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Sinclair  and  another  v.  Bowles.  1829. 

Assumpsit  for  work  and  labour  done^  for  materials  Upon  an  entire 
found,  and  for  goods  sold  and  delivered.    Plea,  non  assump-  «°torepair^a 

sit ;  and  issue  thereon.     At  the   trial   before  Parke,  J.,  at  damagedchan- 

1       T         I  •    •  •       I  •  I  1  •       rr«i      delier  and 

the  London  sittings  id  this  term,  the  case  was  this :    i  he  make  it  com- 


n 


plaintiffs,  who  were  glass  cutters  and  benders,  had  repaired  P^^^  ^^^.  ^^(,, 

.  *  assumpsit  will 

three  glass  chandeliers  for  the  defendant,  who  was  a  tavern  not  lie  for  the 
keeper;  and  it  was  proved  on  their  part  that  10/.  was  a  If  "rg^ai^''"'^* 
reasonable  charge  for  the  work  they  had  performed  and  the  though  such 
materials  they  had  provided.     The  following  defence  was  nehcial  to  the 

then  set  up.     In  April,  1828,  one  of  the  plaintiffs  applied  defendant, 

r      1   r     J      .  •         •  •        ri  i  1       J   i*  and  consisted 

to  the  defendant;  mquiring  if  he  wanted  any  new  chandeliers,  parti)'  in  a  sup- 
He  replied  that  he  did  not,  but  that  he  wanted  some  old  ply  of  goods, 
*^      ,  ,     ,  such  goods  not 

ones  repaired,  and  he  shewed  the  plaintiff  some  old  cban-  having  been 
deliers,  desiring  him  to  examine  them  carefully,  and  to  say  u^"}^^"  ^ 
for  what  sum  he  would  repair  them.     The  plaintiff  said  he 
would  repair  them  for  8/.     The  defendant  remarked  that 
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Bowles. 


CASES  IN  THE  KINGS    BENCH, 

1829.        they  wanted  a  great  deal  to  be  done  to  them,  and  that  if 
g  the  plaintiff  would  do  them  complete,  so  as  to  look  well, 

V.  he  would  give  him  10/.    The  plaintiff  agaui  examined  the 

chandeliers^  and  then  said  that  he  would  make  them  com- 
plete for  10/.  The  plaintiff  went  the  next  day  to  fetch  the 
chandeliers  away,  when  he  was  cautioned  by  the  defendant 
not  to  take  them  away  unless  he  could  make  them  complete 
for  10/.  The  plaintiff*  took  them  away,  and  returned  them 
in  a  few  days.  They  were  not  then  complete.  They  had 
been  cleaned,  and  some  drops  and  icicles  had  been  added ; 
but  one  of  the  branches,  which  had  been  perfect  when 
removed,  was  broken;  the  scroll  of  one  chandelier  which 
was  damaged  when  removed  remained  in  the  same  state; 
and  several  drops  and  spangles  were  damaged:  the  de- 
fendant in  consequence  refused  to  pay  any  thing.  It  wan 
contended  on  the  part  of  the  plaintiffs,  that  even  upon  this 
evidence  they  were  entitled  to  recover  the  value  of  the 
work  actually  done,  and  the  materials  actually  supplied. 
The  learned  Judge  thought  otherwise.  He  considered  the 
contract  between  the  parties  as  entire,  and  that  the  plaintiffs 
were  not  entitled  to  recover  at  all,  unless  they  had  made 
the  chandeliers  complete.  To  prevent  further  expense, 
however,  he  left  it  to  the  jury  to  say,  upon  the  whole  of  the 
evidence,  first,  whether  the  contract  had  been  substantially 
performed  according  to  the  intention  of  the  parties,  and, 
if  not,  secondly,  to  what  amount,  if  any,  the  defendant  had 
been  benefited  by  the  work  actually  done.  The  jury  found, 
first,  that  the  contract  had  not  been  performed ;  and, 
secondly,  that  the  defendant  had  been  benefited  to  the 
amount  of  51.  by  the  work  actually  done.  His  Lordship 
then  directed  a  nonsuit,  with  liberty  to  the  plaintiffs  to 
move  to  enter  a  verdict  for  5/. 

Gurney  now  moved  accordingly.  The  jury  have  found 
that  the  defendant  has  received  a  benefit  by  the  work  actu- 
ally performed  by  the  plaintiffs,  and  for  that  he  is  in  justice 
bound  to  pay.     [Bayley,  J.  It  was  an  entire  contract,  and 


HILARY  TERM.  IX  AND  X  OKO.  IV. 

the  plaiDtiiFs  were  never  discharged  from  their  obligation 
to  complete  it.]  Still  the  action  is  maintainable  pro  tanto. 
Where  an  entire  contract  for  the  supply  of  goods  is  per- 
formed in  party  by  a  delivery  of  some  of  the  goods  which 
the  vendee  does  not  return  upon  failure  by  the  vendor  to 
deliver  the  residue,  the  vendor  is  entitled  to  sue  for  the 
value  of  the  goods  delivered,  and  the  vendee  is  left  to  a 
cross  action  for  the  non  performance  of  the  contract.  Here 
the  plaintiffs  not  only  cleaned  the  chandeliers,  but  supplied 
some  drops  and  icicles.  Those  ought  to  have  been  re- 
turned; and  not  having  been  returned,  they  ought  to  be 
paid  for.  [Bay/ey,  J.  I  think  not.  The  plaintiffs  might 
either  have  completed  their  contract,  or  might  have  de- 
manded the  return  of  the  articles  they  had  furnished.  The 
defendant  was  entitled  to  insist  upon  the  full  performance 
of  the  contract.]  There  were  counts  for  goods  sold  and 
delivered,  and  as  the  defendant  kept  the  goods  that  were 
supplied,  the  plaintiffs  may  recover  for  their  value,  inde* 
pendently  of  the  contract. 


1829. 


Sinclair 
Bowles. 


Lord  Tenterden,  C.  J. — ^The  plaintiffs  might  have 
demanded  the  articles  they  had  supplied.  The  contract 
was  entire.  The  plaintiffs  undertook  to  make  the  chande- 
liers complete  for  10/.  They  have  not  performed  their 
part  of  the  contract,  and  consequently  they  are  not  entitled 
to  recover  any  thing.     The  nonsuit,  therefore,  was  right. 

Bayley,  J. — I  think  it  quite  clear  that  the  nonsuit  was 
right.  The  plaintiffs  entered  into  an  entire  contract.  They 
performed  it  in  part,  but  they  failed  to  complete  it.  It  was 
their  duty  either  to  perform  the  contract  altogether,  or  to 
demand  back  the  articles  they  had  supplied  in  the  part  per- 
formance. They  did  neither,  therefore  they  have  no  right 
to  recover  at  alL 


The  other  Judges  concurred. 


Rule  refused. 
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correctly  presented  to  them,  and  I  feel  no  dissatisfaction  at      ^  ^*^- 
the  verdict  they  have  found. 

Bayley,  J. — No  man  can  doubt,  that  when  the  drawer 
of  the  bill  made  it  payable  at  his  own  house,  he  knew  that 
there  would  be  no  effects  in  the  hands  of  the  acceptor  to 
pay  it  when  due,  and  that  he  must  provide  for  it  himself. 
I  am  entirely  of  opinion  that  the  case  has  been  properly 
disposed  of. 

The  other  judges  concurred. 

Rule  refused. 


Ex  PARTE  Sylvester. 

1  HIS  was  a  rule  nisi  for  a  certiorari  to  remove  into  this  An  unqualified 
G)urt,  for  the  purpose  of  its  being  quashed,  a  conviction,  scn^a^t  going 
under  the  5  Ami.  c.  14,  for  keeping  and  using  a  gun  to  kill  qualified  mas-, 
and  destroy  game  without  a  qualification.    The  conviction  ingrame^n^his 

stated  in  substance,  that  on  the  2d  September  an  informa-  presence  and 
,  .  ,    ,     -  .  .  ,,   ,  -      for  his  use,  is 

tion   was  laid  before  a   magistrate  against   oylvester  for  liable  to  a  pe- 

keeping  and  using  a  gun  to  kill  and  destroy  game,  he  not  "^^^  ^^^V. 
being  a  qualified  person ;  that  Sylvester ,  having  been  duly  for  keeping 
summoned,  personally  appeared   and  pkaded  not  guilty ;  ®^^  toTSl* 
that  thereupon  one  A,  B.,  a  credible  witness  in  that  be-  game, 
half,  being  duly  sworn,  deposed,  that  on  the  2d  September 
Sylvester,  not  having  lands,  8cc.,  nor  being  otherwise  qua- 
lified, did  keep  and  use  a  certain  gun  to  kill  and  destroy 
the  game,  the  same  gun  then  and  there  being  an  engine  for 
the  killing  and  destroying  such  game,  contrary  to  the  form 
of  the  statute,  &c.;  that  the  said  A.  B.  snvf  Sylvester  on 
the  said  Qd  September  shoot  a  partridge  with  the  said  gun, 
and  that  one  C.  D.  was  with  Sylvester,  but  did  not  shoot; 
that  thereupon  Sylvester  said  he  was  not  guilty  of  the  said  of- 
fence, and  in  order  to  prove  the  same,  the  said  C.  D.  came 
and  deposed,  that  on  the  said  2d  September  he  was  seised 
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18S9.  of  an  estate  of  inheritance  in  possession  in  his  own  right, 
J/^*^*^"^  of  the  clear  yearly  value  of  100/.  and  upwards  ;  that  Syl' 
Sylvester,  vester  was  on  the  said  2d  September  employed  by  hmi  as 
his  servant  to  accompany  him  into  the  field  sporting ;  that 
Sylvester  on  that  occasion  shot  with  a  gun  of  his,  C.  D.,  in 
his  presence  and  by  his  order  and  for  his  use,  at  game,  and 
that  he,  C  D,,  did  not  shoot  at  game,  or  use  a  gun  for  that 
purpose  on  that  day ;  that  he  had  taken  out  a  certificate  to 
kill  game,  and  was  qualified  in  his  own  right  to  do  so ;  and 
that  Sylvester  shot  at  the  partridge  before  mentioned  as  his 
servant,  and  for  his  use.  Whereupon,  8cc.;  adjudication  of 
conviction  of  Sylvester. 

Campbell  shewed  cause.  The  conviction  was  right,  and 
this  rule  must  be  discharged.  It  is  not  pretended  that 
Sylvester  himself  was  qualified,  or  that  he  was  a  game- 
keeper appointed  by  virtue  of  the  power  given  to  the  lord 
of  a  manor  by  the  fourth  section  of  the  5  Jan.  c.  14.  The 
only  answer  given  to  the  information  was,  that  Sylvester 
was  sporting  in  the  presence  of  his  master,  who  was  a  qua- 
lified person,  and  by  his  order  and  for  his  use.  But  that 
is  no  justification  of  the  servant,  because  the  use  of  the 
gun  by  him  cannot  be  considered  as  the  act  of  the  master, 
in  which  view  alone,  according  to  all  the  cases,  would  the 
presence  of  the  master  protect  the  servant. 

Talfourd,  contrd.  The  use  of  the  gun  by  the  servant  in 
this  case  may  be  fairly  considered  as  the  act  of  the  master, 
and  if  so,  it  is  admitted  that  Sylvester  was  improperly  con- 
victed. There  are  several  cases  upon  the  point  undistin- 
guishable  in  principle  from  the  present.  In  Hex  v.  Taylor{a) 
it  was  held,  that  a  groom  attending  his  qualified  master 
while  using  dogs  for  killing  game,  and  pursuing  it  by  his 
master's  command,  was  not  liable  to  any  penalty.  In  Lewis 
V.  Taylor  {b)  it  was  held,  that  an  unqualified  person  going 
out  with   the  qualified   owner  of  greyhounds   to  course 

(a)  15  East,  4C0.  {h)  16  East,  49. 
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a  hare,  was  not  liable  to  any  penalty,  though  he  took  an         1829. 
active  part   in  the  sport  by  beating  the  bushes  to  find  a       ^^^^^^^ 

¥jX  Pa  R.TK 

hare,  and  took  it  up  after  it  was  killed.  In  Walker  v.  Sylvestbh. 
Mills  {a)f  the  servant  of  a  qualified  person  assisted  his 
master  in  setting  a  trap  on  his  land  for  taking  rabbits  and 
veroiin,  and  his  master  ordered  him,  if  a  hare  should  be 
caught,  to  bring  it  to  him;  a  hare  was  caught  in  the  absence 
of  the  master,  and  was  killed  and  carried  to  him  by  the  ser- 
vant; it  was  held,  that  the  servant  was  not  liable  to  a  penalty 
for  using  a  snare  to  destroy  game.  The  only  difference 
between  the  last  case  and  the  present  is,  that  here  the  ser- 
vant used  a  gun  instead  of  a  trap ;  but  both  are  engines  for 
the  destruction  of  game  within  the  statute  5  Ann.  c.  14; 
therefore,  that  case  is  a  direct  authority  against  the  present 
conviction. 

Bayley,J.  (A.) — The  present  case  appears  to  me  to 
diiFer  in  principle  from  all  those  which  have  been  cited. 
The  principle  upon  which  the  two  former  proceeded  was, 
that  the  using  the  dogs  was  the  act  of  the  master  and 
owner,  and  not  of  those  who  accompanied  him.  So  in  the 
latter  the  principle  of  the  decision  was,  that  the  trap  being 
set  by  the  order  of  the  master  and  in  his  presence,  must  be 
considered  as  having  been  set  by  him.  But  I  think  it  is 
impossible  to  say  that  of  using  the  gun  in  the  present  case; 
neither  the  hand  nor  the  skill  of  the  master  was  employed : 
it  was  the  hand  and  the  skill  of  the  servant  only.  If  the 
firing  of  the  gun  by  a  servant  could  be  held  to  be  the  act  of 
the  master,  he  might  take  out  twenty  servants  with  him  in 
the  same  manner,  and  contend  that  the  use  of  twenty  guns 
by  twenty  persons  at  the  same  time  was  his  own  act.  I  think 
the  gun  must  be  considered  as  being  used  by  the  person 
who  actually  fired  it,  and  in  that  view  of  the  case  it  differs 

(a)  4  J.  B.  Moore,  343 ;  3  Brod.  v.  Jacka,  S  Selw.  N.  P.  7th  ed.  886; 

&  Biogh.  1.    And  see  MoUon  v.  Clark  v.  Broughton,  3  Camp.  328. 

Rogers,  4   Esp.  S17;    Turner  v.  (6)  Lord  Jhilerden,  C.  J.  was 

Cming$by,  BuU.  N .  P.  169 ;  Hawke  absent . 
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from  the  authorities  that  have  been  cited^.and  it  follows  that 
this  party  was  properly  convicted. 

LlTTLEDALEy  J.  coDcurred. 

« 

Parke,  J. — I  am  entirely  of  the  same  opinion.  I  would 
merely  add,  that  the  case  of  Walker  v.  Mills  {a),  which  was 
most  relied  upon  by  Mr.  Talfourd,  differs  from  the  present 
in  another  respect,  namely,  that  there  the  trap  was  used 
with  the  intent  to  destroy  vermin,  and  thereby  prevent  a 
nuisance,  and  not,  as  the  gun  was  in  the  present  case,  for 
the  purpose  of  killing  game  in  the  ordinary  mode  of  sport- 


ing. 


Rule  discharged. 


(a)  4  J.  B.  Moore,  343;  3  Brod.  &  Biiigh.  1 


A  defendant 
brought  up  for 
judgment  after 
being  convict- 
ed of  publish- 
ing a  libel  im- 
Eutingindicta- 
le  onences  to 
the  prosecutor, 
cannot  be  al- 
lowed, in  mi- 
ti^tion  of  pu- 
nishment, to 
read  affidavits 
aUeeing  the 
truth  of  the 
libel. 


The  King  v.  Halpin. 

XHIS  defendant  had  been  convicted  of  publishing  a  libel, 
which  imputed  to  the  prosecutor  that  he  had  been  guilty  of 
perjury,  and  other  indictable  offences.  Upon  his  being  now 
brought  up  for  judgment,  he,  by  his  counsel,  tendered,  in 
mitigation  of  punishment,  affidavits  alleging  that  the  prose- 
cutor had  committed  the  offences  imputed  to  him  by  the 
libel. 

Campbell  and  Ludlow,  Serjt.,  objected  that  such  affi- 
davits could  not  be  read.  They  quoted  Rex  v.  Burdett{b), 
and  Rex  v.  Finnerty  there  cited,  and  relied  upon  those  au- 
thorities as  decisive  on  the  point. 

Curwood  and  Busby,  contrd.  The  present  case  differs 
from  those  cited.  The  affidavits  tendered  and  rejected  in 
those  cases  reflected  upon  the  character  and  conduct  of 


{b)  4B.  &A.  314. 
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third  persons  not  then  before  the  Court;    whereas^  the         ^**^^* 
affidavits  now  tendered^affect  the  prosecutor  only,  who  is     j^^  j^jj^^ 
before  the  Court,  and  in  the  character  of  prosecutor,  which  v- 

he  has  elected  to  adopt,  and  of  the  inconveniences  attend- 
ing which  he  has»  therefore,  no  right  to  complain.  These 
affidavits  undoubtedly  shew,  not  only  that  the  defendant 
believed  the  contents  of  the  libel  to  be  true  at  the  time 
when  be  published  it,  but  also  that  parts  of  those  contents 
actually  are  true ;  and  such  matter  appears  upon  principle 
properly  admissible  in  mitigation  of  punishment :  because, 
to  publish  a  libel  of  a  guilty  person,  though  in  the  wisdom 
of  the  law  not  strictly  justifiable,  is  surely  a  much  lighter 
offence  than  to  publish  it  of  an  innocent  person.  In  Rex 
V.  Burdett  (a),  upon  the  Attorney-General  stating,  that  "  in 
Rex  V.  Finnertjj/  affidavits  of  the  truth  of  the  facts  stated  in 
the  libel  were  refused  in  mitigation  of  punishment,"  Best, 
J.,  is  reported  to  have  interposed,  and  observed,  "  in  Rex 
^.Draper  (b)  the  Court  received  such  affidavits,  but  I  believe 
it  was  with  the  consent  of  the  prosecutor."  His  lordship 
afterwards,  in  the  course  of  his  judgment  (c),  observed, 
"  The  present  case  is  very  distinguisGable  from  Rex  v. 
Draper,  to  which  I  have  called  the  attention  of  the  Court. 
The  libel  of  the  defendant,  there,  consisted  in  a  statement  of 
facts  within  his  own  knowledge ;  but  that  which  induced 
the  defendant  to  publish  this  libel,  was  the  statement  of 
facts  which  he  read  in  the  newspapers."  Now  the  reason 
there  given  for  distinguishing  Rex  v.  Draper  from  the  case 
then  before  the  Court,  is  of  equal  weight  to  assimilate  it 
to  the  present  case,  and  to  render  it  an  authority  for  the  re- 
ception of  the  affidavits  now  tendered.  Again,  in  the  mar- 
ginal note  of  Rex  v.  Draper  {d),  it  is  said, ''  Semble,  although  « 
the  truth  of  a  publication  is  no  justification,  yet  if  the  Court 
see  that  it  is  true,  or  probably  may  be  true,  it  may  be  good 
cause  why  the  Court  should  not  interfere  by  granting  a 
criminal  information."      Now  the  only  mode  by  which  the 

(a)  4B.  &  A.  32].  (c)  4  B.  &  A.  328. 

(b)  3  Smith,  391.  {d)  3  Smith,  391. 
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1829.         Court  could  be  informed  of  the  truth  of  the  libel,  would  be 

The  RiKo     ^y  r^^^ing  ^^^  defendant's  affidavits  to  that  effect ;  and  if 

V.  such  affidavits  are  receivable  to  prevent  inquiry  into  the 

guilt  or  innocence  of  a  defendant,   it  fortiori   they  are 

receivable,  after  proof  of  his  guilt,  in  mitigation  of  his 

sentence. 

Lord  Tenterden,  C.  J. — The  affidavits  now  tendered 
charge  the  prosecutor  with  the  commission  of  several 
offences,  for  each  of  which  the  defendant  might  and  ought 
to  have  prosecuted  him,  if  the  charge  is  true.  I  cannot  dis- 
tinguish this  case  in  principle  from  that  of  Rex  v.  Finnerty, 
and  upon  the  authority  of  that  case  I  am  clearly  of  opinion 
that  we  ought  not  to  receive  these  affidavits.  The  defend- 
ant is  at  liberty  to  read  his  own  affidavit,  stating,  that  at  the 
time  when  he  published  the  libel  he  believed  its  contents 
to  be  true,  and  setting  out  reasonable  grounds  for  such 
belief.  To  go  further,  would  be  in  effect  to  put  the  pro- 
secutor upon  his  trial  upon  affidavit^  which  would  be  a  most 
unjust  proceeding. 

Bayley,  J. — I  am  entirely  of  the  same  opinion.  It 
seems  to  me  impossible,  upon  any  substantial  principle  of 
justice^  to  receive  such  affidavits  as  these.  It  would  be 
trying  the  prosecutor  upon  affidavit,  and  placing  him  in  a 
situation  of  peril  and  injustice,  to  which  we  have  no  right 
to  expose  him.  It  would  be  far  better,  of  the  two,  to 
permit  the  defendant  to  give  parol  evidence  of  the  same  na- 
ture at  his  own  trial  (a),  for  then  the  prosecutor  would  have 
the  advantage  of  cross-examining  the  witnesses,  which  he 
cannot  have  here.  The  Court  has,  I  believe,  never  yet 
gone  further  than  receiving  the  defendant's  affidavit  of  his 
belief  of  the  truth  of  the  libel  when  he  published  it,  and  I 
am  perfectly  satisfied  that  is  the  furthest  we  can  go  con- 
sistently with  justice. 

(a)  Rex  V.  Bradley f  ante,  vol.  ii.  152. 
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Parke,  J. — (a)  I  entirely  concur  with  the  rest  of  the  1829. 
Court  upon  this  subject.  No  authority  has  been  cited  for 
the  reception  of  such  affidavits  as  are  now  tendered,  for  I 
cannot  consider  Rex  v.  Draper  as  a  direct  authority  upon  Halpiw. 
that  point.  There  are  authorities  the  other  way,  to  which 
we  are  bound  to  adhere.  I,  for  one,  should  require  very 
strong  authorities  indeed  to  induce  me  to  come  to  a  dif- 
ferent decision. 

Affidavits  rejected,  (b) 

(a)  Littledalej  J.,  bad  gone  to  chambers  before  the  case  came  on. 
(6)  Rex  V.  Bradley f  ante,  vol.  ii.  152. 


Franklin  v.  The  Bank  of  England. 

1  HE  following  case  was  sent  by  the  Lord  Chancellor  for  Where  stockis 
the  opinion  of  this  Court  >-  q^a'S/thT 

John  Franklin,  by  his  will  bearing  date  £9th  November,  executor  may 
1822,  attested  by  three  witnesses,  gave,  devised  and  be-  Bankto per- 
queathed  unto  Thomas  Franklin,  the  manors,  messuages,  initlijinto 

.        transfer  it,  un- 
lands,  freehold,  leasehold  and  copyhold  estates,  heredita-  less  it  appear 

ments  and  premises  therein  mentioned  and  described,  to       ;  j  .   .u^*" 
^  ^  ^  sented  to  the 

hold  the  same  unto  the  said  Thomas  Franklin  for  the  term  devise. 
of  bis  life,  without  impeachment  of  waste ;  and  after  the 
decease  of  the  said  Thomas  Franklin,  the  said  testator  gave, 
devised  and  bequeathed  the  same  unto  George  Jones  Bevan 
and  his  heirs,  to  the  uses  therein  and  hereinafter  mentioned, 
that  is  to  say,  to  the  use  of  the  said  testator's  grandson, 
Richard  Franklin,  who  was  the  son  of  the  said  Thomas 
FrankKn,  and  his  assigns  for  his  life,  without  impeachment 
of  waste ;  with  remainder  to  the  use  of  the  said  George 
Jones  Bevan,  in  trust  to  preserve  contingent  remainders ; 
with  several  remainders  and  limitations  over  in  tail,  in  favour 
of  the  issue  of  the  said  Richard  Franklin  and  of  the  said 
Thomas  Franklin,  and  with  the  ultimate  limitation  to  his. 
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the  testa  tor's,  own  right  heirs.     And  the  said  testator,  in 
and  by  his  said  will,  gave  and  bequeathed  all  the  moneys 
V.  which  he  might  have  at  the  time  of  his  decease  in  the  31. 

England.  P^^  cent,  consolidated  Bank  annuities,  or  any  other  public 
funds,  unto  his  cousin  Catherine  Bevan,  spinster,  since  de- 
ceased, and  the  said  George  Jones  Bevan,  and  the  survivor 
of  them,  upon  the  trusts,  and  to  and  for  the  several  uses, 
intents  and  purposes  therein  and  hereinbefore  mentioned 
and  referred  to,  concerning  his  real  estates  thereinbefore 
devised,  or  as  near  thereto  as  the  nature  of  the  respective 
estates  would  admit;  and,  after  giving  certain  legacies  of 
trifling  value  therein  mentioned,  the  said  testator,  by  his 
said  will,  gave,  devised  and  bequeathed  all  the  rest,  resi- 
due and  remainder  of  his  goods,  chattels,  real  and  personal 
estate  whatsoever  and  wheresoever,  subject  to  the  payment 
of  his  just  debts,  funeral  and  testamentary  expenses,  the 
foregoing  legacies,  and  also  such  other  legacies  as  he  might 
bequeath,  in  and  by  a  codicil  which  the  said  testator  de- 
clared he  intended  to  add  to  that  his  will,  unto  the  said 
Thomas  Franklin,  his  heirs,  executors,  administrators  and 
assigns,  to  and  for  his  and  their  own  use  absolutely ;  and 
he  thereby  nominated  and  appointed  the  said  Thomas 
Franklin  sole  executor  thereof.  By  a  codicil  to  his  will, 
dated  28th  November,  1824,  executed  in  the  presence  of 
and  attested  by  two  witnesses,  the  said  testator,  among 
other  things,  bequeathed  unto  the  said  Richard  Franklin 
the  sum  of  10,000/.,  with  the  payment  of  which  sum  he 
charged  all  his  real  and  personal  estate  devised  and  be- 
queathed by  his  said  will ;  and  he  thereby,  in  all  other  re- 
spects, confirmed  his  said  will.  The  sum  of  l6,000/.  3/. 
per  cent,  consolidated  annuities  was  standing  in  the  name 
of  the  testator,  John  Franklin,  in  the  books  of  the  Bank  of 
England,  on  the  2gth  November,  1822,  the  date  of  his 
will,  and  on  the  22d  March,  1823,  the  further  sum  of  500/. 
like  annuities  was  transferred  into  the  name  of  the  said 
John  Franklin  in  the  books  of  the  said  company,  making 
together  the  sum  of  16,500/. ;  and  on  the  29th  November, 
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1824,  the  said  John  Franklin  died,  without  having  revoked 

or  altered  his  said  will  or  codicil ;  and  the  said  sum  of     fr^j^j^Tin 

16,600/.  3/.  per  cent,  consolidated  annuities  continued  to  v. 

....  r    I  -J  f   L      The  Bank  of 

be  and  was  standing  m  the  name  of  the  said  testator,  John     England. 

Franklin,   until   and  at  the  time  of  his  death.     Thomas 

Franklin,    the   executor,   on   the   iJOth   December,    1824, 

proved  the  said  will  and  codicil  in  the  Prerogative  Court 

of  Canterbury,  and  on  the  2d  January,   1825,  caused  the 

same  to  be  registered  in  the  books  of  the  Bank,  when  an 

extract  of  so  much  as  related  to  the  said  annuities  was 

duly  entered.     On  or  about  the  3d  February,  1825,  Thomas 

Franklin  demanded  permission  of  the  Bank  to  transfer  the 

whole  of  the  said  annuities  to  such  persons  as  he  should 

think  fit,  to  enable  him  to  pay  the  testator's  debts  and 

legacies,  when  the  officers  of  the  Bank  refused  to  permit 

him  to  make  such  transfer,  on  the  ground  and  by  reason 

that  the  said  sum  of  stock  ought  to  be  transferred  into  the 

names   of  the   said  Catherine  Bevan  and   George  Jones 

Bevan,  to  whom  the  same  is  given  and  bequeathed  in  and 

by  the  said  will.     A  bill  has  been  filed  by  the  said  Thomas 

Franklin  in  the  High  Court  of  Chancery,  to  compel  the 

Bank  to  allow  the  said  plaintiff  to  sell  and  transfer  the  said 

stock.     No  evidence  was  given  in  the  suit  that  there  were 

any  debts  due  or  owing  by  the  said  estate  at  the  time  of 

such  demand.     The  question  for  the  opinion  of  the  Court 

is,  whether,  under  the  circumstances  above  stated,  Thomas 

Franklin,  the  executor,  has  any  right  of  action  against  the 

Bank,  for  not  permitting  the  transfer  by  him  of  the  said 

16,500/.  3/.  per  cent,  consolidated  annuities. 

Alderson  for  the  plaintiff.  The  question  is,  whether  the 
plaintiff,  as  executor,  is  the  legal  owner  of  the  stock, 
because,  if  he  is,  he  has  a  right  to  transfer  it,  and  may 
maintain  an  action  against  the  Bank  for  preventing  the 
exercise  of  that  right.  Now  by  the  statutes  7  Ann.  c.  7, 
and  1  Geo,  1.,  c.  19^the  three  per  cent  consolidated  Bank 
annuities  are  made  and  declared  to  be  personal  estate.     It 
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1829.         follows  that  such  property  is  subject  to  all  the  consequences 
-.  of  being  personal  estate^  one  of  which  is,  that  the  stock, 

V.  though  specifically  devised  to  a  legatee,  vests  in  the  ex- 

''er^and^^  ecutor,  until  he  assents  to  the  legacy.  This  is  the  clear 
rule  of  law  upon  the  subject ;  and  any  other  would  give 
rise  to  great  difficulties.  It  will  not,  it  is  presumed,  be 
denied,  that  where  there  is  no  specific  devise  the  stock  vests 
in  the  executor*  But  it  is  frequently  a  question  of  much 
intricacy  whether  a  legacy  is  specific  or  not;  and  if  the 
officers  of  the  Bank  are  to  have  the  power  of  transferring 
to  the  legatee  instead  of  the  executor,  they  must  ako  have 
the  power  of  determining,  and,  indeed,  must  begin  by  de- 
termining, that  question.  Another  of  the  consequences 
alluded  to  is,  that  the  stock  being  personal  estate  is  assets 
in  the  hands  of  the  executor  for  the  payment  of  the  testa^ 
tor's  debts ;  but  if  he  is  not  allowed  to  transfer  the  stodL, 
a&d  an  action  is  brought  against  him  by  a  creditor  of  the 
estate,  he  will  be  in  a  situation  of  extraordinary  hardship, 
for  he  will  be  unable  to  plead  pleni  administravit  on  the 
one  hand,  and  unable  to  pay  the  debt  out  of  the  assets  on 
the  other.  Further,  it  has  been  decided  that  no  action  at 
law  lies  against  an  executor  for  a  pecuniary  legacy,  but  that 
it  must  be  recovered  by  a  suit  in  equity,  Deeks  v.  Strutt(€i)'j 
the  reason  being,  that  in  case  of  such  a  legacy  being  be- 
queathed to  a  married  woman,  the  husband  may  be  com- 
pelled to  make  a  proper  settlement.  Now  the  reason  of 
the  rule  would  apply  equally  to  a  bequest  of  stock;  but  the 
rule  itself  will  not  apply,  if  it  be  held  that  the  stock  vests  in 
the  legatee,  and  not  in  the  executor,  until  he  assents  to  the 
legacy.  The  point  has  been  repeatedly  mentioned  in  the 
courts  of  equity,  but  it  has  never  yet  been  decided ;  though 
in  one  case.  The  Bank  of  England  v.  Lunn  (6),  the  Lord 
Chancellor  seems  to  have  been  of  opinion  that  the  stock 
vested  in  the  executor. 


(a)  5  T.  R.  690.  And  see  Farish         (6)  15  Ves.  569. 
V.  Wilmm,  Pcakc,  N.P.C.  73. 


Franklin 

V. 
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Bosanqiiet,  Serjt.  contrd.  It  was  laid  down  by  Lord  1829. 
Rosslyn^  in  The  Bank  of  England  v.  Parsons  {a),  that  the 
Bank  directors  are  not  bound  to  look  to  the  trusts  of  a  will, 
a  decision  which  relieved  them  from  much  difficulty.  If  it  ^^ 
shall  be  decided  by  this  Court  that  they  are  not  bound  to 
inquire  whether  an  executor  has  assented  to  a  specific  legacy 
or  not,  that  also  will  relieve  them  from  much  difficulty. 
Bat  if  it  be  held  that  they  are  bound  to  make  that  inquiry^ 
and  to  allow  the  executor  to  transfer  in  those  cases  only 
where  he  has  not  assented  to  the  legUcy,  much  difficulty 
will  be  thrown  upon  them.  For  instance^ — It  is  admitted 
diat  if  the  executor  assent  to  a  specific  bequest  of  personal 
property,  the  property  vests  at  once  in  the  devisee,  and  he 
may  maintain  an  action  to.  recover  it.  Suppose  then  the 
case  of  a  specific  bequest  of  stock,  which  the  executor,  upon 
stating  that  he  has  not  assented  to  the  legacy,  is  allowed  to 
transfer,  and  the  legatee  afterwards  shews  that  the  executor 
had  assented  to  the  legacy,  and  claims  the  stock :  what  situ- 
ation would  the  Bank  directors  he  in  .^  They  would  be  liable 
to  an  action  by  the  legatee,  diough  they  had  biefore  been 
compelled  to  give  up  the  stock  to  the  executor.  [Lord 
Tenterden,  C.  J.  I  should  doubt  their  being  liable  in  such 
an  action.  The  legatee  can  neither  transfer  the  stock,  nor 
receive  the  dividends,  independently  of  the  executor ;  then  « 

how  can  he  maintain  an  action  for  it?  What  would  be  the 
law  in  the  case  of  an  ordinary  bequest  of  a  chattel  in  the 
hands  of  a  third  person,  if  the  executor  first  assented  to 
the  legacy,  and  afterwards  got  possession  of  the  chattel? 
Would  the  legatee  have  an  action  against  the  third  person 
to  recover  the  chattel  which  he  had  delivered  to  the  execu- 
tor?] According  to  the  case  of  Doe  v.  Guy  (6),  it  should 
seem  that  he  would.  {^Bayley,  J.  That  case  only  decided 
that  an  action  at  law  lies  against  an  executor  to  recover  a 
specific  chattel  bequeathed,  after  his  assent  to  the  legacy. 
The  action  there  was  brought  against  the  executor,  and  it 
did  not  appear  that  he  claimed  the  term  as  assets  for  the 

(a)  5  Vet.  665.  (b)  3  East,  130. 
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1829.         payment  of  debts.]     It  has  never  been  decided  that  stock 
^^^^^'^"^^       is  legal  assets  for  the  payment  of  debts.     [Lord  Tenterden, 
V.  C.  J.     Perhaps  not ;  but  I  am  not  aware  that  it  has  ever 

The  Bank  of  beendoubted.]  The  nature  of  the  property  would  seem  to 
justify  such  a  doubt.  It  is  a  debt  (a)  from  the  public  to  the 
individual,  and  though  the  dividends  may  be  assets,  the 
stock  itself  can  scaicely  be  so,  before  it  is  converted  into 
money.  A  Court  of  equity  may  compel  a  sale,  but  until 
sold,  the  stock  itself  is  not  assets  at  law.  The  present 
question  is  undoubtedly  one  of  difficulty,  and  has  been  so 
regarded  in  many  cases.  In  Pearson  v.  The  Bank  of  Eng- 
land (b)f  Lord  Thurlow  seems  to  have  thought  that  stock 
would  vest  in  a  specific  legatee  without  the  assent  of  the 
executor.  In  The  Bank  of  England  v.  Moffatt  (c),  he  in- 
clined to  the  contrary  opinion ;  but  that  was  a  case  of  a  re- 
siduary bequest  which  included  stock.  In  The  Bank  of 
England  v.  Lunn  (d).  Lord  Eldon  intimated  a  doubt  whe- 
ther it  was  not  the  intention  of  the  legislature  that  the 
legatee  of  stock  should  take  under  the  bequest  without  the 
assent  of  the  executor ;  but  the  case  was  afterwards  decided 
on  another  ground.  The  Acts  of  Parliament  relating  to 
the  subject  seem  to  be  in  favour  of  Lord  Eldon*s  sugges- 
tion. The  statutes  of  5  Ann.  c.  19)  s.  22 ;  1  Geo.  \,  st.  2, 
*  c.  19,  s.  12;  5  Geo.  1,  c.  19,  s.  26;   and  SO  Geo.  2,  c.  19, 

8.  49,  all  of  them  provide,  and  nearly  in  the  same  words, 
that  all  persons  possessed  of  any  share  in  the  joint  stock  of 
annuities  may  devise  the  same  by  will,  in  writing,  attested 
by  two  or  more  credible  witnesses ;  but  that  no  payment 
shall  be  made  on  any  such  devise  till  so  much  of  the  will 
as  relates  to  any  share,  estate,  or  interest  in  the  joint  stock 
of  annuities  be  entered  in  the  office ;  and  that  in  default  of 
such  transfer  or  devise,  such  share,  estate,  or  interest,  shall 
go  to  the  executors  or  administrators.    Now  it  cannot  have 

(a)  Or  rather  an  annuity  not  re-  (6)  2  Cox,  175 ;  2  Brown,  C. 

presented  by  any  capital,  as  against  C.  529. 

the  public,  though,  as  against  the  (c)  3  Brown,  C.  C.  260. 

creditor,  redeemable  at  the  nominal  (</)  15  Ves.  569. 
par. 
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been  the  intention  of  the  legislature,  in  such  a  case,  that         182P. 
the  executor  or  administrator  should  receive  the  stock  for       ^-^n^"^*^ 

Fra  N  K  Lllf 

his  own  benefit ;  the  meaning  of  the  provision,  therefore,  v, 

must  be,  that  where  there  is  no  devise  the  legal  interest   TjjeBANKof 

.  ,  .         England. 

shall  vest  in  him,  but  that  where  there  is  a  specific  devise 

the  legal  interest  shall  vest  in  the  devisee. 

Alderson  in  reply.     The  only  inconvenience  the  Bank 
directors  can  sustain,  is  the  burthen  of  inquiring  whether 
the  executor  has  or  has  not  assented  to  the  legacy.     This 
inconvenience  they  suffer  in  common  with  all  parties  who 
have  property  in   their  hands,  to  which  two  conflicting 
claims  are  made ;  and  for  this,  they  have,  in  common  with 
such  parties,  a  simple  and  effectual  remedy,  by  a  bill  of 
interpleader.     For  the  difficulties  that  would  attend  the 
executor,   there  would  be   no   remedy.      The  Bank  are 
bound  to  transfer  to  the  person  in  whom  the  legal  interest 
is  vested.     It  is  conceded  that  they  must  do  so  where  the 
stock  forms  part  of  a  residuary  bequest;  and  there  is  no 
real  distinction  between  a  reiiduary  and  a  specific  bequest. 
Mead  v.  Lord  Orrery  (a).    They  cannot  be  allowed  to  de- 
cide questions  of  law  between  the  devisee  and  the  executor, 
what  is  a  specific  devise  or  not,  or  what  is  its  legal  opera- 
tion ;  in  cases  of  real  doubt  they  may  file  an  interpleader. 

The  following  certificate  was  sent  by  the  Judges  of  this 
Court  to  the  Lord  Chancellor : — 

'^  This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion  that,  under  the  circumstances  above 
stated,  Thomas  Franklin,  the  executor,  has  a  right  of  action 
against  the  Bank,  for  not  permitting  the  transfer  by  him  of 
the  said  \6,50OL  3  per  cent,  consols. 

Tenterden, 
J.  Bayley, 

J.  LlTTLEDALF., 

J.  Parke." 

(fl)  3  Atk.  239. 
VOL, IV.  C 
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Freakley  r.  EbwARD  Fox. 

If  the  holder     DECLARATION  in  assumpsit.    The  first  count  sUted, 
note^fl^point     ^^^^  ^^^  defendant  on,  8cc.^  made  his  promissory  note,  and 

the  maker  his    thereby  promised  to  pay  on  demand  to  R.  Reeves,  in  his 
executor,  the     ,.-..,  ,  ?        •  i    •  i. 

debt  is  dis-       lifetime^  smce  deceased^  or  order,  300/.,  ^ith  mterest;  that 

charged,  imd     jj  ^^^^  j^jg  ^j„    ^^j  appointed  £.  C,  C.  C,  E.  J., 

no  action  hes  ^^ 

on  the  note,      and  Edward  Fox,  executors  thereof;  that  Reeves  afterwards 

drrTeWthiT"  di«^^  a"d  ^'^e  «a>d  ^-  C,  C,  C,  E.  A.,  and  Erftrurd  for, 
executor.  thereupon  duly  proved  the  will,  and  took  upon  themselves 

the  burthen  of  the  execution  thereof;  that  afterwards,  and 
before  the  indorsement  thereinafter  next  mentioned,  to  wit, 
on,  &c.,  C.  C,  one  of  the  said  executors,  died;  and  that  the 
said  E.  C,  E.  A.,  and  Edward  Fox,  so  being  surviving  exe- 
cutors of  the  last  will  and  testament  of  Reeves,  afterwards,  to 
wit,  on,  8u:.,  as  such  surviving  executors,  indorsed  the  note 
to  the  plaintiff,  whereby,  &c.  the  defendant  became  liable 
to  pay  the  money  in  the  note  specified  to  the  plaintiff. 
The  second  count  omitted  the*  death  of  C.  C,  and  stated  the 
indorsement  to  have  been  made  by  E.  A.,  as  one  of  the 
executors  of  Reeves.  Plea,  (the  fourth,  the  only  one  material 
on  the  present  occasion,)  that  Reeves,  on,  8cc.,  duly  made  his 
will,  and  constituted  and  appointed  tlie  defendant,  together 
with  E,  C,  C  C,  and  E.  A.,  joint  executors  thereof,  and 
died,  without  altering  or  revoking  his  said  will;  and  that 
afterwards,  and  after  the  death  of  Reeves,  and  before  the 
said  supposed  indorsement  of  the  note,  the  defendant  duly 
proved  the  will  of  Reeves,  and  took  upon  himself,  together 
with  £.  C,  C.  C,  and  £•  A.,  the  burthen  of  the  execution 
thereof.  Replication,  that  Reeves,  by  his  will,  after  be- 
queathing divers  legacies  to  divers  persons,  gave  all  the 
residue  of  his  personal  estate  to  the  said  E.  C.  and  C.  C, 
their  executors,  administrators  and  assigns,  in  equal  shares; 
th^t  Reeves  did  not  by  his  will  forgive  the  defendant  the 
debt  due  to  him  upon  the  notes,  and  did  not  by  his  will,  or 
by  making  the  defendant  one  of  the  executors  thereof,  re- 
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lease  or  intend  to  release  to  the  defendant  the  said  debt;  18'29. 
that  the  money  in  the  notes  mentioned  remaining  due  and 
unpaid,  the  defendant,  after  the  death  of  Reeves,  and  before 
the  said  indorsement  of  the  notes  to  the  plaintiff,  to  wit,  on, 
Sic.,  recognised  and  confirmed  the  notes  as  valid  and  sub- 
sisting, outstanding  and  unpaid,  and  paid  to  the  said  co- 
executors  a  certain  sum  of  money,  to  wit,  8cc.,  as  and  for, 
and  then  and  there  being  interest  on  the  money  in  the  notes 
specified ;  and  that  after  the  said  payment  of  interest,  the 
said  E.  C,  E,  A,,  and  the  defendant,  indorsed  the  note  in 
the  first  count  mentioned,  and  the  said  E.  A.  indorsed  the 
note  in  the  second  count  mentioned,  to  the  plaintiff,  as  ih 
those  counts  respectively  alleged.  Demurrer  (a)  to  the 
replication,  and  joinder  in  demurrer. 

Camphelif  in  support  of  the  demurrer.  The  plea  is  an 
answer  to  both  counts  of  the  declaration,  and  the  replication 
is  no  answer  to  the  plea.  The  declaration  charges  the 
defendant  as  the  maker  of  the  note,  but  it  no  where  alleges 
that  he  indorsed  the  note ;  for  even  the  first  count  does  not 
state  that  the  said{b)  Edward  Fox,  i.  e.  the  defendant,  was 
appointed  executor.  The  replication,  indeed,  introduces  the 
averment  that  the  defendant  indorsed  the  note,  but  if  it  is 
thereby  intended  to  charge  him  as  executor,  the  attempt  is 
abortive,  because  the  replication  is  a  departure  from  the 
declaration.  But,  even  if  the  first  count  were  good,  and  con- 
tained a  sufficient  allegation  that  the  defendant  was  indorser 
and  executor,  still  the  action  cannot  be  maintained,  because 
the  payee  of  the  note  by  appointing  the  maker  his  executor, 
extinguished  the  debt,  and  there  remained  no  interest  in  the 
note  which  could  be  assigned  by  the  executors.  It  was  so 
held,  with  respect  to  a  bond,  in  Sir  John  Nedham^s  case  (c), 
where  the  distinction  is  taken  between  the  effect  of  appointing 
a  debtor  executor,  and  of  appointing  him  administrator,  for 

(a)  The  demurrer  was  special;  (6)  Ante,  vol.  i.  123,  (a), 

but  nothing  turned  upon  the  causes  (c)  8  Co.  Rep.  135. 

of  demurrer  assigned. 
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it  is  there  resolved^  "  that  the  committing  of  administratioft 
by  the  archbishop  to  the  obligor,  shall  not  extinguish  the 
debt,  but  the  debt  remains;  but  if  the  obligee  makes  the 
obligor  his  executor,  it  is  a  release  in  law  of  the  debt,  for 
it  is  the  act  of  the  obligee  himself,  and  therewith  agrees 
8  Edw.  4.  3.  a,  21  Edw.  4.  2.  b,  8lc."  So,  in  Wankford  v. 
Wankford{a),  it  was  held,  that  if  obligor  is  made  executor 
to  obligee,  and  administers  some  of  the  goods,  but  does 
not  prove  the  will,  and  dies,  the  debt  is  extinguished ;  and 
the  same  distinction  was  there  pointed  out  by  Poweli,  J., 
who  said  {b),^'  if  the  debtee  makes  the  debtor  and  another 
his  executors,  although  the  debtor  never  administers,  yet 
the  action  is  lost  for  ever" — "  if  administration  of  the 
goods  of  the  obligee  was  committed  to  the  obligor,  that 
was  but  a  suspension  of  the  action,  and  no  extinguishment 
of  the  debt;  but  the  reason  of  that  is,  because  the  com- 
mission of  administration  is  not  the  act  of  the  obligee,  and 
so  is  8  Co.  136,  Sir  John  Nedharn's  case."  So,  in  the 
modern  case  of  Cheetham  v.  Ward{c\  it  was  held,  that  if 
the  obligee  in  a  joint  and  several  bond  make  one  of  two 
obligors  his  executor,  with  others,  the  action  on  the  bond 
is  discharged  as  to  both  obligors.  Then,  with  respect  to 
the  second  count,  which  charges  an  indorsement  by  one 
executor,  although  it  was  resolved  in  Rawlinsonv.  Stone  {d), 
after  much  debate,  that  an  administratrix  might  indorse  a 
promissory  note,  still  that  count  cannot  be  supported,  be- 
cause there  is  no  authority  for  saying  that  an  indorsement 
by  one  of  several  joint  executors  can  have  the  effect  of 
passing  the  interest,  still  less  of  rendering  them  all  liable. 

F.  Pollock^  contr^.  The  defendant  is  liable  upon  this 
promissory  note  in  the  character  either  of  maker  or  indorser. 
The  doctrine  relied  on  by  the  other  side,  that  the  appoint- 
ment of  a  debtor  as  executor  to  the  creditor  operates  as  an 
extinguishment  of  the  debt,  does  not  extend  to  negotiable 

(«)  1  Salk.  299.  (c)   1  B.  &  P.  630. 

(6)  Id.  302,303.  \d)  3  Wi|s.  1. 
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iostnimentSy  and  therefore  does  not  apply  to  the  present 
case;  nor  are  the  cases  cited  in  support  of  the  doctrine^ 
authorities  againt  the  present  plaintiff,  because  they  are  all 
cases  of  debts   not  transferable.      That  the  debt  is  not 
wholly  extinguished,  not  absolutely  released,  is  plain;  for 
in  equity  the  executor  is  considered  as  a  trustee  of  the 
amount  for  the  payment  of  debts  or  legacies.  Berry  v. 
Udier{a)i  where  a  debtor  having  been  appointed  executor, 
although  without  a  legacy,  yet,  it  appearing  from  the  tenor 
of  the  will,  that  the  testator  considered  him  in  the  light  of 
a  mere  trustee  of  his  whole  property,  his  debt  was  clearly 
held  not  to  be  discharged.     The  real  effect  of  the  appoint*- 
ment  is  this,  and  no  more,  that  the  remedy  by  action  is 
gone,  which  has  given  rise  to  the  notion  that  the  debt  is 
absolutely  released.     Lord  Coke,  speaking  upon  this  sub- 
ject, says,  **  if  the  obligee  make  the  obligor  his  executor, 
this  is  a  release  in  law  of  the  action,  but  the  duty  remains, 
for  which  the  executor  may  retain  so  much  goods  of  the 
testator"  (6).     Now,  though,  generally  speaking,  the  action 
is  gone,  by  means  of  the  technical  reason  that  an  executor 
cannot  maintain  an  action  against  himself  or  a  co-executor, 
that  does  not  apply  to  the  present  case,  because  here  the 
right  of  action  may  by  indorsement  be  vested  in  a  third 
person;  and  cessante  ratione  cessat  lex.     Then  as  to  tlie 
indorsement  by  one  of  the  executors,  that  is  clearly  suffi- 
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(a)  11  Ves.  87. 

(6)  Co.  Liu.  Q6i  h ;  upon  which 
Mr.  Butler,  in  his  note  (209), 
says,  **  A  debt  is  only  a  right  to 
recover  the  amount  of  the  debt 
by  way  of  action ;  and  as  an  ex- 
ecutor cannot  maintain  an  action 
ugainst  himself,  or  against  a  co- 
executor,  the  testator,  by  appoint- 
ing the  debtor  an  executor  of  his 
will,  discharges  the  action,  and 
consequendy  discharges  the  debt. 
Still,  however,  when  the  creditor 
makes  the  debtor  his  executor,  it 


is  to  be  considered  but  as  a  spe- 
cific bequest  or  legacy,  devised  to 
the  debtor  to  pay  the  debt,  and 
therefore,  like  other  legacies,  it  is 
not  to  be  paid  or  retained  till  the 
debts  are  satisfied;   and  if  there 
are  not  assets  for  the  payment  of 
the  debts,  the  executor  is  answer- 
able for  it  to  the  creditors.^'    And 
they  refer  to  Wankfard  v.  Wank' 
ford,  1  Salk.  299;  Selzcin  v.  Brown, 
3  Bro.  P.  C.  179;   Fort.  243;  8 
Vin.  Abr.  607 ;  2  Eq.  Cas.  Abr. 
461,  note  at  (Q). 
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cient  to  bind  them  all.  The  interest  of  all  the  executors 
is  entire.  The  act  of  one  would  be  sufficient  to  release  a 
debt,  or  to  convey  a  term  of  years ;  therefore  it  is  sufficient 
to  transfer  the  property  in  a  promissory  note.  Besides,  this 
objection  applies  only  to  the  second  count,  and  upon  the 
grounds  already  mentioned  the  first  count  is  sustainable.  . 

The  Court  took  time  to  consider  of  their  judgment, 
M^hich  was  afterwards  delivered  by 

Lord  Tenterden,  C.  J.,  who,  after  stating  the  plead- 
ingSy  thus  proceeded:  —  It  was  contended  on  the  part 
of  the  defendant,  that  by  the  appointment  of  the  maker 
of  the  note  to  the  office  of  executor  of  the  payee,  the  note 
was  discharged ;  so  that  an  indorsement,  even  by  the  maker 
himself,  could  not  revive  it,  and  render  it  a  binding  instru- 
ment: and  we  are  of  that  opinion.  The  language  adopted 
in  the  cases  of  Wankford  v.  Waukford{a)  and  Cheetham  v. 
Ward{b),  upon  this  point,  is,  that  the  debt  is  discharged. 
.The  note,  in  such  cases,  is  considered  as  having  been  paid 
by  the  executor  to  himself,  and  the  amount  is  treated  as 
assets  in  his  hands;  and  upon  that  ground  it  is,  that  the 
courts  of  equity  hold  the  executor  liable  for  the  amount  of 
his  debt  as  assets.  Upon  the  authority  of  these  cases,  and 
the  principle  deducible  from  them,  that  the  debt  is  dis- 
charged, we  are  of  opinion  that  the  defendant  is  entitled  to 
the  judgment  of  the  Court. 

Postea  to  the  defendant. 

(fl)   1  Salk.  299.  ^.     {h)   1  B.  &  P.  630. 
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The  King  v,  the  Company  of  Proprietors  of  the  Navigation 

of  the  River  Avon. 

r>Y  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  An  act  of  par- 
Keynsham  in  the  county  of  Somerset,  the  defendants,  the  ^^g^j  certain 

company  of  proprietors  of  the  navigation  of  the  river  Avon,  persons  to 
__  AM'tt  !•  Tfci  I'l      make  and 

from  Hannam  Mills  to  the  city  of  Bath,  were  rated  in  the  maintain  the 

aggregate  sum  of  2/.  lOs.  upon  an  annual  value  of  100/.,  for  "^®J  A^®", 

°^^   ^  "^  ^       navigable,  to 

or  in  respect  of  a  lock,  sluice,  cut,  tf//d  land  covered  with  scour  the  river, 
tDCter,  being  part  of  the  river  Avon  in  the  same  parish,  and  ^u  "throuch 
for  profits  arising  from  the  same  by  carriage  of  merchan-  lands  adjoin- 
dize  and  persons  thereon,  being  a  proportionate  part  of  the  \^^^\^  locks, 
tolls  collected  and  received  in  respect  of  merchandize  and  ^*"5  ™V"8 
persons  carried  on   the    river  Avon,   from  and   to   Han-  to  the  owners 
nam  Mills  to  and  from  the  city  of  Bath.     On  appeal,  the  °^**1"^*-   '^^ 

^  '^'^  act  then  ap- 

sessions  amended  the  rate  by  striking  out  the  words  *'  and  pointed  cono- 

land  covered  with  water ^  being  part  of  the  river  Avon  in  this  ™itlineand 
parish,'"  and  by  altering  "  100/."  to  5/.,  and  *'  2/.  10s."  to  apportioning 
2s.  6d.,  subject  to  the  opinion  of  this  Court  upon  the  fol-  (joq.  and  then 
lowing  case.  emp!)wered 

— I         .  c        t  ^"^  under- 

T he  river  Avon  was  made  navigable  soon  after  the  pass-  takers  to  take 

ing  of  the  10  Ann.  c.8,  entitled  ''An  Act  for  making  the  Thf^"]^"^* 

River  Avon  in  the  Counties  of  Somerset  and  Gloucester  takers  made 

navigable  from  the  City  of  Bath  to  or  near  Hannam  Mills,"      y^^^  ^^^ 

and  was  so  made  under  the  authority  of  that  act  by  the  scoured  and 

cleansed  it 
proprietors  of  the  navigation,  the  predecessors  of  the  ap-  from  time  to 

pellants(tf).       By  tiie  47    Geo.fi,  entitled    "An  Act  for  time,  and 
'^  '  •'  made  a  cut 

and  lock  for  the  purposes  of  the  navigation,  on  land  purchased  hy  lliem:— Held,  that  ihey 

were  not  the  occupiers  of  the  river  Avon,  and  not  ratable  in  respect  of  it  as  land  covered 

with  water;  but  that  ihey  were  ratable  in  resfxjct  of  the  cut  and  the  lock  made  on  their 

own  land. 

(a)  The  10  Ann.  c.  8,  s,  1,  en-  should  be  and  thc^  were  thereby 

acted,  that  the  major,  aldermen,  authorised,attheirproper  costs  and 

and  common  council  of  the  city  of  charges,  to  make  the  river  Avon 

Bath,  their  successors  and  assigns,  (from  the  city  of  Bath,  down  into 

or  such  person  or  persons  as  they  and  within  the  mill  pool  or  weir  pool 

should    nominate    and     appoint,  below  Hannam  Mills  and  weir,  not 
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enabling  the  Proprietors  of  the  Navigation  of  the  River 
Avon,  in  the  Counties  of  Somerset  and  Gloucester,  from 


exceeding  150  yards)  navigable  for 
boats,  lighters,  and  other  vessels; 
and  from  time  to  time  to  continue, 
maintain^  and  use  such  navigation 
in  such  manner,  and  also  by, 
through  and  upon  such  passages 
and  watercourses  into  the  said 
river  as  they  should  think  fit;  and 
for  those  purposes  to  clear,  scour, 
open,  enlarge,  or  straighten  and 
restrain  the  said  river  from  the 
place  aforesaid,  or  any  other 
streams,  brooks,  or  watercourses, 
which  came  or  might  be  brought 
into  the  same;  and  to  dig,  open, 
or  cut  the  banks  of  the  river,  or 
any  other  the  streams,  brooks, 
or  watercourses  aforesaid  ;  and 
to  make  any  new  cuts,  trenches, 
or  passages  for  water,  in,  upon, 
and  through  the  lands  or  grounds 
adjoining,  or  near  unto  the  river, 
streams,  brooks,  or  watercourses, 
as  they  should  think  fit  and  proper 
for  navigation  of  bonis, &c.,  or  any 
ways  necessary  for  the  more  con- 
venient carrying  on  and  effecting 
the  said  undertaking,  being  the 
soil  or  ground  of  her  majesty,  or 
of  any  other  person  or  persons, 
&c.;  and  to  remove  all  trees  and 
other  obstructions  which  might 
hinder  the  navigation,  either  in 
sailing  or  haling  of  boats,  lighters, 
&c.  upon  the  river,  brooks,  &c.; 
and  to  build  and  make  over  or  in 
the  river,  streams,  &c.,  or  upon  the 
lands  adjoining  or  near  the  same, 
or  any  of  them,  such  bridges, 
sluices,  or  other  works  as  and 
where  they  the  undertakers  and 
their  successors  should  think  fit, 
and  to  alter,  repair,  and  amend 


the  same ;  and  to  make  any  ways, 
passages,  &c.  for  the  carrying  com- 
modities, goods,  and  all  other 
things  to  and  from  the  river,  navi* 
gable  passages,  &c.,  and  for  carry- 
ing all  manner  of  materials  for 
erecting  the  said  works,  and  for 
altering  the  same,  and  to  lay  the 
materials  on  the  ground,  near  the 
places  where  the  works  should  be 
made  or  done;  and  to  amend, 
heighten,  or  alter  any  bridges,  or 
to  turn  or  alter  any  highways  in 
or  upon  the  river,  streams,  &c., 
as  might  hinder  the  navigation 
thereon;  as  also  to  set  out  and 
appoint  towing-paths  for  haling 
or  drawing  of  boats,  &c.,  passing 
upon  the  river,  streams,  &c.,  as 
the  said  undertakers  and  their 
successors  should  think  conveni- 
ent; and  to  do  all  other  matters 
and  things  which  the  said  under- 
takers, their  assigns  and  nominees, 
should  think  necessary  for  making 
and  maintaining  the  river,  streams, 
&c.,  navigable  as  aforesaid,  or  for 
the  improvement  or  preservation 
thereof,  the  said  undertakers,  their 
successors  or  assigns,  first  giving 
satisfaction  to  the  owners  or  pro- 
prietors of  such  lands,  tenements, 
or  hereditaments  respectively,  as 
should  be  dug,  cut,  or  removed, 
orxitherwise  made  use  of  for  path- 
ways, or  for  carrying  on  and  ef- 
fecting the  said  navigation,  or 
maintaining  the  same  according 
as  was  thereinafter  by  that  act 
provided  for  and  appointed. 

Sect.  2,  appointed  certain  per- 
sons, therein  named,  comniission- 
ei"s  for  settling  any  difference  that 
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the  City  of  Bath  to  or  near  Hannam  Mills,  to  make  and 
maintain  a  horse  towing-path  for  the  purpose  of  towing 
and  hawling  with  horses,  or  otherwise,  boats,  lighters,  and 
other  vessels  up  and  down  the  said  River;"  further  powers 
were  given  to  the  said  proprietors  {a).    The  river  has  conti- 
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might  arise  between  the  underta- 
kers, &c.  and  the  proprietors  of 
the  said  lands,  &c.;  and  empower- 
ed them  to  setde  and  determine 
what  satisfaction  every  such  per- 
son should  have  for  such  propor- 
tion of  his  lands,  &c.  as  should  be 
cut,dog,  removed,  or  madeuseofas 
aforesaid,  and  for  the  damage  that 
should  be  thereby  sustained ;  and 
to  adjust  and  settle  what  share 
and  proportion  of  such  purchau- 
wumey  or  satisfaction  every  tenant 
or  other  person  having  a  particular 
estate,  term,  or  interest  in  any  of 
the  premises,  should  have  for  his 
respective  interest  or  right. 

Sect.  4  enacted,  that  in  consider- 
ation of  the  charges  and  expenses 
the  undertakers,  &c.  would  be  at 
not  only  in  making  the  river  navi- 
gable, but  also  in  repairing  and 
keeping  up  the  said  works,  locks, 
kcj  it  should  be  lawful  for  them 
at  all  times  thereafter  to  demand, 
receive,  and  take  for  their  own 
proper  use  and  benefit  in  respect 
of  their  charges  and  expenses 
aforesaid,  for  all  and  every  passen- 
ger, goods,  &c.  that  should  be  car- 
ried down  the  said  river  from  the 
city  of  Bath  to  Hannam  Mills, 
the  rates  and  duties  thereafter 
mentioned. 

Sect.  12  reserved  to  the  lords, 
owners,  or  proprietors  of  all  roy- 
alties or  liberties  of  fishing  or 
fowling  in  the  river,  their  respec- 
tive rights  of  fishing  or  fowling  in 
the  same. 


Sect.  15  enacted,  that  in  case 
the  undertakers  of  the  navigation 
should  not,  when  occasion  requir- 
ed, sufficiently  repair  and  amend 
all  defects  and  decays  that  should 
happen  to  the  locks  erected  by 
virtue  of  the  act,  or  within  four 
days  after  notice  given  to  them  to 
do  the  same,  it  should  be  lawful 
for  the  proprietors  or  possessors  of 
the  weirs  and  mills  adjoining  to 
such  locks  to  repair  the  same. 

(o)  The  47  Geo.  3,  afler  recit- 
ing the  10  ylnn,  c.  8,  the  appoint- 
ment of  nominees  to  execute  tho 
works,  and  that  such  nominees 
had  proceeded  to  purchase  lands, 
&c.,  and  to  make  the  navigation 
and  works,  and  to  carry  on  the 
same  under  the  rules  and  regula- 
tions of  the  recited  act,  and  that 
the  tolls  arising  from  the  naviga- 
tion, together  with  the  locks  and 
other  works  belonging  to  the 
same,  had  become  vested  in  the 
company  of  proprietors  of  the  Ken- 
nett  and  Avon  Canal  Navigation, 
enacted,  that  it  should  be  lawful 
for  the  said  company  to  make 
towing-paths  for  drawing  with 
horses,  &c.  any  boats  or  other  ves- 
sels navigating  thereon,  between 
Bath  and  the  mill  pool  and  weir, 
below  Hannam  Mills  and  weir,  not 
exceeding  150  yards;  to  purchase 
lands  for  that  purpose;  and  upon 
payment  or  tender  of  the  money 
agreed  upon  for  the  purchase  of 
such  lands,  immediately  to  cuter 
ii|K)n  such  lands. 
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18^.         niied  to  the  time  of  making  the  rate  navigable  and  navigated, 
^'^^>^^      and  the  proprietors  have  received  the  tolls,  rates  and  duties 
^,  given  by  the  acts,  or  either  of  them,  from  all  passengers 

Avon  j,jjJ  goojg  passing  on  the  river.  No  part  of  the  towing- 
path  mentioned  m  the  act  of  the  47  Geo.  S,  is  withm  the 
parish  of  Keynsham.  A  certain  cut  was,  before  the  passing 
of  the  47  Geo.  3,  made  in  the  respondent  parish  as  part  of 
the  river,  and  a  certain  lock  within  that  parish  and  in  that 
cut  was  at  the  same  time  constructed  at  the  expense  of  the 
proprietors  for  the  purposes  of  the  navigation,  and  under 
the  provisions  of  the  act  of  10  Arm.;  and  both  have  been 
aud  still  are  used  for  the  same  purposes  by  persons  paying 
tolls,  rates  and  duties  to  the  proprietors.  The  proprietors 
have  and  still  do  under  the  powers  of  the  act  of  10  jlnn.  from 
time  to  time,  as  need  requires,  clear,  scour  and  cleanse 
the  bed  of  the  river.  The  clear  annual  amount  of  the  tolls, 
rates  and  duties,  received  by  virtue  of  the  act  of  10  Ann. 
on  the  navigation,  which  is  eleven  miles  in  length,  is  4000/. 
per  annum.  The  length  of  the  river  in  the  respondent  pa* 
rish  is  three  miles;  the  length  of  the  cut  in  that  parish  is 
300  yards.  No  specific  toll,  rate,  or  duty,  is  payable  for 
passing  the  lock  or  cut.  For  the  purposes  of  the  tolls, 
rates  and  duties,  the  cut  and  lock  are  parts  of  the  naviga- 
tion of  the  river.  The  cut  and  lock  are  substituted  for  the 
natural  river.  None  of  the  appellants  reside  within  the 
respondent  parish.  The  question  for  the  opinion  of  the 
Court  is,  whether  the  appellants  are  ratable  for  the  whole 
or  any  part  of  the  subject-matter  of  the  rate.  If  the  Court 
shall  be  of  opinion  that  the  whole  is  ratable,  the  rate  to 
be  confirmed.  If  they  shall  be  of  opinion  that  the  cut  aud 
lock  only  are  ratable,  the  rate  to  be  amended  by  reducing 
the  annual  value  to  5/.,  and  the  amount  of  assessment  to 
2s.  6d.  If  they  shall  be  of  opinion  that  the  lock  only  is 
ratable,  the  rate  to  be  amended  by  reducing  the  annual 
value  to  QL  105.,  and  the  amount  of  the  assessment  to 
Is.  3d.  If  they  shall  be  of  opinion  that  no  part  is  ratable, 
the  rate  to  be  quashed. 
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This  case  was  first  argued  at  the  sittings  in  banc  before 
the  last  term,  when  the  Court  took  time  to  consider  of 
their  judgment.  They  afterwards  directed  the  case  to  be 
re-argued  before  the  whole  Court,  which  was  done  accord- 
ingly in  the  early  part  of  the  present  term. 
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Jeremy  and  Moody  in  support  of  the  rate.    The  rate  is 
good  to  the  extent  of  its  whole  subject-matter.     The  com- 
pany need  not  be  the  owners  of  the  banks  and  bed  of  the 
river  in  order  to  their  being    ratable  in  respect  of  the 
profits;  it  is  sufficient  if  they  are  the  occupiers:  and  that 
they  clearly  are,  for  the  case  finds  as  a  fact  that  they  have 
scoured  and  cleansed  the  bed  of  the  river,  an  act  which 
would  in  an  ordinary  case  be  of  itself  sufficient  evidence, 
not  only  of  occupation,  but  even  of  possessory  title.     But 
if  that  act  must  be  taken  to  have  been  done  merely  in  the 
exercise  of  the  powers  vested  in  the  company  by  the  acts 
of  parliament,  still  enough  appears  from  them  to  shew, 
that  the  company  are  the  owners  of  the  soil  of  the  river. 
The  first  section  of  10  Amt.  c.  8,  authorises  the  under- 
takers and  their  successors  to  clear,  scour,  open,  enlarge, 
or  straighten  the  river;  to  dig,  open,  or  cut  the  banks;  to 
make  new  cuts  for  water  through  the  lands  adjoining  the 
river;  to  remove  trees  and  other   obstructions;  to  make 
over  or  in  the  river,  or  upon  the  adjoining  lands,  bridges, 
sluices,  and  other  works;  and  to  do  all  things  necessary 
for  making  and  maintaining  the  river  navigable :  first  giving 
satisfaction  to  the  owners  of  such  lands  as  shall  be  made 
use  of  for  the  purpose  of  maintaining  the  navigation.     By 
the  second  section,  commissioners  are  appointed  for  set- 
tling   differences  between  the  undertakers  and   the  pro- 
prietors of  such  lands,  and  they  are  empowered  to  settle 
what  proportion  of  the  purchase-money  every  person  having 
a  particular  estate  or  interest  in  any  of  the  premises  shall 
have  for  his  respective  estate  or  interest.     That  is  in  effect 
giving   the   company    power  to  purchase  lauds,  in  which 
respect  this  act  of  parliament  differs  from  the   16  &   17 


The  Kino 

V, 


28  CASES  IN  THE  KINg's  BENCH, 

18^9.  Car. 2,  c.  12,  passed  for  making  the  river  Itchin  navigable; 
for  that  act  contained  no  clause  giving  the  undertakers  power 
to  purchase  lands,  nor  did  it  recognise  in  them  any  right  of 

Avon        soil  in  the  bed  or  banks  of  the  river;  and  that  was  one  of 
the  grounds  upon  which  the  decision  in  the  case  of  Mollis 
V.  Goldfinch  (a)  proceeded.     It  was  there  held,  that  the 
undertakers  could  not  maintain  trespass  for  an  injury  done 
to  the  bank  of  the  river;  here  the  company  clearly  might 
maintain  trespass  for  any  injury  done  to  the  bed  or  banks  of 
the  river:  therefore,  they  must  be  in  the  possession,  or  at 
least  in  the  occupation,  of  the  river.   The  fifteenth  section  of 
the  10  jinti.  c.  8,  enacts,  that  in  case  the  undertakers  of  the 
navigation  shall  not  sufficiently  repair  and  amend  all  decays 
which  shall  happen  to  the  locks   within  four  days  after 
notice  given  to  them  to  do  the  same,  it  shall  be  lawful  for 
the  proprietors  or  possessors  of  the  weirs  and  mills  adjoin- 
ing to  such  locks  to  repair  the  same.     The  right  of  entry 
given  in  that  particular  case  necessarily  implies  the  ex- 
clusion of  that  right  in  all  other  cases,  and  shews  that  the 
legislature  considered  the  company  as  the  owners  of  the 
locks.     By  the  47  Geo.  3,  reciting  the   10  Ann.  c.  8,  and 
the  appointment  of  nominees  to  execute  the  works,  and 
that  such  nominees  had  proceeded  to  purchase  lands  and 
hereditaments,  and  to  make  the  navigation  and  works,  and 
to  carry  on  the  same,  and  that  the  tolls  and  locks  arising 
from  and  belonging  to  the  same  had  become  vested  in  the 
company,  it  is  enacted,  that  it  shall  be  lawful  for  the  com- 
pany to  make  towing-paths,  and  to  purchase  lands  for  that 
purpose,  and  upon  payment  or  tender  of  the  money  agreed 
upon  for  the  purchase  of  such  lands,  immediately  to  enter 
upon  such  lands.     The  company,  therefore,  are  the  owners 
of  the  navigation,  and  the  case  finds  expressly,  that  they 
have  from  time  to  time  cleansed  and  scoured  the  bed  of 
the  river.     That  is  of  itself  sufficient  evidence  of  occupa- 
tion, and  gives  the  company  a  possessory  title;  therefore, 
they  are  the  occupiers  of  tiie  bed  of  the  river,  and  might 

(</)  2  D.  &  R.  31(5 ;  1  B.  «c  C.  205. 
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maintain  trespass  in  respect  of  it.    They  have  an  interest        ^^^^• 
in  the  realty:  Buckeridge  v.  Ingram(a).    [Bayley^i.    If     jheKiKc 
that  case  applies  at  all,  it  shews  that  the  soil  did  not  pass.]  v. 

.Avon 

But  it  shews  that  an  interest  in  the  soil  did  pass.  In  Rex  Company^ 
V.  Palmer  (b),  and  Rex  v.  The  Earl  of  Portmorej  (c),  it  was 
admitted  without  argument,  that  the  proprietors  of  a  river 
navigation  were  ratable  in  respect  of  such  interest  in  the 
bed  of  the  river.  But  even  if  tHe  company  have  not  such 
an  interest  in  the  soil  as  would  enable  them  to  maintain 
trespass,  they  are  nevertheless  ratable  in  respect  of  their 
profits;  they  are  ratable  as  the  beneficial  occupiers  of  land 
locally  situate  within  the  parish.  Rex  v.  Cardington  {d). 
Rex  V.  The  Aire  and  CaUer  Navigation  (e),  Rex  v.  Mac- 
donald{f\  Rex  v.  The  Trent  and  Mersey  Navigation  (g). 
Rex  V.  The  Birmingham  Gas  Company  {h)^  Rex  v.  The 
Brighton  Gas  Company  (i).  Rex  v.  Bath  (Ac),  Rex  v.  The 
Rochdale  Water-worh  (I),  Atkins  v.  Davis  (iw).  In  Rex  v. 
Liverpool  (w),  and  Rex  v.  The  Trustees  of  the  Weaver  Na^ 
vigation  (o),  the  parties  were  held  not  to  be  ratable,  be- 
cause the  tolls  were  applicable  to  public  purposes,  which 
was  in  conformity  with  a  prior  decision  in  Rex  v.  Salter's 
Load  Sluice  Navigation  (p);  and  in  the  The  Duke  of  New- 
castle V.  Clarke  {q),  it-  was  held,  that  the  commissioners  of 
sewers  could  not  maintain  trespass,  because  they  merely 
exercised  an  authority  on  behalf  of  the  public,  which 
vested  no  property  or  possessory  interest  in  themselves: 

(o)  2  Ves.  jun.  652.  (0  8  D.  &  R.  308;    5  B.  &  C. 

(6)  2D.  &R.  793;    IB.  &C.  466. 

546.  (k)  14  East,  609. 

(c)  2  D.  &  R.  798;  1  B,  &  C.  (/)  1  M.  &  S.634. 

551.                                                        (m)  Cald.  315.  And  see  the 

(d)  Cowper,  581.  cases   collected  in  Rex  v.   The 

(e)  2  Term  Rep.  660.  Trent  and  Mertey  Navigation,  2 
(/)  12  East,  324.  D.  &  R.  755,  n. 

(g)  2D.  &R.  752;  IB.&C.  (n)7B.&C.61. 

545.  (o)  7  B.  &C.ro,n. 

(A)  2  D.  &  R.  735 ;  1  B.  &  C.         (p)  4  Term  Rep.  730. 
506.  Iq)  8  Taunt.  602 ;  2  Moore,  666. 
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1829.        those  cases,  therefore,  are  none  of  them  authorities  to  affect 

^'^^'^^       the  present. 
The  Kino  ^ 

V, 

!^^!L^  Campbell,  Rogers,  and  Bere,  contrd«  The  47  Geo,  3 
has  no  bearing  upon  the  question,  because  the  case  finds 
that  no  part  of  the  towing-path  mentioned  in  that  statute 
is  within  the  parish  of  Keynshaoi ;  and  confining  the  ques- 
tion to  the  10  Anne,  c.  8,  it  is  clear  that  the  company  are 
not  ratable  either  for  the  land  covered  with  water,  the 
locks,  or  the  sluice.  First,  they  are  not  ratable  for  the 
land  covered  with  water,  being  part  of  the  river  Avon,  be- 
cause they  are  not  occupiers  of  that  land  within  the  mean- 
ing of  the  43  JE/iz.  c.  2,  not  being  in  the  actual  occupation  of 
the  soil  of  the  river.  The  10  jinn,  c,  8,  gives  the  company 
no  interest  either  in  the  soil  or  the  water ;  nor  does  it  give 
them  even  the  right  to  use  the  water  in  any  more  ample 
degree  than  they  originally  possessed  as  part  of  the  public, 
or  than  the  rest  of  the  public  still  possess.  Their  interest 
most  resembles  that  of  trustees  of  a  turnpike-road,  though 
with  this  difference,  that  trustees  of  roads  have  no  interest  in 
the  tolls,  whereas  the  tolls  are  by  the  fourth  section  of  the  act 
granted  to  this  company,  in  consideration  of  their  charges 
and  expenses  in  making  the  river  navigable,  and  keeping 
the  locks  in  repair.  Toll  taken  upon  a  river  navigation, 
and  toll  taken  upon  a  canal,  are  essentially  different ;  the 
one  is  in  the  nature  of  toll  thorough :  the  other  is  strictly 
speaking  toll  traverse.  Here  the  company  are  authorised 
to  take  toll  of  those  who  pass  over  the  soil  of  the  river, 
which  belongs  to  third  persons,  and  along  the  river  itself, 
which  is  a  public  highway;  the  toll,  therefore,  is  in  the 
nature  of  a  toll  thorough,  because  the  owners  of  it  claim 
no  interest  in  the  soil,  but  take  it  in  consideration  of  cleans- 
ing and  keeping  open  the  navigation :  a  consideration  which 
would  be  sufficient  at  common  law,  Lord  Pelham  v.  Pick- 
ersgill{a).     But  toll  taken  upon  a  canal  requires  no  consi- 

(tf)  1  T,  R.  660. 
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deration  (a),  for  it  is  **  a  payment  of  a  sum  of  money  for         1829. 
passing  over  the  private  soil  of  another/'  as  defined  in  the 
case  of  Heshord  v.  Wills  {b);  and  the  proprietors  of  a  canal         \, 
which  they  have  cut  through  their  own  land  may  demand     ^  Avon 
toll  of  those  that  use  it,  without  shewing  any  consideration 
to  support  the  demand.     In  respect  of  the  profits  arising 
from  their  tolls,  therefore,  the  company  are  not  liable  to  be 
rated^  because  toll  thorough  is  not  ratable,  thougk  toll 
traverse  is.    Then,  except  the  right  of  takiqg  toll,  which  is 
not  an  interest  in  the  soil,  the  company  have  really  no  inte- 
rest at  all*    The  act  of  parliament  gives  them  no  interest  in 
the  soil ;  they  could  not  maintain  trespass  for  any  injury 
done  to  the  soil:   consequently,   they  are  not  ratable  as 
occupiers  of  the  soil.    That  is  the  only  true  criterion  of 
ratability  in  respect  of  land.    *'  A  party  ,'^  said  Lawrence,  J. 
m  Rex  v.  Watson  (c),  **  if  ratable  at  all  in  respect  of  land, 
must  be  rated  as  occupier;  occupation,  properly  speaking, 
is  possession,  and  trespass  can  only  be  brought  by  him  who 
is  in  possession  of  the  land :''  and  observations  of  a  similar 
nature  were  made  by  Le  Blanc,  J<,  in  Re^y  v.  Ellis  (d),  and 
by  Holroyd,  J.,  in  Rex  v.  The  Mayor  of  Sudbury  (e).    But 
it  has  been  said  that  the  company  could  maintain  trespass 
for  an  injury  done  to  the  soil  of  the  river,  and  that,  conse- 
quently, they  are  ratable  as  the  occupiers.     Now,  until  the 
passing  of  the  statute  of  Anne,  the  soil  in  the  river  must 
have  been  in  some  other  persons  as  the  occupiers,  who 
were,-  as  such,  entitled  to  maintain  trespass  for  any  injury 
done  to  it.     But  the  statute  has  made  no  alteration  in  this 
respect ;  it  has  not  taken  away  the  bed  of  the  river,  or  the 
mbes  beneath  it  from  their  former  owners;  it  has  merely 

(a)  To  support  a  claim  of  toll  whom  it  is  claimed.     Mayor  of 

traverse,  a  special  consideration  FormouM  v.  £a<07i,  3  Burr.  1402; 

need  not  be  shewn,  Rkkards  v.  Hill  v.  Smith,  4  Taunt.  520. 

Bennett,  2  D.  &  R.S89 ;  1  B.  &  (6)  1  Sid.  454;  1  Mod.  48. 

C.  223;  but  a  claim  of  toll  tho-  (c)  5  East,  487. 

rough  cannot  be  supported  with-  (jd)  1  M.  &  S.  664. 

out   shewing   a  beneficial  consi-  (e)  2D*&R.  651;  1  B.  &  C. 

deration  moving  to  the  person  of  395. 
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conferred  upou  the  company  certain  rights  to  be  exercised 
in  the  soil  of  other  persons :  the  former  owners^  therefore, 
still  continue  entitled  to  the  soil,  subject  only  to  an  ease- 
ment granted  to  thc^^jjompany,  and  may  still  maintain  tres- 
pass for  any  injury  done  to  the  soil.  But  that  easement 
may  not  extend  over  the  whole  bed  of  the  river.  It  is  a 
right  of  entry  for  the  purposes  of  maintaining  the  naviga- 
tion^ as  scouring,  cleansing,  enlarging,  or  narrowing  the 
course  of  the  river;  but  there  may  have  been  portions  of 
the  river  which  have  never  required  either  scouring,  cleans- 
ing,  enlarging,  or  narrowing ;  and  if  so,  the  company  have 
never  had  any  right  of  entry  upon  those  parts,  and  would 
be  liable  to  an  action  by  the  original  owners  of  the  soil  if 
they  entered  there,  or  upon  any  other  part  of  the  river,  un- 
necessarily, or  for  any  purpose  not  specified  in  the  act  of 
parliament*  Then,  if  the  original  owners  of  the  bed  of  the 
river  can  maintain  trespass  against  a  wrong-doer,  it  is  quite 
clear  that  the  company,  who  have  merely  an  easement 
therein,  cannot ;  and  if  so,  they  are  not  the  occupiers  so 
as  to  be  ratable^  for  it  has  been  expressly  decided  that  a 
mere  easement  in  the  soil  of  another  is  not  ratable.  Rex 
v.  Jolliffe  {a).  It  might  as  well  be  said  that  the  owner  of  a 
ferry  is,  as  such,  the  owner  of  the  soil,  as  that  this  company 
are,  in  respect  of  their  right  of  entry,  the  owners  of  the  bed 
of  the  river.  He  has  a  right  to  use  the  water  in  crossing 
the  river,  and  if  the  owner  of  the  soil  were  to  infringe  that 
right  by  diverting  the  water,  he  would  be  guilty  of  a  tort, 
and  would  be  liable  to  an  action  on  the  case  by  the  owner 
of  the  ferry;  but  still  the  owner  of  the  ferry  has  no  interest 
in  the  soil  of  the  river,  nor  have  the  company  in  the  soil  of 
this  navigation.  The  general  rule  is,  that  trespass  is  only 
maintainable  for  injuries  to  corporeal  hereditaments  in  pos- 
session.  The  only  exceptions  to  that  rule  are  a  free  warren 
and  a  several  fishery;  and  with  respect  to  the  latter  of 
those,  it  has  been  much  doubted  whether  it  can  exist  dis- 


(a)  2  T.  R.  90. 
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tioct  from  the  property  in  the  soil.  Seymour  v.  Lord 
Courtenay{a)\  The  Duke  of  Somerset  v.  Fogwell{b).  But 
passing  over  that  doubt>  the  principle  upon  which  the 
owners  of  those  franchises  may  maiHiiin  trespass  in  respect 
of  them  is,  that  they  have  the  exclusive  possession,  without 
which  no  man  can  maintain  trespass.  The  plaintiff  in  tres- 
pass must  have  an  interest  in  the  land,  Challenor  v.  Tho' 
mas  {c\  where  it  was  held  that  ejectment  does  not  lie  for  a 
watercourse,  and  where  the  Court  said,  *'  The  action  ought 
to  be  for  so  many  acres  of  land  covered  with  water.  But 
if  the  land  under  the  river  or  water  does  not  belong  to  the 
plaintiff,  but  the  river  only,  then,  on  a  disturbance,  his  re- 
medy is  only  by  action  on  the  case  on  any  diversion  of  it, 
and  not  otherwise.''  It  is  the  same,  with  respect  to  the 
owner  of  the  tolls  of  a  market ;  his  right  is  analogous  to 
that  of  the  company  in  this  case  ;  but  the  lessee  of  market 
tolls,  not  being  the  owner  of  the  soil,  is  not  ratable  to  the 
poor  as  an  occupier  of  a  tenement.  Rex  v.  BeU(d).    The 
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(«)  5  Burr.  2814. 

(6)  8  D.  &  R.  747  ;  6  B.  &  C. 
875.  In  the  latter  case  Bm^ley,  J. 
said,  "  Does  a  several  fishery  ne- 
cessarily imply  an  ownership  of 
the  soil,  or  may  it  exist  indepen- 
dently of  it?  Upon  that  point 
roach  legal  discussion  has  taken 
place;  but  when  I  consider  the 
nature  of  the  franchise  itself,  and 
the  law  with  respect  to  fisheries 
in  rivers  generally,  I  have  no  hesi- 
tation in  saying  that,  in  my  opi- 
nion, this*  was  not  a  territorial 
or  corporeal  hereditament,  but  a 
merely  incorporeal  franchise."  His 
lordship  then  quoted  a  passage 
from  Co.  Litt.  4  b,  which  see, 
and  added,  ''Now  that  supposes 


a  grant  made  by  the  owner  of  the 
soil,  capable  of  granting  the  soil, 
and  yet  shews  that  a  grant  of  a 
several  fishery,  though  followed  up 
by  livery,  which  applies  only  to 
what  is  corporeal,  would  not  con- 
vey the  soil,  the  livery  being  made 
if  nothing  is  granted  but  a  fishery, 
secundum  formam  charts.  Then 
nothing  passes  to  the  grantee  but 
a  right  to  take  the  fish ;  he  ac- 
quires no  property  either  in  the 
water  or  in  the  soil."  8  D.  &  R. 
754,  755. 

(c)  Yelv.  143;  Gouldsb.  dc 
Brownl.  143. 

{d)  5  M.  &  S.  221.  And  sea 
lUx  V.  Motley^  3  D.  &  R.  385; 
2  B.  &  C.  227. 


*  The  francblse  in  that  case  was  a       granted  by  the  Crown  to  a  subject 
aeTcral  fishery  in   a   navigable  river,       before  Magna  Charta. 
where  tlie  tide  ebbed   and    flowed^ 
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1829.  mere  use  of  land,  even  though  sole  and  exclusive,  does  not 
give  the  party  a  right  to  maintain  trespass.  Thus  trespass 
will  not  lie  for  the  disturbance  of  a  right  to  sit  in  a  pew ; 

Avon        Dawtrie  v.  Dee  (a) ;  Stocks  v.  Booth  (i) ;  nor  for  the  in- 

v/OMPANT*  ^  •*  r 

fringement  of  a  right  of  common,  or  the  disturbance  of  a 
private  right  of  way,  because  it  is  a  damage  done  to  a  pri- 
vilege, liberty,  or  easement,  which  one  man  has  in  the  soil 
of  another,  for  which  be  cannot  bring  trespass,  though  be 
may  have  an  action  on  the  case.  Com,  Dig.  Trespass,  D. 
But  the  company  here  have  not  the  sole  and  exclusive  use 
of  the  river,  but  a  limited  use  only,  which,  at  all  events, 
would  not  support  trespass.  Thus  commissioners  of 
sewers,  having  only  an  authority  to  be  exercised  for  the 
benefit  of  the  public,  which  vests  no  property  or  posses- 
sory interest  in  themselves,  cannot  maintain  trespass.  The 
Duke  of  Newcastle  v.  Clarke  (c).  Many  other  instances  of 
a  similar  kind  might  be  mentioned.  The  case  of  Bucke- 
ridge  v.  Ingram  (d),  which  has  been  cited  on  the  other  side, 
is  a  decisive  authority  to  shew  that  the  company  here  have 
no  interest  in  the  soil,  but  a  mere  easement  over  it.  The 
powers  given  to  the  undertakers  in  the  case  of  Mollis  v. 
Goldfinch  (e),  cannot  be  distinguished  from  those  conferred 
upon  the  company  in  this  case;  yet  there  it  was  held  that 
the  proprietors  had  no  interest  in  the  soil,  and  could  not 
maintain  trespass  for  an  injury  done  to  it.  The  river  Avon, 
like  other  navigable  rivers,  is  common  to  all  the  King's  sub- 
jects; it  is  a  public  highway ;  Fin.  Abr.  Chemin,A.;  and 
no  individual  can  have  the  exclusive  ownership  or  occupa- 
tion of  it.  In  Rex  v.  The  Severn  and  Wye  Railway  Com- 
pany  (/*),  where  a  railway  was  made  under  the  authority  of 
an  act  of  parliament,  by  which  the  proprietors  were  incor- 

(fl)  2  Roll.  Rep.  139 ;  Palmer,         (c)  8  Taunt.  602 ;    2  Moore, 

46.  606. 

(h)  1  T.  R.  428.     See  all  the  (rf)  2  Ves.jun.652. 

authorities  upon   this   point  col-  (e)  2  D.  &  R.  316;  1  B.  &  C. 

lected  in  Btferley  v.  Windus,  7  D.  205. 
&  R.  564;  5  B.  &  C.  1.  (/)  2  B.  &  A.  646. 
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porated,  and  it  was  provided  that  the  public  should  have 
ibe  beneficial  enjoyment  of  the  railway ;  and  the  company 
afterwards  took  up  the  railway :  it  was  held,  that  a  man- 
damus might  issue  to  the  company  to  reinstate  the  railway. 
Id  this  case  the  company  must  be  considered  as  mere  trus- 
tees for  the  public,  like  commissioners  of  sewers  or  trustees 
of  a  turnpike  road,  and  as  such  it  is  quite  clear  that  they 
have  DO  interest  or  occupation  in  respect  of  which  they  can 
be  rated  to  the  relief  of  the  poor*  The  arguments  above 
addressed  to  the  land  covered  with  water,  are  equally  appli- 
cable to  the  cuts  and  the  sluices.  The  company  have  only 
the  right  of  making  cuts  through  the  soil  of  other  persons  ; 
and  that  gives  them  no  interest  in  the  soil.  It  is  the  same 
also  with  respect  to  the  sluices,  which  cannot  be  distin- 
guished from  sluices  made  by  commissioners  of  sewers. 

The  Court  took  time  to  consider  of  their  judgment, 
which  was  now  delivered  by 
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Lord  Tenterden,  C.  J. — The  rate  in  dispute  in  this 
case  was  assessed  upon  locks,  a  sluice,  and  laud  covered 
with  water,  and  the  profits  arising  therefrom.  On  appeal, 
the  Court  of  Quarter  Sessions  amended  the  rate  by  striking 
out  the  words  '*  laud  covered  with  water."  The  question 
in  this  case  was  precisely  the  same  as  that  in  the  case  of 
The  King  v.  The  Company  of  Proprietors  of  the  Mersey  and 
Irwell  Navigation,  decided  this  term  (a).  In  that  case  we 
were  of  opinion  that  the  land  covered  with  water  was  not 
in  the  occupation  of  the  proprietors  of  the  Mersey  and 
Irwell  navigation,  and  therefore  that  they  were  not  liable  to 
be  rated  to  the  relief  of  the  poor  in  respect  of  the  same. 
In  this  case,  apon  the  same  ground,  we  are  of  opinion  that 
the  proprietors  of  the  navigation  of  the  river  Avon  are  not 
the  occupiers  of  the  land  covered  with  water,  being  part  of 
the  river  Avon,  and  are  not  liable  to  be  rated  to  the  relief 
of  the  poor  in  respect  of  the  same;  and,  consequently,  that 
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the  Court  of  Quarter  Sessions  did  right  in  amending  the 
rate  by  striking  out  of  it  the  words,  '*  land  covered  with 
water^  being  part  of  the  river  Avon."  We  concur  with  the 
Court  of  Quarter  Sessions  in  deciding  that  the  cut  or  navi- 
gable canal,  which  was  actually  made  by  this  company  upon 
land  purchased  by  them,  and  the  lock  which  they  have 
erected  on  such  land,  are,  acccording  to  all  the  authorities, 
iit subjects  to  be  rated  to  the  relief  of  the  poor;  and  this 
our  opinion  being  conformable  with  that  of  the  Court  of 
Quarter  Sessions,  the  effect  is,  that  the  rule  for  setting 
aside  the  order  of  that  Court  must  be  discharged. 


Order  of  Sessions  affirmed. 


-'.^ 


The  King  v.  The  Mayor  and  Aldermen  of  the  City  of 

LaNDON. 

Mandammio  JMaNDAMUS  to  the  defendants  to  admit  and  swear 
aWeTmln'o  "^  ^Tewry  Winchester  into  the  place  and  office  of  Alderman  of 
London, load-  the  ward  of  Vintry,  in  the  city  of  London.  The  defend- 
office  of  alder-  ^"^^  returned  the  writ  as  follows  : — The  execution  of  this 

inan.  Return,  ^^jj  appears  in  the  schedule  annexed.     The  answer  of  the 
that  by  certain  ,     ,.  ...  .         .       ^    ti 

proceedings      mayor  and  aldermen  withm  mentioned.    A, lSro'ivn^m2iy or ^ 

(set  out)  had  at 

a  court  of  wardmote,  A.  was  declared  elected;  that  a  return  thereof  was  made  to  the 
court  of  major  and  aldermen  ;  that  that  court  has  from  time  immemorial  had  cogni- 
zance to  adjudge  upon  all  elections  at  wardmote  courts  to  city  offices,  upon  petition  by 
any  person  interested  ;  that  persons  interested  petitioned  against  the  return  o^  A, ;  that 
the  court  of  mayor  and  aldermen,  upon  inquiry,  declared  the  election  void;  and  that 
A.  was  not  duly  elected.  Traverse,  that  A.  was  not  duly  elected,  and  issue.  Proof, 
that  at  the  election  three  poll  clerks  were  first  appointed,  and  two  of  them  aderwards 
dismissed;  that  upon  a  scrutiny  being  demandea  the  wardmote  was  adjourned  «  to 
meet  again  on  a  fresh  summons ;"  that  the  mayor  then  went  out  of  office,  and  the  new 
mayor  assembled  a  wardmote  by  a  fresh  summons,  took  the  scrutiny,  and  declared  A, 
duly  elected ;  and  that  a  return  thereof  being  made  to  the  court  of  mayor  and  aldermen, 
they,  upon  petition,  declared  the  election  void.  Special  case  stating  the  above  facts. 
< — lleld,first,  that  the  return  was  good  in  form  ;  secondly,  that  the  claim  of  cognizance 
by  the  court  of  mayor  and  aldermen  did  not  exclude  the  jurisdiction  of  the  Court  of 
A.  B. ;  thirdly,  that  the  dismissal  of  the  poll  clerks,  and  the  change  of  the  mayor,  were 
no  objections  to  the  validity  of  the  election;  and  fourthly,  that  the  mode  of  adjourning 
the  wardmote  was  not  a  dissolution,  and  did  not  affisct  the  proceedings  at  the  scrutiny. 
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R,  C.  Giynn,  Sec.     We,  the  mayor  and  aldermen  of  the         1829. 
city  of  London,  mentioned  in  the  writ  hereto  annexed,  do     rp.    i^ 
humbly  certify  and  return  to  our  Sovereign  Lord  the  King,  v. 

in  the  Court  of  our  said  Lord  the  King,  before  the  King  j^^^^^ 
himself  at  Westminster,  at  the  time  in  the  said  writ  men- 
tioned, that  the  city  of  London  is,  and  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  hath  been  an 
ancient  city,  and  that  the  citizens  and  freemen  of  the  said 
city  during  all  that  time  have  been  a  body  politic  and  cor- 
porate in  deed,  fact,  and  name,  by  divers  names  of  incor- 
poration, and  that  they  are  now  a  body  politic  and  cor- 
porate by  the  name  of  '*  the  mayor  and  commonalty  and 
citizens  of  the  city  of  London ;"  and  that  within  the  said 
city  from  time  whereof,  &c.,  there  of  right  have  been,  and 
still  are,  divers  wards,  and,  among  others,  the  said  ward  of 
Vintry  in  the  said  writ  mentioned,  and  divers  citizens  and 
freemen  of  the  said  city,  who  ha«BHi)een,  and  have  been  called, 
aldermen  of  the  said  city ;  and  fj^at  the  office  of  an  alderman 
of  the  said  city  for  and  durin^'^^all  the  time  aforesaid  hath 
been  and  still  is  a  public  office,  and  an  office  of  great  trust 
and  pre-eminence  within  the  said  city,  touching  the  rule 
and  government  thereof;  and  we,  the  mayor,  &c.,  do  further 
humbly  certify  and  return,  that  from  time  whereof,  &c., 
there  of  right  hath  been  and  still  ought  to  be,  within  the 
said  city,  a  certain  court  of  record,  called  the  court  of 
mayor  and  aldermen  of  the  said  city  of  London,  bolden 
in  the  Guildhall  of  and  within  the  said  city,  according  to 
the  custom  of  the  said  city,  before  the  mayor  of  the  said 
city  for  the  time  being,  or  his  locum  tenens,  and  the  aldermen 
thereof,  or  at  least  twelve  others  of  the  said  aldermen,  at 
such  times  as  hath  seemed  meet  and  necessary  to  the  mayor 
t>f  the  said  city  for  the  time  being,  upon  due  notice  pre- 
viously given  thereof,  according  to  the  custom  of  the  said 
city,  for  (among  other  things)  the  consulting  about  and 
transacting  lawful  and  necessary  affairs  concerning  the  good 
gbvemment  of  the  said  city.  And  we,  the  said  mayor,  &c., 
do  further  humbly  certify,  &c.,  that  from  time  whereof,  8u:., 
certain  assemblies  or  courts,  called  wardmote  courts,  have 
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been  of  right  holden  from  time  to  time  on  divers  days  in 
f^rX^       each  of  the  said  wards  within  the  said  city  respectively,  for 
V.  (among  other  things)  the  election  of  divers  persons  into 

London  divers  oflSces  and  places  in  the  said  city,  by  virtue  of  pre- 
cepts issued  for  such  elections  respectively ;  to  which  re- 
spective precepts  returns  during  all  that  time  have  been 
made,  and  of  right  ought  to  have  been  made,  and  still  of 
right  ought  to  be  made  into  the  said  court  of  mayor  and 
aldermen,  and  that  the  said  court  of  mayor  and  aldermen, 
holden  as  aforesaid,  according  to  the  custom  of  the  said  city, 
from  time  whereof,  &c.,  hath  had,  and  of  right  ought  to  have 
had,  and  still  of  right  ought  to  have  the  cognizance,  jurisdic" 
tion  and  authority  of  examining^  hearing,  determining  and 
adjudging  of  and  concerning  the  election  and  return  of  every 
person  elected  into  any  place  or  office  within  the  said  city,  at 
any  such  wardmote  court  holden  as  aforesaid,  whensoever 
the  merits  of  any  such  election  or  return  have  been  brought 
into  question  by  the  petition  of  any  person  interested 
therein,  to  the  said  court  of  mayor  and  aldermen  holden  as 
aforesaid.  And  we,  the  said  mayor  &c.,  do  further  certify, 
Sec,  that  from  time  whereof,  8cc.,  there  hath  been,  and  still 
of  right  ought  to  be  within  the  said  city  a  certain  court  or 
assembly  called  the  court  of  common  council,  holden 
before  the  mayor  or  his  locum  tenens,  and  the  aldermen  of 
the  said  city  for  the  time  being,  and  the  commons  of  the 
said  city,  or  the  major  part  of  them,  duly  elected  and 
chosen  according  to  the  custom  of  the  said  city  in  that 
behalf,  being  assembled  together  upon  reasonable  summons 
thereof  previously  given  according  to  the  custom  of  the  said 
city ;  which  said  commons  of  the  said  city  so  elected  ks 
aforesaid,  together  with  the  mayor,  or  his  locum  tenens,  and 
aldermen  aforesaid,  during  all  the  time  aforesaid,  have  been 
the  common  council  of  the  said  city,  to  consult  of  and  upon 
all  matters  and  things  proposed  in  common  council  con- 
cerning the  said  city,  and  to  give  and  declare  their  assent 
and  dissent  as  well  for  themselves  as  for  the  rest  of  the 
commonalty   and  citizens  of  the  said  city ;  and  that   the 
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said  mayor,  or  his  locum  tenens,  aldermen,  and  commons, 

or  the  major  part  of  them,  so  assembled  in  common  council, 

during  all  the  time  aforesaid  have  been  used  and  accustomed, 

aird  have  had  and  still  have  a  right  to  make,  constitute  and     ^ayor  of 

.     °  London. 

appomt  such  reasonable  ordmances,  acts  and  bye  laws,  as 
to  them  seemed  meet  for  the  belter  government,  order,  and 
regulation  of  the  said  city.  And  we,  the  said  mayor,  Sec, 
do  further  certify,  &c.,  that  from  time  whereof.  See.,  until  '^ 

the  making  and  passing  of  a  certain  bye  law  or  act  of  com- 
mon council,  duly  made  at  a  court  of  common  council  duly 
holden  in  the  said  city,  according  to  the  custom  of  the  said 
dty,  on  the  1st  August,  21st  Richard  2,  touching  the 
election  of  aldermen  for  the  said  city,  whereby  it  was  or* 
dained  that,  for  the  future,  in  the  elections  of  aldermen, 
two,  at  least,  honest  and  discreet  men  should  be  chosen 
and  presented  to  the  mayor  and  aldermen,  so  that  either  of 
them  whom  they  should  chuse  might  be  admitted  and 
sworn;  and  also  after  the  making  and  passing  of  a  certain 
other  bye  law  or  act  of  common  council,  duly  made  at  a  court 
of  common  council,  duly  holden  in  the  said  city,  according  to 
the  custom  ofthe  said  city,  on  the  15th  April,  ISthilnn.  touch- 
ing the  election  of  aldermen  ofthe  said  city,  entitled  '^  An  Act 
for  reviving  the  apcient  manner  of  electing  aldermen,"  where- 
by, after  reciting  (among  other  things)  that  by  the  ancient  usage 
and  custom  of  the  city  of  London,  when  any  ward  of  the 
said  city  became  vacant  and  destitute  of  an  alderman,  the 
inhabitants  of  that  ward,  having  a  right  to  vote  in  such 
elections,  were  wont  to  chuse  one  person  only,  being  a 
citizen  and  freeman  of  the  said  city,  to  be  alderman  of  the 
same  ward,  for  reviving  the  said  ancient  custom  and  re- 
storing to  the  said  inhabitants  their  ancient  rights  and  privi- 
leges of  chusing  one  person  only  to  be  their  alderman,  it 
was  enacted,  ''  that  from  thenceforth,  in  all  elections  of 
aldermen  of  the  said  city,  at  a  wardmote  to  be  holden  for 
that  purpose,  there  should  be  elected,  according  to  the 
said  ancient  custom,  only  one  able  and  suflScient  citizen 
and  freeman  of  the  said  city,  not  being  an  alderman,  to  be 
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returned  to  the  court  of  mayor  and  aldermen  as  therein  men- 
tioned  ;**  as  by  such  bye  law  or  act  of  common  council  may 
more  fully  appear ;  and  from  thence  hitherto  the  aldermen  of 
divers  wards  of  the  said  city,  and,  among  others,  of  the 
ward  of  Vintry,  have  of  right  been  elected  and  chosen  at 
such  wardmote  courts  as  aforesaid,  holden  as  aforesaid  iii 
the  respective  wards,  by  virtue  of  such  precepts  as  afore- 
said, one  alderman  for  each  ward.  And  we,  the  said  mayor 
&c.,  do  further  certify,  8cc.,  that  a  vacancy  having  occurred 
in  the  place  and  office  of  an  alderman  of  the  ward  of  Vintry 
aforesaid  by  the  death  of  Christopher  Magnay,  Esq.,  late 
alderman  thereof,  a  court  of  wardmote  was  holden  on 
Thursday  the  2d  November,  1826,  and  by  adjournment  on 
other  subsequent  days,  in  and  for  the  said  ward  of  Vintry, 
before  the  Right  Honorable  William  Venables,  then  mayor 
of  the  said  city,  by  virtue  of  a  precept  for  that  purpose 
before  then  duly  issued,  according  to  the  custom  of  the 
said  city,  for  the  election  of  an  alderman  of  the  said  ward 
ill  the  room  and  stead  of  the  said  Christopher  Magnay,  at 
which  court  of  wardmote  divers  persons,  being  then  present. 
Voted  for  the  said  Henry  Winchester  as  and  for  such  alder- 
tnan,  and  the  said  Henry  Winchester  by  reason  thereof 
claimed  to  be  duly  elected  into  the  said  office  or  place  of 
alderman  so  vacant  as  aforesaid,  and  a  return  to  the  said 
precept  was  afterwards,  on  the  18th  December,  1826,  made 
into  the  said  court  of  mayor  and  aldermen,  then  duly  holden 
in  the  Guildhall  of  the  ^aid  city,  according  to  the  said 
tustom  as  aforesaid ;  and  it  was  by  the  return  thereof 
stated  to  the  said  court  that  the  said  Henry  Winchester  was 
duly  elected  alderman  of  the  said  ward.  And  we,  the  said 
mayor,  8cc.,  further  certify,  &c.,  that  Edward  Archer  tVilde, 
a  citizen  and  freeman  of  the  said  city,  and  candidate  at  the 
said  election  at  the  said  wardmote  court,  and  being  a  . 
person  interested  in  the  said  election,  and  also  other  persons 
being  interested  in  the  said  election,  presented  petition^ 
to  the  said  court  of  mayor  and  aldermen  on  the  said  iQth 
December,  1826,  complaining  of  the  said  election^  and 
touching  the  merits  of  the  said  election,  and  praying  that 
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the  same  might  be  declared  null  and  void  by  the  said  court; 
whereupon  the  said  court  of  mayor  and  aldermen  adjourned 
the  consideration  of  the  said  petitions  until  the  28th  De*  9. 

cember,  1826,  on  which  day  the  court  of  mayor  and  alder-     ^^^ob,  of 
men,  being  then  and  there  duly  holden  in  the  Guildhall  of 
the  said  city,  according  to  the  said  custom,  took  the  said 
petitions  into  consideration,    and  having  heard  the  said 
petitioners  and   the  said  Henry  Winchester  by    their  re- 
spective counsel,  touching  the  said  election,  did,  according 
to  the  said  ancient  custom,  examine,  determine  and  adjudge 
of  and  concerning  the  said  election  so  brought  into  question 
by  the  said  petitions;  and  due  deliberation  being  thereupon 
had,  did  adjudge  and  determine  the  said  election  to  be  null 
and  void,  and  did  order  and  direct  a  precept  to  be  issued 
for  another  election  of  an  alderman  for  the  said  ward  of 
Vintry  in  the  room  of  the  said  Christopher  Magnay  de- 
ceased.    And  we,  the  said  mayor,  &c.,  do  further  certify, 
be.  that  the   said  Henry   Winchester   was  no    otherwise 
elected  into  the  said  place  and  office  than  as  hereinbefore 
mentioned.     And  we,  the  said  mayor,  8cc.,  further  certify. 
Sec.,  that  the  said  Henry  Winchester  was  not  duly  elected 
into  the  place  and  office  of  alderman  of  the  said  ward  of 
Vintry,  in  the  said  city,  as  by  the  said  writ  is  supposed  and 
suggested ;  and  for  these  reasons  and  causes  we,  the  said 
mayor,  &c.,  cannot  admit  and  swear,  nor  ought  we  to  admit 
and  swear  the  said  Henry  Winchester  into  the  said  place 
and  office  of  alderman  of  the  ward  of  Vintry  aforesaid,  as 
by  the  said  writ  we  are  commanded. 

And,  thereupon,  on  the  same  Friday  next  after  the 
morrow  of  the  Holy  Trinity,  before  our  said  Lord  the 
King  at  Westminster,  came  as  well  the  said  Henry  Win- 
chester in  the  said  writ  and  return  named,  by  Charles  Francis 
Robinson  his  clerk  in  court,  as  the  said  mayor  and  aldermen 
of  the  said  city  of  Liondon,  in  the  said  writ  and  return 
named,  by  Peregrine  Dealtry  their  clerk  in  court;  and  the 
said  Henry  Winchester  having  heard  the  said  writ  and 
return  redd,  protesting  that  the  said  return  and  the  matters 
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J899.        therein  contained  are  insufficient  in  law  to  bar  and  preclude 
^^^^^'C^       hinii  from  having  a  peremptory  writ  of  mandamus  in  this 
V.  behalf,  for  plea  the  said  Henry  Winchester,  by  force  of  the 

Mayor  of  statute  in  such  case  made  and  provided,  saith,  that  he,  the 
said  Henry  Winchester,  was  duly  elected  into  the  place  and 
office  of  alderman  of  the  said  ward  of  Vintry  in  the  said 
city,  in  manner  and  form  as  in  the  said  writ  is  suggested, 
and  the  said  Henry  Winchester  prays  that  this  may  be  in- 
quired of  by  the  country.     Similiter  by  the  defendants. 

At  the  trial,  before  Lord  Tenterden,  C.  J.,  at  the  ad- 
journed sittings  at  Westminster  after  last  Hilary  term,  a 
verdict  was  found  for  the  crown,  subject  to  the  opinion  of 
diis  Court  upon  the  following  case. 

A  vacancy  having  occurred  in  the  office  of  alderman  for 
the  ward  of  Vintry  in  the  city  of  London,  by  the  death  of 
Christopher  Magnay,  Esq.  the  Right  Honorable  fVilUam 
Venables,  then  lord  mayor  of  the  city  of  London,  duly  issued 
his  precept  on  the  28th  October,  1826,  for  holding  a  ward- 
mote in  order  to  supply  such  vacancy.  That  precept  was 
as  follows : — 

**  To  the  common  councilmen  of  the  ward  of  Vintry  in 
the  city  of  London.  These  are  to  require  you  to  cause  a 
wardmote  to  be  duly  summoned  and  held  before  me,  the 
Right  Honorable  William  Venables,  lord  mayor  of  the  city 
of  London,  at  Cutlers'  Hall  in  the  said  ward  of  Vintry,  on 
Thursday  next,  the  2d  of  November,  1826,  at  half  past  two 
of  the  clock  in  the  afternoon  of  the  same  day,  for  the  choice 
of  a  fit  and  able  person  to  be  alderman  of  the  said  ward,  in 
the  room  and  stead  of  Christoper  Magnay,  Esq.,  deceased. 
Hereof  fail  not." 

Under  this  precept  a  wardmote  was  duly  held  on  the  2d 
November,  1826,  at  Cutlers'  Hall,  for  that  purpose,  when 
three  candidates  were  duly  proposed  for  that  office :  viz. 
Henry  Winchester,  Esquire,  citizen  and  cutler;  Edward 
Archer  Wilde,  Esquire,  citizen  and  dyer:  and  Thomas  Crook, 
Esquire,  citizen  and  cordwainer.  A  poll  was  duly  demanded 
and  granted,  and  the  lord  mayor  appointed  three  poll  clerks 
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for  taking  the  votes  at  that  election,  Ralph  Richardson,  1829. 
Thomas  Watts  and  William  Peacock*  These  persons  were 
duly  sworn,  pursuant  to  11  Geo.  1,  c.  18,  s.  1,  to  take  the 
poll,  and  each  was  provided  with  a  book  for  the  purpose  of  ^^''^o*  o' 
entering  therein  such  polls  as  should  be  taken  by  such  re- 
spective clerks.  On  the  2d  November,  1826,  only  three 
persons  were  admitted  to  vote.  One  of  these,  George 
Dickens,  voted  for  Henry  Winchester,  Esq. ;  his  vote  was 
duly  taken  by  William  Peacock  in  his  poll  book.  John 
King  voted  for  Edward  Archer  Wilde,  Esq. ;  his  vote  was 
duly  taken  by  Thomas  Watts  in  his  poll  book.  Richard 
Shepherd  voted  for  Thomas  Crook,  Esq. ;  and  his  vote  was 
duly  taken  by  Thomas  Watts  in  his  poll  book.  No  votes 
were  taken  by  Ralph  Richardson  on  the  2d  November. 

At  the  close  of  the  poll  on  the  2d  November,  1826,  the 
poll  books  were  all  duly  sealed  up  by  the  lord  mayor,  pur<^ 
suantto  11  Geo.  1,  c.  18,  s.  4. 

On  the  next  day,  3d  November,  at  the  opening  of  the 
poll  at  the  place  of  election,  the  lord  mayor,  in  the  presence 
and  hearing  of  all  the  candidates  and  their  friends,  stated, 
that  as  the  ward  was  small  and  more  than  one  poll  clerk 
was  unnecessary,  it  would  be  a  convenience  both  to  him  and 
the  electors  to  have  but  one,  and  he  then  directed  Ralph 
Richardson  to  be  the  sole  poll  clerk,  for  taking  the  poll  during 
die  remainder  of  the  election*  This  was  not  objected  to  by 
either  of  die  candidates,  or  by  any  other  person  whatsoever. 
From  this  time  Ralph  Richardson  acted  throughout  the 
subsequent  proceedings  of  the  election  as  the  sole  poll 
clerk.  In  the  course  of  the  second  day  of  the  poll,  Richard- 
son transcribed  from  the  poll  books  of  Peacock  and  Watts, 
into  his  own  poll  book,  the  three  votes  taken  on  the  2d 
November.  At  the  trial,  the  two  original  poll  books  of 
Peacock  and  Watts  were  produced,  and  it  was  admitted 
that  the  votes  had  been  transcribed  accurately  from  them, 
though  not  in  the  proper  order,  into  Richardson's  poll 
book,  which  was  also  produced  in  evidence.  At  the  close 
of  the  poll  on  the  3d  November,  and  again  on  the  4th  No- 
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1889.         vember,  when   the  election  terminated,  the  poll  book  of 
^^^^^'^^^      Richardson  was  signed  and  sealed  up  by  the  lord  mayor. 

^  The  poll  finally  closed  on  the  4th  November,  and  the 

Mayor  of  wardmote  was  then  duly  adjourned  to  the  6th  November, 
at  the  same  place,  by  a  proclamation  directing  the  suitors 
to  depart  thence,  and  give  their  attendance  on  the  6th  No- 
vember, at  half  past  ten  o'clock  in  the  forenoon,  at  the 
same  place. 

On  that  day  Richardson's  poll  book  was  publicly  opened 
at  the  place  of  election,  and  cast  up,  including  the  votes 
transcribed  by  Richardson  from  the  other  poll  books* 
when  the  numbers  were  stated  to  be, — 

For  Henry  Winchester ^  Esq SO 

For  Edward  Archer  Wilde,  Esq.  .  .  27 
For  Thomas  Crook,  Esq.   ......     3 

and  these  numbers  were  accordingly  there  publicly  declared 
to  the  electors  on  the  6th  November,  1826,  by  the  Right 
Honourable  WiUiam  Venables,  the  lord  mayor  and  presid- 
ing officer  at  such  election. 

Immediately  on  this  declaration  being  made,  a  scrutiny 
was  duly  demanded  by  the  said  Edward  Archer  Wilde,  and 
granted ;  and  the  proceedings  of  the  wardmote  on  the  6th 
November  terminated  by  a  proclamation  ''  that  the  suitors 
might  depart  thence,  and  give  their  attendance  on  a  fresh 
summons."  This  form  of  proclamation  is  also  adopted  id 
the  city  of  London  at  courts  of  wardmote  and  of  common 
hall,  which  are  also  held  by  precepts  from  the  lord  mayor, 
when  the  business  for  which  such  courts  have  been  called  is 
terminated.  The  form  adopted  when  the  business  is  not 
terminated,  is  to  adjourn  the  court  to  some  stated  day; 
and  in  such  cases  no  mention  is  made  in  the  proclamation 
of  the  suitors  being  required  to  attend  again  on  fresh  sum- 
mons, nor  is  any  new  precept  issued. 

On  the  8th  November,  the  Right  Honorable  William 
Venables  went  out  of  office  as  lord  mayor  of  the  city  6f 
London,  and  was  on  that  day  succeeded  by  the  Right  Ho- 
norable Anthony  Brown. 
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On  the2l8t  November  the  said  Right  Honorable  An-        I8'i9. 

thony   Brown,  then  lord   mayor  of  the  city   of  London, 

issued  the  following  precept : — 

"  To  the  Common  Councilmen  of  the  Ward  of  Vintry,  in     Mayor  of 

London. 
the  City  of  Liondon. 

**  By  the  Mayor. 
"  Whereas  on  the  6th  day  of  November  instant  a  ward- 
mote for  the  ward  of  Vintry  was  by  several  previous  ad- 
journments continued  and  held  on  that  day  for  the  election 
of  au  alderman  of  the  said  ward  in  the  room  of  Christopher 
Magnay,  Esq.,  deceased,  and  a  scrutiny  being  that  day  de- 
manded in  favour  of  Edward  Archer  Wilde,  Esq.,  one  of 
the  candidates,  a  scrutiny  was  also  demanded  in  behalf  of 
Henry  Winchester,  Esq.,  one  other  of  the  candidates,  which 
were  severally  granted  by  William  Venables,  Esq.,  then  lord 
mayor;  and  scrutineers  were  named  by  each  of  the  said 
candidates,  and   the   wardmote   was   adjourned,   and  the 
electors  ordered  to  attend  on  a  fresh  summons :  these  are, 
therefore,  to  require  you  to  cause  a  wardmote  to  be  sum- 
moned and  held  before   me  at  Cutlers'  HalL  in  the  ward 
of  Vintry,  on  Friday  the  24th  of  this  instant  November,  at 
ten  o'clock  in  the  forenoon  of  the  same  day,  for  the  pur- 
pose of  proceeding  on  the  said  scrutiny.     Hereof  fail  not." 
Under  this  precept  the  wardmote  met  on  the  24th  No- 
vember.    Both  the  lord  mayor,  Brown,  who  presided,  and 
the  late  lord  mayor,  Venables,  were  present  at  the  opening 
of  it,  and  Richardson^a  poll  book  was  handed  over  by  the 
late  lord  mayor  to  Brown,  the  then  lord  mayor  and  presid- 
ing officer,  when  the  late  lord  mayor,  Venables,  left  the 
court,  and  did  not  afterwards  attend  at  or  interfere  in  the 
said  election. 

Before  the  scrutiny  was  entered  upon,  the  following  pro- 
test, in  writing,  was  tendered  by  Wilde  to  the  lord  mayor, 
as  presiding  officer : — * 

'*  Vintry  Ward.  Being  advised  that  the  proceedings  at 
this  wardmote,  in  respect  of  the  scrutiny  of  the  votes  taken 
on  the  election  of  an  alderman,  arc  illegal,  and  will  not  de- 
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termine  the  said  election,  aod  your  lordship  having  deter- 

The  KiKo     iiiiiicd  to  proceed  therewith,  I  hereby  protest  against  being 

V*  concluded  from  taking  any  objection  hereafter  to  these  pro- 

LoNDoN.      ceedings,  by  now  objecting  to  the  votes  given  in  favour  of 

Mr.  Sheriff  Winchester,  and  supporting  the  votes  given  in 

my  favour,  or  taking  any  other  part  in  the  business  of  this 

wardmote." 

At  the  close  of  the  scrutiny,  the  lord  mayor.  Brawn,  de- 
clared Mr.  Winchester  to  have  been  duly  elected,  and  the 
following  return  was  made  to  the  Court  of  Aldermen  :  — 

"  At  a  wardmote  holden  on  Thursday  the  £d  day  of  No- 
vember, 1826,  at  Cutlers'  Hall,  in  the  ward  of  Vintry, 
before  the  Right  Honorable  fVilUam  Venables,  the  then 
lord  mayor  of  the  city  of  London,  for  the  election  of  alder- 
man of  the  said  ward,  in  the  room  of  Christopher  Magnay, 
Esq.  deceased, 

*'  The  only  candidates  proposed  were  Henry  Winchester, 
Esq.,  citizen  and  cutler;  Edward  Archer  Wilde,  Esq.,  citi- 
zen and  dyer;  and  Thomas  Crook,  Esq.,  citizen  and  cord- 
wainer;  and  which  same  candidates  were  severally  put  in 
nomination  for  the  said  office,  when  it  appeared  upon  the 
shew  of  hands  that  the  said  Henry  Winchester  had  the  ma- 
jority, and  thereupon  the  said  Edward  Archer  Wilde  and 
Thomas  Crook  demanded  a  poll,  and  upon  the  said  demand 
being  made,  the  said  Henry  Winchester  also  demanded  a 
poll,  which  was  granted  by  his  lordship,  and  ordered  to 
commence ;  and  at  a  quarter  before  five  of  the  clock  in  the 
afternoon  the  poll  was  closed  for  that  day,  in  the  presence 
of  the  said  candidates,  and  by  proclamation  his  lordship 
adjourned  the  said  wardmote  till  Friday,  the  3d  day  of  No- 
vember then  instant,  and  now  last  past,  at  ten  o'clock  in  the 
forenoon ;  and  pursuant  to  such  adjournment  his  lordship 
went  to  the  said  wardmote  and  opened  the  same,  and  con- 
tinued the  said  poll  from  the  said  hour  of  ten  of  the  clock 
in  the  forenoon  until  four  of  the  clock  in  the  afternoon  of 
the  same  3d  day  of  November,  and  then  closed  the  same  for 
that  day,  in  the  presence  of  the  said  candidates.     And  by  a 
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farther  proclamation   adjourned  the  said  wardmote  until        1829. 
Saturday,  the  4th  day  of  November  then  instant,  and  now      **■^^^*^^ 
last  past,  at  ten  of  the  clock  in  the  forenoon  ;  and  pursuant  t). 

to  such  last  mentioned  adjournment,  his  lordship  went  to  ^^l^S^ 
the  said  wardmote,  and  opened  the  same,  and  continued 
the  poll  from  the  said  hour  of  ten  of  the  clock  in  the  fore- 
noon, until  four  of  the  clock  in  the  afternoon  of  the  same 
4lh  day  of  November,  and  then  finally  closed  the  same  in 
the  presence  of  the  said  candidates.  And  by  further  pro- 
clamation adjourned  the  said  wardmote  until  Monday  the 
6th  day  of  November  then  instant,  and  now  last  past,  at 
half  past  ten  of  the  clock  in  the  forenoon ;  and  pursuant  to 
such  last-mentioned  adjournment,  his  lordship  again  opened 
the  wardmote  at  half-past  ten  of  the  clock  in  the  forenoon 
of  the  same  6th  day  of  November,  and  declared  the  num- 
bers to  be, — 

For  Henry  Winchester,  Esq 30 

For  Edward  Archer  Wilde,  Esq.  .  .  27 

For  Thomas  Crook,  Esq 3 

and  thereupon  declared  the  choice  had  fallen  on  the  said 
Henry  Winchester,  Esq.,  and  declared  him  duly  elected 
alderman  of  the  said  ward.  The  said  poll  books  were,  by 
the  consent  of  the  candidates,  sealed  up  by  his  lordship, 
and  kept  in  his  possession  during  the  said  several  adjourn- 
ments ;  and  upon  the  aforesaid  declaration  being  made,  the 
said  Edward  Archer  TVt7(/e  demanded  a  scrutiny,  and  upon 
the  said  demand  being  made,  the  said  Henry  Winchester 
also  demanded  a  scrutiny,  which  were  severally  granted  by 
his  lordship,  and  the  said  wardmote  was  adjourned,  arrd  the 
electors  ordered  to  attend  on  afresh  summons;  and  on  Friday 
the  10th  day  of  November  now  last  past,  a  copy  of  the  poll 
was  delivered  to  each  of  them,  the  said  Henry  Winchester 
and  Edward  Archer  Wilde,  pursuant  to  the  statute."  The 
return  then  stated  all  the  proceedings  on  the  scrutiny,  upon 
which  nothing  turned,  and  concluded  by  stating,  that  "  the 
lord  mayor,  as  and  in  the  place  of  election,  openly  and  pub- 
licly declared  that  the  said   Henry  Winchester,  Esq.  was 
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18S9.        duly  elected  alderman  of  the  said  ward,  in  the  room  of  the 
rjn    jr   ,       Said  CHristopher  Magnay,  Esq.,  deceased ;  and  the  number 
V.  of  legal  votes  appearing  to  him  upon   such  scrutiny  for 

London.     '^^^^  candidate,  was  as  follows,  that  is  to  say, — 

For  Henry  Winchester,  Esq 26 

For  Edward  Archer  Wilde,  Esq.  .  .  23 

For  Thomas  Crook,  Esq 3 

And  the  said  wardmote  was  then  by  order  of  his  lordship 
dissolved.  All  which  I  humbly  certify  to  this  honourable 
Court,  this  19th  day  of  December,  1826. 

(Signed)  G.  T.  R.  Reynal, 

Attorney  in  waiting." 
Upon  the  above  return  being  made  to  the  court  of  al- 
dermen^ the  proceedings  set  forth  in  the  return  to  the  man- 
damus were  had. 

The  acts  of  common  council  of  the  city  of  London,  of 
6th  December,  1712,  15th  April,  1714,  and  17th  April, 
1812,  were  proved  (a). 

The  questions  for  the  consideration  of  the  Court  are, 
first,  whether  the  decision  of  the  court  of  aldermen,  as  set 
forth  in  the  return  to  the  mandamus,  was  conclusive ;  and 
if  not,  then,  secondly,  whether,  upon  the  facts  stated,  Mr. 
Winchester  was  duly  elected. 

£.  //.  Alderson  for  the  crown.  First,  Mr.  Winchester 
was  duly  elected  according  to  the  provisions  of  the  statute 
11  Geo.  1,  c.  18;  and  secondly,  there  is  nothing  in  the  re- 
turn to  prevent  his  admisson:  therefore,  a  peremptory 
mandamus  ought  to  go. 

First,  assuming  for  the  purposes  of  the  present  argument 
that  Mr.  Winchester  had  the  majority  of  legal  votes,  he  was 

(a)  The  act  of  Ctli  December,  dates  was  duly  elected ;  and  chat 

17 1«,  provides  that  the  wardmote  of  17th  April,  1812,  provides,  that 

court  shall  be  adjourned  from  time  the  lord  ma^or  shall,  within  eight 

to  time,  and  kept  on  foot  for  that  days  after  a  vacancy  in  the  office 

purpose   until  it    shall    bo    there  of  alderman,  summon  a  wardmote 

openly  declared,  after  a  scrutiny,  to  elect  another. 
if  demanded,  which  of  the  candi- 
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dulj  elected.     The  statute  applies   generally  to  all  elec-*        1829. 

tions  within  the  city  of  London,  as  well  those  of  members      ^^^v^^ 

of  parliament,  as  those  of  city  officers.      It  provides,  by  the  9. 

first  section,  that  at  all  elections  of  aldermen,  &c.,  the  pre-     Mayor  of 
...  '        »         r  London* 

sidmg  officer  shall,  m  case  a  poll  be  demanded,  appoint  a 
convenient  number  of  clerks  to  take  the  same,  which  clerks 
shall  take  the  said  poll.  But  it  does  not  provide  that  the 
same  number  of  clerks  originally  appointed  shall  be  con* 
tinued  throughout  the  election ;  and  it  would  be  both  a  nar- 
row and  inconvenient  construction  of  the  act  to  give  it  such 
an  effect.  The  first  objection,  then,  which  will  be  taken, 
arising  out  of  the  circumstance  of  two  of  the  clerks  having 
been  discontinued  after  the  first  day's  poll,  is  answered. 
The  same  objection  was  once  raised  against  the  same  mode 
of  proceeding  by  a  sheriff  at  an  election  of  members  of 
parliament,  but  was  voted  to  be  frivolous  and  vexatious. 
London  case  (a).  It  will,  however,  no  doubt  be  contended 
that  the  poll  book  kept  by  liichardson,  who  was  continued 
as  poll  clerk  during  the  whole  election,  could  not  contain 
the  names  of  all  the  voters.  But  in  point  of  fact  it  did  con- 
tain them  all.  The  three  votes  polled  on  the  first  day  were 
act  originally  entered  in  it ;  but  they  were  afterwards  co- 
pied into  it  from  the  books  of  the  other  poll  clerks,  and 
that  copy  was  authenticated  by  the  presiding  officer;  and 
all  the  three  books  were  produced  at  the  trial.  The  second 
objection  that  will  be  taken  is,  that  the  presiding  officer 
was  changed  in  the  course  of  the  election.  In  this  there  is 
no  weight.  The  presiding  officer  is  the  lord  mayor  for  the 
time  being,  and  he  presides,  not  in  his  individual,  but  in 
his  corporate  character.  All  the  proceedings  at  this  elec- 
tion were  had  before  the  lord  mayor  for  the  time  being,  and 
therefore  they  were  valid.  There  have  been  instances  of 
elections  of  members  of  parliament,  where  the  sheriff  has 
died,  or  there  has  been  a  change  of  sheriff,  during  the  elec- 
tion, and  in  which  an  objection  similar  to  this  has  been 

(a)  2  Peckw.  268. 
VOL.  IV.  R 
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1829.        held  unavailing.     Dorchester  case  (a).     It  wQuld,  indeed, 

.^^^^^'^^^      be  extremely  inconvenient  in  the  city  of  London  if  this 
The  Kino  "'  ,  ^       ,        .      •  /• 

v.  were  not  so ;  because,  as  a  precept  for  the  election  of  an 

Mayor  of     alderman  must  issue  within  eisht  days  after  the  office  be- 
Lmidon.  . 

comes  vacant  (b),  which  must  always  be  a  day  uncertain, 

and  as  the  lord  mayor  goes  out  of  office  on  a  day  certain, 
nothing  could  be  more  likely  to  occujr  than  that  a  lord  mayor 
should  be  obliged  to  commence  an  election  without  the 
possibility  of  completing  it.  The  third  objection  will  be 
to  the  mode  of  adjourning  the  wardmote,  it  having  been 
adjourned  to  meet  again  on  a  fresh  summons,  instead  of 
being  adjourned  to  a  day  certain.  But  there  is  nothing 
irregular  in  this  mode  of  adjournment.  An  adjournment 
to  a  day  certain  was  in  this  case  impracticable,  because  it 
could  not  then  be  known  when  the  candidates  would  be 
prepared  to  proceed  in  the  scrutiny.  They  are  allowed  an 
interval  for  delivering  in  their  lists  of  disputed  votes,  and 
the  time  for  proceeding  in  the  scrutiny  is  to  be  calculated 
from  the  time  of  these  lists  being  delivered ;  so  that  the 
presiding  officer,  not  knowing  when  the  lists  would  be  de- 
livered in,  could  not  fix  the  day  for  re-assembling  the  ward- 
mote.  It  has  been  held,  with  respect  to  jury  process,  a 
case  very  similar  in  principle,  that  a  venire  facias  made  re- 
turnable at  a  day  certain  is  bad.  Rex  v.  Nurse  (c).  It  will, 
however,  be  contended  that  this  was  in  effect  a  dissolution, 
and  not  an  adjournment  of  the  wardmote ;  but  assuming 
that  argument  to  be  correct,  the  circumstance  is  wholly  im- 
material, because  it  is  not  necessary  that  a  scrutiny  should 
be  held  at  a  wardmote  at  all  (d).    But  supposing  all  these 

(a)  10  Pari.  Journ.  SCO ;  Hey-  were  in  fact  held.    It  is  of  course 

wood,  14.  otherwise  in  civil  causes  pending  in 

(6)  Ante,  48,  (a).  the  courts  at  Westminster,  in  which 

(c)  1  Sid.  348,  where  a  judg-  the  venire  facias  is  returnable  in 

ment  at  the  assizes  was  reversed  on  bank  on  a  general  or  particular 

this  ground,  (amongst  others)  that  return  day. 

the  venire  facias  ought  to   have  (d)  See  s.  4  of  the  statute  11 

been  made  returnable  ad  proximas  Geo.  1,  c.  18,  which  regulates  the 

assisas  generally,  and  not  on  the  scrutiny,  but  makes  no  mention  of 

particular  day  on  which  the  assizes  the  place  where  it  is  to  be  held. 
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objections  to  be  well  founded,  they  involve  at  most  mere  i829. 
irregularities,  which  are  not  sufficient  to  make  the  election 
roid,  because  this  act  of  parliament,  like  many  others,  is 
in  these  particulars  directory  only.  Rex  v.  Pole  (a),  Rex  v.  Mayo^of 
Sparrow  (A),  Leicestershire  case  (c),  and  Dublin  case  there 
cited.  As  these  are  matters  over  which  the  candidate  can 
eiercise  no  control,  it  would  be  unjust  indeed"  that  he 
should  be  prejudiced  by  them.  ''  Acts  of  Parliament  are 
to  be  so  construed  as  that  no  man  that  is  innocent,  or  free 
from  injury  or  wrong,  be  by  a  literal  construction  punished 
or  endamaged"  (J).  This  is  the  ancient  rule  of  construction 
lud  down  by  Lord  Coke,  and  adopted  by  Abbott,  C.  J.,  in 
the  Margate  Pier  Company  v,  Hannam  (e),  and  is,  if  ap- 
plied to  the  present  case,  a  complete  answer  to  all  these 
objections  (f). 

Secondly,  there  is  nothing  in  the  return  to  the  mandamus 
to  prevent  the  admission  of  Mr.  Winchester.  The  Court 
of  lord  mayor  and  aldermen  have  indeed  decided  that  he 
was  not  duly  elected ;  but  the  question  is,  whether  their 
decision  is  conclusive.  They  set  out  in  their  return  a 
custom,  which  it  is  admitted  must  be  considered  as  if 
found  in  an  act  of  parliament,  and  by  which  they  claim  "  to 
have  the  cognizance,  jurisdiction,  and  authority  of  examin- 
ing, hearing,  determining  and  adjudging  of  and  concerning 
the  election  and  return  of  every  person  elected  into  any 
place  or  office  within  the  said  city,  at  any  such  wardmote 
court  holden  as  aforesaid."  But  they  do  not  claim  an  ex- 
clusive jurisdiction;  there  are  no  words  in  the  return  nega- 
tiving or  excluding  the  jurisdiction  of  this  Court :  in  the 
case  of  Browne  y.  Renouard{g),  which  was  a  claim  of  cog- 
nizance by  the  University  of  Cambridge,  there  were  such 
words  set  out.  It  is  a  general  rule  that  the  jurisdiction  of 
this  Court  cannot  be  excluded   but  by   express   words. 

(a)  Selw.  N.P.  7th  ed.  1071,  n.  (c)  3  B.  &  A.  Z66. 

(6)  2  Stm.  1 123.  (/)  And  see  2  Inst.  23,  25 ;.  3 

(e)  1620.     1  Peckw.45.  Inst.  136. 

Id)  Co.  Litt.  360  a.  (g)  12  East,  12. 
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1829.        Foster* s  case  (a),  Hex  v.  Moreley  (i),  and  Rex  v.  Shepherd{c). 
Almost  every  corporation  possesses  a  power  of  amotion 
V.  over  its  own  members^  and  yet  this  Court  has  jm'isdictioD 

Mayor  of  ^^  inquire  whether  that  power  has  been  duly  exercised,  and 
where  it  has  not,  to  issue  a  mandamus  to  restore.  Rex  v. 
Mayo?'  of  Leeds  (d).  Rex  v.  Axbridge  (e),  Rex  v.  Mayor  of 
London  (f).  If  this  is  a  good  return,  and  the  court  of  lord 
mayor  and  aldermen  possesses  the  exclusive  right  of  decid- 
ing upon  the  validity  of  this  election,  their  decision  io 
favour  of  an  election  would  bean  answer  to  a  quo  warranto 
information,  even  though  it  appeared  that  all  the  provisions 
of  the  statute  relative  to  the  election  had  been  violated. 
It  follows  that  the  right  claimed  by  this  return  is  incon* 
sistent  with  the  statute,  and  was  extinguished  by  it»  even 
if  it  existed  before. 

But,  lastly,  the  return  is  bad,  and  therefore  a  peremptory 
mandamus  must  issue.  The  return  is  inconsistent  with 
itself.  It  first  shews  that  Mr.  Winchester  was  elected,  then 
states  that  he  was  rejected  by  the  lord  mayor  and  aldermen, 
and  lastly  avers  that  he  was  not  elected.  The  case  of 
Regina  v.  Mayor  of  Norwich  (g)  is  an  express  authority  to 
shew  that  such  a  return  is  bad.  There  the  question  was 
respecting  the  election  of  one  of  the  aldermen  of  Norwich, 
who  must,  by  the  terms  of  their  charter,  be  elected  in  the 
same  manner  as  the  aldermen  of  London.  A  mandamus 
having  issued  to  admit  one  Dunch  an  alderman ;  the  corpo- 
ration returned  that  he  had  been  elected  by  the  ward,  but 
rejected  by  the  mayor  and  aldermen,  setting  out  the  grounds 
of  such  rejection,  and  concluded  by  stating, ''  quod  non  fuit 
electus.  (A)"  That  return  was  held  bad,  and  a  peremptory 
mandamus  was  granted. 

(a)  5  Co.  Rep.  59.  (d)  Stra.  640. 

(6)  2  Burr.  1041.  (e)  2  Cowp.  528. 

(c)  3  B.  &  A.  414.     And  see  (/)  2  T.  R.  177. 

other  authorities  upon  this  point  (g)  2  Lord  Raym.  1244. 

collected  in  4  Bla.  Com.  18th  ed.  (/<)  TUx  v.   P.  Wiitiam,  ante^ 

266,  n.  (11),  320,  n.  (7).  vol.  iii.  405. 
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Parke,  contr^.     The  return  may  be  multifarious,  but  it 
is  not  therefore  bad,  because  it  is  not  inconsistent  or  con-     rj^^^  kTko 
tradictory.     It  first  sets  out  certain  acts  done  towards  an  v. 

election;  it  then  states  that  the  Court  of  lord  mayor  and  London. 
aldermen  decided  that  those  acts  did  not  constitute  a  valid 
election  of  Mr.  Winchester:  and  it  concludes  by  alleging 
that  he  was  not  duly  elected.  These  are  independent  but 
not  inconsistent  statements ;  and  in  Rex  v.  The  Mayor  of 
Cambridge  (a),  where  the  return  consisted  of  several  inde- 
pendent matters,  not  inconsistent  with  each  other,  but  part 
of  them  good  in  law  and  part  bad,  this  Court  held  that  they 
might  quash  the  return  as  to  such  part  only  as  was  bad, 

•C. 

and  put  the  prosecutor  to  plead  to  or  traverse  the  rest. 
The  present  is  a  very  different  case  from  that  of  Uegina  v. 
The  Mayor  of  Norwich  (6).  There  the  return  stated,  first, 
that  Dunch  was  elected,  and  afterwards  that  he  was  not; 
statements  which  it  was  impossible  to  reconcile:  and  there- 
fore the  return  was  quashed.  Here  the  return  is  good  in 
form,  and  as  the  concluding  part  of  it  only  is  traversed,  the 
rest  must  be  taken  as  admitted.  If  so,  the  custom  must 
be  taken  to  exist  as  alleged,  namely,  that  the  court  of  lord 
mayor  and  aldermen  '^  have  the  cognizance,  jurisdiction 
and  authority  of  examining,  hearing,  determining  and  ad- 
judging of  and  concerning  the  election  and  return  of  every 
person  elected  into  any  place  or  office  within  the  said  city, 
at  any  such  wardmote  court  holden  as  aforesaid.''  The 
argument  then  is,  not,  as  is  assumed  on  the  other  side^ 
that  the  jurisdiction  of  this  Court  can  be  excluded,  but 
that  this  Court  has  no  jurisdiction.  In  the  instances  of 
inferior  Courts,  where  various  causes,  civil  and  criminal, 
may  be  tried,  this  Court  undoubtedly  has  a  common  law 
jurisdiction,  which  cannot  be  taken  away  but  by  the  express 
provisions  of  a  statute ;  but  their  jurisdiction  over  corpo- 
rations stands  on  a  very  different  footing.  They  may 
compel  corporations  to  do  their  duty,  but  they  cannot 
dictate  to  them  the  mode  of  doing  it.  Thus,  where  a  party 
(a)  2  T.  R.  456.  (*)  2  Lord  Raym.  1344, 
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has  an  inchoate  right  to  be  admitted  a  member  of  a  corpo- 
ration>  this  Court  will  enforce  his  admission  by  mandamus; 
because  the  corporation  have  no  judicial  authori^  to  adju- 
dicate upon  his  right  (a):  but  where  a  corporation  has  an 
option^  where  they  are  empowered  to  admit  members  or 
not,  at  their  discretion,  the  admission  of  a  party  cannot  be 
enforced  by  mandamus.  Rex  v.  Eye  (i).  The  cases  of 
amotion  turn  upon  the  same  principle.  At  common  law 
a  member  of  a  corporate  body  cannot  be  amoved,  until  he 
has  been  convicted  of  an  offence,  Bagg^a  case  (c) ;  all  fur- 
ther power  of  amotion  must  be  vested  in  the  corporation 
by  their  charter.  If  the  charter  give  a  power  of  amotion 
for  reasonable  cause,  this  Courl'will  inquire  into  the  cause; 
but  if  it  give  a  power  of  amotion  for  such  cause  as  the 
corporation  think  reasonable,  this  Court  will  not  interfere  (d). 
So  in  this  case  the  court  of  lord  mayor  and  aldermen  had 
jurisdiction  to  decide  upon  the  election,  and  if  they  had 
decided  that  Mr.  Winchester  was  duly  elected,  that  would 
have  been  an  answer  to  a  quo  warranto  information  filed 
against  him,  or  to  a  mandamus  to  them  to  amove  hrm. 
By  virtue  of  the  custom  they  stand  in  the  situation  and  fill 
the  character  of  a  visitor,  into  the  validity  or  invalidity  of 
whose  decision  this  Court  cannot  inquire.  Philips  v.  Bury{e), 
where  Lord  Holt,  C.  J.,  said,  that  a  visitor,  in  a  return  to  a 


(fl)  "An  inchoate  right  to  be- 
come a  member  of  a  corporation 
may  be  acquired  by  several  well- 
known  means,  as  by  birth,  servi- 
tude, or  marriage ;  and  where  such 
a  right  has  been  so  acquired,  this 
Court  will  interfere  to  see  it  per^ 
fected."  Per  Abbotty  C.  J.,  in  Rex 
V.  West  Looe,  5  D.  &  R.  598;  S.C. 
3  B.  &  C.  677. 

(b)  4B.&A.  271;  2D.  &R. 
172;  IB.  &C.  85. 

(c)  11  Co.  Rep.  94. 

{d)  Where  a  charter  of  a  corpo- 
ration declared  that "  it  should  be 
lawful  for  the  mayor  and  capital 


burgesses  to  amove  any  of  their 
body  for  non-residence  within  the 
borough;"  it  was  held,  that  this 
gave  them  a  discretionary  and  not 
a  compulsory  power  of  amotion : 
and  the  Court  refused  a  mandamus 
to  them  to  assemble  and  consider 
of  the  propriety  of  amoving  certain 
non-resident  members.  Rex  ▼. 
West  Looe,  5  D.  &  R.  414.  And 
see  Rex  v.  Porttmouihf  4  D.  &  R. 
7G7;  3  B.&C.  152;  Rex  v.  Tot- 
nessy  5  D.  &  R.  481;  and  the  au- 
thorities there  collected. 

(e)2T.  R.S51.    AndseeJRer 
v.  Bithop  of  Ely,  2  T.  R.  290, 345. 
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Bnndamu8f  need  only  saj  that  he  had  decided.     The  juris- 
^iefion  of  a  visitor  might  well  be  given  by  charter  to  one     jT  ^7^- 
Ihiiich  of  this  corporation ;  the  custom^  the  existence  of  v. 

k^lriucb  18  admitted^  must  be  presumed  to  have  originated  in      Lokdok. 
t^  charter:  and  all  lawful  customs  of  the  city  of  London 
i-^#ere  confirmed  by  statute  2  &  3  W.  i)'  M,  sess.   1,  c.  8. 
fight  now  claimed  was  recognised  in  this  Court  in  the 
of  R^ina  v.  Heathcote  {a),  where  it  is  said,  "  It  is 
that  the  court  of  aldermen  have  quashed  returns  in 
liar  for  want  of  qualification.     They  are  to  chuse 
oat  of  the  four,  and  have  the  final  determination.'' 
same  is  also  mentioned  in  Siowe^s  Survey  of  London, 
ili*58.     If  then  such  a  jurisdiction,  founded  in  custom,  be 
kitarfii],  the  only  question   is,  whether  it  has  been  taken 
by  the  statute  11  Geo,  \,  c.  18.     Now  that  statute 
ilfttJes  only  a  small  part  of  the  proceedings  at  city  elec* 
It  commences  with  providing  for  the  appointment 
i^'lf'^^pon  clerks,  and  regulates  the  proceedings  from  thence 
tv    Anrn  tc  the  declaration  of  the  election  after  the  scrutiny; 
tttt  it  makes  no  mention  of  the  return  to  the  lord  mayor 
iU  aldermen,  or  of  any  subsequent  proceedings.     Now 
'fte  custom  authorising  the  return  and  the  subsequent  pro- 
tedfaigs  having  been  confirmed  by  a  former  act  of  parlia- 
Wkn^t,  -cannot  be  taken  away  by  one  of  later  date,  except 
bj  express  words  therein  contained,  and  the  11  Geo,  I, 
^^ISj  contains  no  such  words;  and  the  necessity  of  making 
,A  Ihe  fiBtum,   though  not  mentioned  in  that  statute,    was 
«    tecogmBed  in  the  case  of  Rex  v.  Harie  (b),  15  Geo.  3.     The 
.iicts  of  that  case,  as  they  appear  from  the  record,  were 
fteae: — ^During  the  mayoralty  of  Bull  a  vacancy  occurred, 
iad'Barte  and  Neate  were  candidates.    Harte  had  a  majo- 
rity upon  the  poll,  and  VIeate  demanded  a  scrutiny.     The 
Court  was  adjourned,  to  meet  again  on  a  fresh  summons. 
At  the  adjourned  meeting  Harte  refused  to  attend,  and 

(a)  Fortescue,  304.  was  in  Court,  by  the  defendant's 

ih)  Not  reported.     The  facts      counsel. 
:'j  Stated  fiom  the  record,  which 
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1829.        votes  were  struck  off  so  as  to  give  a  majority  to  Neaie. 
J^j^*""^*^^       Harte  was  admitted  under  a  mandamus,  and  Neate  filed  a 
X),  quo  warranto  information  against  him.     Harte  pleaded  his 

T^I^!i,?^  election,  but  the  plea  made  no  mention  of  the  scrutiny,  or 
of  the  return  to  the  lord  mayor  and  aldermen.  The  repli- 
cation stated  the  scrutiny,  and  the  bye-law  of  13  Ann. 
requiring  a  return  of  one  person  for  alderman  to  that  court. 
To  this  there  was  a  demurrer ;  and  judgment  was  given  in 
favour  of  Neate,  the  relator.  Therefore  the  Court  must 
have  been  of  opinion  that  such  a  return  was  still  necessary, 
notwithstanding  the  statute  1 1  Geo,  1,  c.  18. 

The  other  points  in  the  case  are  of  comparatively  small 
importance,  and  are  less  relied  upon,  but  still  it  is  neces- 
sary to  notice  them,  because  if  the  regular  course  of  pro- 
ceeding has  been  in  any  material  degree  departed  from, 
Mr.  Winchester  has  not  been  duly  elected.  The  objections 
to  the  course  of  proceeding  actually  pursued  are  three: — 
The  first  is,  that  the  wardmote  court  was  improperly  ad- 
journed ;  that  it  was  in  fact  dissolved  during  the  election. 
The  wardmote  is  an  ancient  court,  and  analogous  to  the 
hundred  court,  or  court-leet;  7  H,  6,  36 (a);  4  Inst.  249; 
Fort.  288.  The  lord  mayor's  precept  invested  that  court 
with  a  special  authority  to  proceed  to  the  election,  and  that 
being  the  case,  it  was  necessary  that  the  election,  in  order 
to  be  valid,  should  be  begun  and  completed  at  the  same 
court.  The  court,  therefore,  ought  to  have  been  adjourned 
to  a  day  certain,  which  is  expressly  provided  for  by  the 
bye-law  of  1712.  It  is  a  general  principle  common  to  all 
courts,  that  if  they  are  dissolved,  instead  of  being  adjourned, 
while  proceedings  are  pending,  those  proceedings  become 
unavailing;  4  Inst.  27;  Bro.  Abr.  tit.  Commission  et 
Commissioners,  pi.  12;  1  Edw.  6,  c.  7,  s.  6;  Rex  v.  Pol-^ 
stead  {b):  and  the  same  principle  applies  also  to  elections 
of  members  of  parliament.  Southwark  case  (c).  It  is  im- 
portant to  consider  the  various  successive  steps  that  are  to 
be  taken  in  an  election,  namely,  the  nomination,  the  shew 

(a)  P.  7  H.  6,  fo.  36,  pi.  42.  (c)  17  Pari.  Joura.  78. 

(6)  9  Sua.  1363. 
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of  hands,  the  poll«  and  the  scrutiny.  All  these  must  be 
taken  at  the  same  court,  for  the  precept  directs  that  the 
election  shall  be  made  at  the  wardmote  court,  and  the 
election  is  not  complete  until  the  result  of  the  scrutiny, 
where  a  scrutiny  is  demanded,  is  ascertained.  If  the  court 
be  dissolved  before  the  election  is  complete,  the  presiding 
officer  at  the  next  court,  even  if  he  be  the  same  person, 
cannot  take  notice  of  the  proceedings  at  the  former  court. 
It  has  been  said  that  the  court  was  only  adjourned,  and  not 
dissolved ;  but  there  is  no  definition  of  the  word  adjourn-- 
meat  which  at  all  supports  that  argument.  Coxoell  defines  it 
to  be  ''  diei  dictio,  assignment  of  a  day  (a),  or  putting  off  to 
another  day  and  place.''  Spelman  defines  it,  **  diem  alium 
dicere."  In  Terme$  de  la  Ley  it  is  said,  **  adjournment  is 
when  a  court  is  dissolved  and  determined  for  the  present, 
and  assigned  to  be  kept  again  at  another  place  or  time"  (i). 
Moreover,  the  case  itself  is  decisive  of  this  point ;  because 
it  finds  that  the  form  adopted  was  that  which  is  used  when 
the  business,  for  which  the  court  has  been  called,  is  termi- 
nated; in  other  words,  when  the  court  is  dissolved.  The 
second  objection  is,  that  the  presiding  officer  was  changed 
during  the  election.  All  acts  at  the  common  law  must  be 
commenced  and  perfected  by  the  same  officer,  although  Ite 
may  have  ceased  to  be  in  office ;  Clerk  v.  Withers  (6) ;  a 
rule  which  it  seems  very  reasonable  to  extend  to  a  case 
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(a)  The  original  French  word 
**  adjonmement,''  signifies  the  ap- 
pointment of  a  future  day  gene- 
rally, without  reference  to  post- 
ponement; and  being  commonly 
used  to  denote  a  judicial  order  for 
the  appearance  of  a  party  in  Court, 
it  may  be  considered  as  equivalent 
to  a  summons.  lEt  Vide  Terrilre, 
Diet,  de  Droit f  in  verbo. 

(6)  In  Jacob's  Law  Dictionary, 
(2d  ed.  by  TomUns,)  adjournment  is 
defined  to  be  **  a  putting  off  until 
another  time  or  place,  as  adjourn- 
ment in  eyre  is  an  appointment  of 


a  day  when  the  justices  in  eyre  will 
sit  again/'  Dv,  Johnson  defines  the 
verb  to  adjourn  thus: — <'  to  put  off 
to  another  day,  naming  the  time; 
a  term  used  in  juridical  proceed- 
ings; aSy  of  parliaments,  and  courts 
of  justice."  Adjournment  he  de- 
fines as  '<  an  assignment  of  a  day, 
or  a  putting  off  till  another  day;" 
and  he  cites  as  an  authority, '' ad- 
journment in  eyre,  an  appointment 
of  a  day,  when  the  justices  in  eyre 
mean  to  sit  again.     Coufell,*' 

(b)  1  Salk.S32;  3  Lord  Rayro. 
1072. 
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18S9.        like  the  present.    The  new  lord  mayor  can  have  no  judicial 

notice  of  the  proceedings  had  prior  to  his  conoing  into 

office*     How  then  can  he  make  a  true  return  of  them  i 

Mayor  of     Yet  he  is  bound  to  do  so,  at  the  peril  of  an  action.     To 
London.  ,       ,  ,        .  '^  .  ^ 

place  him  in  a  situation  of  such  difficulty  would  be  ex- 
tremely unjust.  The  last  objection  is,  that  no  poll  book 
such  as  the  statute  requires  was  kept  of  the  first  day*s  poll. 
Richardson,  who  kept  the  only  poll  book  after  the  first  day, 
took  no  votes  on  that  day ;  his  book  merely  contained  copies 
of  votes  taken  by  others  on  that  day,  and  he  was  not  sworn 
to  take  true  copies  from  others,  but  to  take  the  poll  himself 
truly.  As  regards  the  first  day's  poll,  therefore,  he  was  not 
sworn  at  all,  and  was  not  in  any  respect  such  a  poll  clerk 
as  the  act  requires. 

Alderson,  in  reply.  The  argument  pressed  on  the  other 
side  upon  the  main  point,  namely,  the  jurisdiction  of  the 
court  of  lord  mayor  and  aldermen,  proceeds  entirely  upon 
the  assumption  that  they  must  be  regarded  as  quasi  visitors, 
for  which  Phillips  v.  Berry  (a)  has  been  cited  as  an  autho- 
rity. But  the  distinction  there  taken  by  Lord  Holt  between 
corporations  for  public  and  those  for  private  purposes, 
ai^plies  to  the  present  case,  and  shews  that  the  jurisdiction 
here  is  not  of  a  visitatorial  nature.  He  says,  **  Those  (cor- 
porations) that  are  for  the  public  government  of  the  town, 
city,  mystery,  or  the  like,  being  for  public  advantage,  are  to 
be  governed  according  to  the  law  of  the  land.  But  private 
and  particular  corporations  for  charity,  founded  and  en- 
dowed by  private  persons,  are  subject  to  the  private  govern- 
ment of  those  who  erect  them."  As  to  the  supposition  that 
the  wardmote  court  was  dissolved,  the  case  cited  of  Rex  v. 
Harte  is  an  authority  the  other  way,  for  there  the  adjourn- 
ment was  to  re-assemble  on  a  fresh  summons,  which  was 
not  considered  as  a  dissolution. 

The  case  was  argued  in  the  course  of  last  Trinity  term, 
when  the  Court  took  time  for  consideration.  Judgment 
was  now  delivered  by 

(a)  2  T.  R.  351. 


lilLART  TEaU,  IX  AND  X  CEO.  IT. 
i  TBNtEBDEN,  C.  J. — It  was  contended  upon  the 
Hit  of  this  case,  which  comprised  both  the  return 
facts  found  at  the  trial,  that  the  return  was 
titeut,  and  if  we  were  of  that  opinion  the  return 
kto  be  quashed.  But  we  are  not  of  that  opinion,  for 
g  no  incousiatency  in  alleging  that  a  person  has  not 
Hiluly  elected,  and  that  a  tribunal  authorised  to  decide 
I  his  election  has  declared  his  election  void.  Those 
I  distinct  allegations,  but  they  are  perfectly  consistent 
ketch  other.  We  come  then  to  consider  the  questions 
icifically  stated  at  the  conclusion  of  the  case. 

I  tlie  decision  of  the  court  of  lord  mayor  and 
men  conclusive  i  because  if  that  court  has  jurisdiction 
I  decide  finally,  and  the  jurisdiction  of  this  court  is  ex- 
j  the  other  question  does  not  arise, 
e  return  alleges  that  a  court  of  lord  mayor  and  alder- 
|lbas  been  from  time  immemorial  a  court  of  record*  and 
1  time  immemorial  had  the  cognizance,  jurisdiction 
Mthority  of  examining,  hearing,  determining  and  ad- 
^g  of  and  concerning  the  election  and  return  of  every 
I  elected  into  any  office  within  the  city  at  any  court 
.  gf  wardmote,  (and  the  election  in  question  was  at  a  court  of 
,  mrdmote,)  whenever  the  merits  of  any  such  election  or 
ntum  have  been  brought  into  quesbon  by  the  petition 
of  any  person  interested  therein;  'and  that  this  election  was 
K)  brought  into  question,  and  adjudged  to  be  void.  The 
teiurn  does  not  allege  that  the  court  of  lord  mayor  and 
aldermen  has  the  tole  and  exclusive  cognizance,  but  only 
that  it  has  tha  cogmzance.  Now  in  a  claim  of  cognizance 
of  a  suit  it  is  always  alleged,  in  some  words  or  other,  that 
the  court  clnimiog  the  cognizance  has  the  sole  and  exclusive 
jurisdiction,  and  that  the  authority  of  other  courts  is  ex- 
cluded; and  when  there  ia  no  allegation  to  that  effect,  the 
dnn  u  always  disallowed.  The  claim  in  Browne  v. 
Mmamardia),  the  Cambridge  case,  contained  an  allegation 
to  that  effecL  The  claim  made  by  this  return  is  not,  indeed, 
«iririlv  speakbg,  a  claim  of  cognizance  of  a  suit,  but  it  i* 
(«)  13  East,  )9. 


London. 
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1829.         perfectly  analogous  to  it,  and  must  be  governed  and  deter- 
^'^^>^^'^      mined  by  the  same  principle  of  law.    That  principle  is, 
jf.  that  the  jurisdiction  of  the  king's  superior  Courts,  over 

^^3^^«  '  matters  originally  cognizable  by  them,  cannot  be  taken  away 
but  by  express  words,  or,  perhaps,  by  a  necessary  implica* 
tion  arising  from  the  use  of  words  absolutely  inconsistent 
with  the  exercise  of  a  jurisdiction  by  the  superior  Courts, 
and  to  which  effect  cannot  be  given  but  by  the  exclusion  of 
such  a  jurisdiction.  Let  us,  therefore,  see,  whether  the 
authority  claimed  by  this  return,  assuming  it  not  only  to 
have  existed,  as  alleged,  from  time  immemorial,  but  con- 
sidering also  that,  being  in  the  case  of  the  city  of  London, 
this  ancient  usage  must  be  regarded  as  having  received  the 
confirmation  of  the  legislature,  is  inconsistent  with  the  juris- 
diction of  the  Court  of  King's  Bench,  or  whether  both  may 
not  exist  together,  the  authority  of  the  city  court  being  sub- 
ordinate to  and  subject  to  the  revision  and  control  of  this 
Court. 

Corporations  in  general  have  power  to  amove  the  mem- 
bers of  the  select  body  for  sufficient  cause.  Might  it  not 
be  alleged,  in  the  very  words  of  this  retuni,  that  this  cor- 
poration has  the  cognizance,  jurisdiction  and  authority  of 
examining,  hearing,  determining  and  adjudging  of  and  con- 
cerning the  amotion  of  a  member,  upon  complaint  made  of 
misbehaviour  by  some  otner  member  or  person  interested 
in  the  welfare  of  the  corporation  and  the  conduct  of  the 
members  of  the  select  body?  Yet,  certainly,  no  lawyer 
would  contend  that  such  a  return  would  be  a  sufficient 
answer  to  a  mandamus  to  restore.  But  higher  examples 
may  be  adduced.  The  Court  of  Common  Pleas  has  the 
cognizance,  jurisdiction  and  authority  of  examining,  hearing,' 
determining  and  adjudging  of  and  concerning  pleas  of  land; 
and,  in  the  first  instance,  that  Court  alone  has  generally  that 
cognizance,  &c.  So  this  Court  has  the  like  cognizance,  Scc.^ 
as  to  pleas  of  the  crown.  Yet  the  decisions  of  both  these 
Courts  are  subject  to  the  revision  of  a  superior  Court  on  a 
writ  of  error;  so  that  the  mere  allegation  of  cognizance,  8cc., 
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by  no  means  imports  sole  and  exclusive  jurisdiction  and         i829. 

lutboritj  to  determine  and   adjudge  without  revision  or      ^^^v*^^ 
,  The  Kino 

control.  i;. 

Then,  if  the  allegation  in  this  return  is  not  so  worded  as     Mayor  of 

....  .  L-ONDON. 

necessarily  to  exclude  the  jurisdiction  of  this  Courts  is  there 
any  thing  in  the  substance  or  subject-matter  of  the  allega- 
don  that  warrants  such  an  effect  being  given  to  it  i  If  this 
return  of  the  jurisdiction  of  the  city  court  be  a  sufficient 
answer  to  a  mandamus  to  admit,  it  must  also  be  a  good  plea 
in  bar  to  an  information  in  the  nature  of  a  quo  warranto, 
and  even  to  a  quo  warranto  by  the  Attorney  General.  The 
consequence  would  be,  that  the  court  of  lord  mayor  and 
aldermen  would  possess  an  absolute  control  over  all  elec- 
tions at  wardmotes  to  city  offices,  and  might  declare  every 
election  void,  one  after  another,  until  an  individual  agree- 
able to  themselves  were  chosen.  Let  it  not  be  imagined 
that  I  insinuate  the  probability  of  any  such  thing  occurring 
in  modem  times;  I  merely  mention  the  possibility  as  an 
argument  against  giving  to  this  allegation  the  effect  to  which 
I  have  alluded.  The  common  law  feels  a  wholesome  jea* 
lousy  of  the  decisions  of  all  its  tribunals,  and  manifests  that 
jealousy  by  its  abundant  provision  for  successive  writs  of 
error,  until  the  case  arrives  at  the  highest  Court  and  supreme 
authority,  which  must  of  necessity  exist  somewhere  in  every 
country. 

It  may  be  asked,  of  what  use  is  the  jurisdiction  of  the 
court  of  lord  mayor  and  aldermen,  if  their  decision  be  not 
final?  I  will  not  answer  that  question  by  asking,  of  what 
use  is  the  jurisdiction  of  any  Court,  whose  decisions  are  not 
final?  I  answer  affirmatively,  it  is  of  great  use.  Their 
decisions  often  have  been,  and  I  trust  often  will  be,  acqui- 
esced in,  from  a  conviction  of  their  justice,  and  thereby 
great  delay,  expense  and  agitation  avoided ;  and  we  should 
deeply  lament  our  decision  upon  this  point,  (upon  which, 
however,  we  are  compelled  to  give  a  decision,)  if  it  should 
have  the  effect  of  preventing  the  exercise  of  what  we  con- 
sider a  highly  useful  and  salutary  power. 
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1839.  It  was  argued  in  support  of  the  i^turn  that  this  power  of 

J^J^^'^      the  court  of  lord  mayor  and  aldermen  was  in  the  nature 

'0.  of  a  visitatorial  power,  but  no  case  was  cited  as  shewing 

Mayor  of     ^y^^^  ^^^  branch  of  a  corporation  can  have  a  visitatorial 
London.  m        .  . 

power  over  another.    The  visitatorial  power  emanates  from 

the  founder.  In  royal  foundations  of  a  private  or  eleemo- 
synary character,  if  no  special  visitor  has  been  appointed', 
the  king  exercises  the  power  by  his  chancellor.  In  corpo- 
rations established  for  the  government  of  cities  and  towns, 
the  king  may  be  said  to  exercise  the  power  by  this  Court, 
his  Court  before  himself,  according  to  the  law  and  consti^ 
tution  of  the  realm.  All  ancient  customs  and  prescriptions 
must  be  considered  with  reference  to  the  rules  of  common 
law;  and  where  they  are  found  to  be  repugnant  to  those  rules, 
and  contrary  to  law  in  any  respect,  they  have  been  always 
adjudged  void.  Even  an  act  of  parliament  confirming, 
in  general  terms,  the  ancient  usages  and  customs  of  a  city, 
must,  I  apprehend,  be  construed  as  confirming  those  only 
which  betray  no  such  repugnance  or  contrariety.  Many 
matters  may  be  good  and  valid  by  custom  and  prescription, 
which  would  otherwise  be  invalid,  and  to  such  only  can  a 
general  confirmatory  statute  be  taken  to  apply. 

The  rule  which  I  have  mentioned,  as  to  the  jurisdictk>n 
of  the  king's  superior  Courts,  has  been  acted  upon  in  many 
cases.  Some  of  them  were  cited  in  argument.  It  is  un- 
necessary to  refer  to  them,  because  the  rule  is  well  known 
and  generally  recognized.  The  case  of  Regina  v.  Heath- 
cote  (a)  is  certainly  no  authority  in  support  of  this  return. 
It  does  not  appear  distinctly,  from  the  report  of  that  case, 
what  was  the  object  of  the  writ;  but  it  does  appear  that 
the  writ  vras  either  issued  or  applied  f6r  against  the  lord 
mayor  alone,  and  at  the  period  when  the  bye  law  requiring 
the  wardmote  to  name  four,  of  whom  the  lord  mayor  and 
aldermen  were  to  chuse  one,  was  in  force:  and  I  do  not 
find  any  expression  importing  that  this  Court  had  not  juris- 
diction or  authority  in  the  matter,  though  there  are  several 

(o)  Fortescae,  994. 
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regarding  the  expediency  and  the  effect  of  the  writ  then 

under  consideration.  rr,    ^ 

ine  iviNO 

Our  opinion  then  being  that  the  custom  stated  in  the  v* 

return  is  not  a  sufficient  answer  to  the  writ,  it  becomes  Lokdok. 
oeceasary  to  advert  to  the  several  objections  made  to  the 
election  under  which  Mr.  Winchester  claims  to  be  admitted. 
We  do  not  think  it  necessary  to  consider  the  operation  of. 
the  statute  11.  Geo.  I,  c.  18,  .upon  the  bye  laws  of  the  cor- 
poration,  (although,  undoubtedly,  where  they  are  incon- 
sistent with  each  other,  the  regulations  ordained  by  the 
statute  must  prevail,)  because,  whether  the  objections.be 
regarded  with  reference  to  the  one  or  the  other,  we  are  of 
opinion  that  they  are  not  snfficient  to  vitiate  the  election. 
They  are  all  upon  matters  of  form,  and  form  only.  It  is 
not  suggested  that  any  inconvenience  was  occasioned,  that 
the  interest  of  any  candidate  was  prejudiced,  or  that  there 
was  any  intention  to  favour  one  in  preference  of  another; 
all  that  was  done  seems,  confessedly,  to  have  been  done 
openly,  honestly  and  fairly.  In  determining  whether  an  act 
is  to  become  void,  it  is  important  to  consider  whether  any 
inconvenience  has  occurred  in  the  particular  instance  by  a 
departure  from  form,  or  whether  any  may  be  expected  to 
occur  in  future.  The  distinction  between  matters  directory 
and  obligatory  is  well  known  and  established.  An  act  may 
be  improper  in  the  actor,  it  may  even  subject  him  to  a 
penalty;  but  it  may,  nevertheless,  be  valid  for  the  sake  of 
others  who.  would  be  prejudiced  by  its  being  declared  void. 
That  point  was  so  determined  by  this  Court  in  the  case  of 
The  Margate  Pier  Company  v.  Hannam  (a). 

I  have  thought  it  right  to  premise  these  observations, 
though  they  are,  perhaps,  inapplicable  to  the  present  case, 
and  certainly  do  not  affect  the  second  objection  made  to 
this  election.  The  first  objection  was,  that  the  wardmote 
had  not  been  adjourned  from  time  to  time,  and  kept  on  foot 
as  required  by  the  bye  law  of  1712.  The  statute  is  silent 
upon  this  point.  The  supposed  dissolution  of  the  ward- 
Co)  S  6.  &  A.  266. 
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I8e9.        mote  in  fact  took  place  after  tbe  pbil  had  been  closed,  the 
J^J^*^^***^      numbers  declared,  and  the  scrutiny  demanded  and  allowed. 
V.  The  form  of  the  supposed  dissolution  was  a  proclamation 

Mayor  of  ^^^  ^j^^  suitors  might  depart  and  give  their  attendance  on 
a  fresh  summons.  It  appears  by  the  special  case,  that  this 
form  is  also  adopted  in  the  city  at  courts  of  wardmote  and 
common  hall,  where  the  business  for  which  such  courts 
have  been  called  is  terminated ;  and  that  the  form  adopted 
where  the  business  is  not  terminated,  is  an  adjournment  of 
the  court  to  some  stated  day,  in  which  case  no  new  sum* 
mons  or  precept  issues.  The  case  does  not  state  that  an 
absolute  and  formal  dissolution  never  takes  place;  and 
from  the  expression  used  at  the  close  of  the  return  made  by 
the  lord  mayor  and  aldermen,  namely,  "  that  the  wardmote 
was  then  by  order  of  the  lord  mayor  dissolved/*  it  may 
rather  be  inferred  that  an  absolute  and  formal  dissolution 
does  sometimes  take  place. 

A  proclamation,  which  was  the  form  used  on  the  occa- 
sion in  question,  would  be  in  effect  a  dissolution  of  the 
wardmote,  if  no  fresh  summons  issued ;  but  we  see  no  in- 
consistency or  impropriety  in  issuing  a  fresh  summons  and 
proceeding  with  such  business  as  remains  unaccomplished. 
In  this  case  no  objection  was  made  at  the  time  to  the  form 
that  was  adopted;  no  person  could  be  misled  by  it,  for 
every  person  knew  that  a  scrutiny,  which  was  a  new  and 
distinct  matter  subsequent  to  the  poll,  had  been  demanded 
and  granted ;  and  no  inconvenience  could  result.  But  an 
adjournment  to  a  day  certain  might  produce  inconvenience, 
because  the  day  on  which  the  scrutiny  would  commence 
could  not  then  be  known;  and  if  the  day  fixed  should  prove 
too  early,  there  must  be  an  useless  meeting  and  another 
adjournment ;  if  too  late,,  the  making  of  the  return  must  be 
unnecessarily  delayed.  Besides,  it  might  happen  that  the 
candidate  demanding  the  scrutiny  afterwards  abandoned  it; 
in  which  case,  (he  wardmote  might  have  been  re-assembled, 
if  necessary,  and  the  return  made  without  further  delay. 
Considering^  therefore,  that  the  course  actually  adopted  was 
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the  mo8t  convenient^  we  are  of  opinion  that  this  deviation        1829. 

from  the  letter  of  the  bye  law  is  not  sufficient  to  invalidate      ^^^'^^ 

the  proceedings,  and  that  the  expression  there  used  ought  ^,  . 

to  be  considered  in  the  nature  of  a  suggestion  or  direction     Mayor  of 

®®  London. 

only,  and  not  as  a  peremptory  ordinance  essential  to  the 
validity  of  an  election. 

The  next  objection  was  the  change  of  the  presiding 
officer.  There  is  nothing  either  in  the  act  of  parliament 
or  in  the  bye  laws  requiring  identity  of  person.  In  a  ma* 
jority  of  instances  the  person  will  be  the  same.  If  the  . 
change  of  person  furnishes  a  valid  objection  in  this  case, 
it  most  be  upon  some  ground  of  plain  reason  or  of 
positive  law.  The  change  did  not  take  place  during  the 
continuance  either  of  the  poll  or  of  the  scrutiny,  but  in  the 
interval  which  necessarily  occurred  between  them;  and  the 
poll  and  scrutiny  are  matters  perfectly  distinct  from  each 
other,  though  both  may  be  necessary  in  order  to  ascertain 
the  real  majority,  and  to  make  the  proper  return  where  a 
scrutiny  has  been  demanded.  Did  any  inconvenience  re- 
sult from  the  change  of  person  ?  None  has  been  suggested, 
and  none  appears.  None  of  the  proceedings  were  inter- 
rupted* No  judgment  or  discretion  was  to  be  exercised 
by  the  new  lord  mayor  requiring  any  knowledge  of  the  pro- 
ceedings which  had  been  had  before  his  predecessor,  beyond 
what  the  poll  books  were  adequate  to  supply.  But,  it  has 
been  said,  the  lord  mayor  may  be  liable  to  an  action  for  a 
false  return.  He  may  so.  Each  officer  may  be  liable  for 
bis  own  acts;  the  first  lord  mayor  for  such  as  were  done 
before  he  delivered  up  the  poll  book  and  transferred  his 
authority  to  his  successor;  and  his  successor  for  such  as 
were  done  afterwards.  The  change  here  having  occurred 
during  an  interval  between  two  distinct  proceedings,  none 
of  the  cases  cited  to  shew  that  the  officer  who  begins  the 
performance  of  a  public  duty  can  alone  proqiped  in  it  to  its 
termination,  are  applicable  to  the  present  case.  The  course 
adopted  produced  no  inconvenience ;  but  if  the  change  of 
person  could  invalidate  the  election,  there  wo€ld,  in  the 

VOL.  IV.  F 
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present  case,  be  the  inconvenience  of  a  double  election; 

The  King      '"^  ^"  future,  if  an  alderman  should  die  towards  the  close 

V*  of  a  mayoralty,  as  it  could  never  be  known  beforehand 

London.      whether  a  scrutiny  would  be  demanded  after  a  poll,  it  might 

be  deemed  necessary  to  postpone  the  election  entirely  until 

the  new  lord  mayor  had  come  into  office,  which  would 

occasion  inconvenient  delay* 

The  last  objection  relates  to  the  poll  clerks  and  their 
books.  The  statute  requires  that  upon  a  poll  being  de- 
manded, the  presiding  officer  shall  appoint  a  convenient 
number  of  poll  clerks,  but  it  does  not  require  that,  the 
number  originally  appointed  shall  be  continued  throughout 
the  election,  if  it  proves  larger  than  convenience  requires. 
It  did  so  prove  in  this  case,  and  therefore  the  lord  mayor, 
after  the  first  day,  proposed  to  continue  one  poll  clerk  only, 
to  which  none  of  the  parties  objected.  Three  votes  had 
been  entered  by  the  two  poll  clerks  who  were  dismissed, 
two  by  one  of  them,  and  one  by  the  other.  These  votes 
were  correctly  copied  by  the  continuing  poll  clerk  into  his 
own  book,  and  the  other  books  were  preserved,  and  all 
three  were  produced  at  the  trial.  In  all  this  there  was  not 
only  no  inconvenience,  but  not  even  any  deviation  from  any 
thing  formally  prescribed ;  and,  as  was  said  of  an  objection 
of  this  kind  by  another  tribunal,  we  think  this  a  frivolous 
objection. 

This  is  our  judgment  upon  the  matters  of  law  affecting 
this  case.  The  proceeding  must  of  course  remain  sus- 
pended until  the  arbitrator  has  decided  upon  the  votes  (a). 

(a)  The  parties  had  previously  That  question  was  afterwards  de- 
agreed  that  the  question  as  to  the  cided  by  the  arbitrator  in  favour 
number  of  legal  votes  given  for  the  of   Mr.    Winchesier,    who     was 
respective  candidates  should  be  thereupon  admitted  to  the  office, 
referred  to  a  gentleman  at  the  bar. 
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The  King  v.  llie  Inhabitants  of  Ringstead.  ^^v*^/ 

Two  Justices,  by  their  order,  removed  Henry  Manning,  To  gnin  a  set- 
Rebecca  bis  wife,  and  their  four  children,  from  the  parish  q^!^^^\u^ 
of  Wellingborough,  in  the  county  of  Northampton^  to  the  part^  must 
parish  of  Ringstead  in  the  same  county.     On  appeal,  the  in%^session. 
Sessions  confirmed  the  order,  subject  to  the  opinion  of  this     Messuage  A. 

^  1      r  tt       •  ^as  devised  to 

Loort  upon  the  followmg  case :— •  m.,  durante 

The  birth  settlement  of  the  pauper  Henry  Manning  was  ^'jd«»taie,and 
in  the  parish  of  Ringstead.    His  grandfather  Thomas  Man"  cease  or  re- 
mng  being  seised  in  fee  of  the  premises  hereinafter  men-  ^'d""^^'    ' 
tionedy  by  will  dated  6th  January,  1800,  duly  executed  and  messuage  B., 
attested,  (after  devising  five  acres  of  land  in  Ringstead  to  testator  made 

his  eldest  son  and  heir  John  Manning  in  fee  in  the  words  "°  Pl^***"  ^**" 
-  „       .  .        .  T     •  .    1     •  position,  were 

tollowing,  that  is  to  say,  1  give  and  devise  unto  my  son  devised  to 

John  Manning  all  those  my  five  acres,  more  or  less,  of     ''  T .  ^^% 

copyhold  meadow  ground,  with  their  and  every  of  their  devisor,  in 

appurtenances,  lying  and  being  dispersed  in  the  open  and  ti,(|'|;~^.  took 

common  fields  and  meadows  of  Riugstead  aforesaid,  now  no  estate  in 

in  my  own  occupation,  and  which  I  have  duly  surrendered  after  the  death 

to  the  use  of  this  my  will,  to  hold  to  him,  his  heirs  and  ormamageof 

.  -  iW.,  during 

assigns,  for  ever,  subject  nevertheless,  and  I  do  hereby  sub*  whose  wi- 

ject  and  charge  the  same  estate  to  and  with  the  payment  of  ^  descended 
25/.  of  lawful  money  of  Great  Britain,  unto  my  daughter  to  the  heir  of 
Mary^  the  wife  of  Thomas  Plant,  to  be  paid  to  her  within  ^^j  ^y^^^,    ' 
twelve  calendar  months  next  after  my  decease,)  gave  and  therefore,  N, 

t     •       f  •       1  »     i»  II       •  1        •  T     •  I  gained  no  set- 

devised  m  the  words  following,  that  is  to  say, "  1  give  and  tlement  by 
devise  unto  my  daughter  Elizabeth,  the  wife  of  my  late  son  '^siding  m 

,         ^  the  pansh 

Thomas  Manning,  all  that  part  of  a  messuage  or  tenement,  where  the 
with  the  appurtenances,  which  is  now  in  the  occupation  of  ^^^'jfjatc 
Henry  Lawford,  situate  in  Ringstead  aforesaid,  and  ad-  while  M. 

...  ,       ^  .      ,  '  ^  r-        1    njr         Continued 

joining  to  the  tenement  m  the  occupation  of  Joseph  Man-  ^^Wy^  q^^  „„. 
ning,  to  hold  to  her  the  said  Elizabeth  Manning,  and  her  married. 
assigns,  for  and  during  the  term  of  her  natural  life,  if  she 
shall  so  long  continue  a  widow,  and  unmarried,  and  from 
and  after  her  decease  or  day  of  marriage,  which  shall  first 
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happen,  I  give  and  devise  the  said  part  of  a  messuage  or 
tenement^  with  the  appurtenances,  and  also  all  that  the 
aforesaid  tenement,  with  the  homestead  and  appurtenances, 
in  the  occupation  of  Joseph  Manning,  and  also  all  that  my 
close  or  orchard,  lying  about  the  said  homestead  on  the 
north  side  of  a  back  lane,  and  now  in  the  several  tenures  of 
myself,  Samuel  Hackett,  and  Mary  Whitney,  unto  the  four 
children  of  my  late  son  the  said  Thomas  Manning,  deceased, 
namely,  Henry,  John,   Thomas,  and    Rebecca  Manning, 
to  bold  to  them  and  to  their  several  and  respective  heirs 
and  assigns  for  ever,  as  tenants  in  common  and  not  as  joint 
tenants.'^    The  pauper  is  the  Henry  Manning  mentioned 
in  this  last-mentioned  devise,  and  is  son  of  the  said  Eliza- 
beth Manning.  In  1806  the  pauper  acquired  a  settlement  by 
hiring  and  service  in  the  parish  of  Raunds.     Having  some 
years  afterwards  become  chargeable  to  Ringstead,  he  was 
removed,  with  his  wife,  to  Raunds,  by  an  order  dated  8th 
January,  1817,  which  order  was  never  appealed  against. 
Between  1817  and  1819>  when  the  property  was  sold  to 
one  Moss,  he  resided  above  forty  days  in  the  parish  of 
Ringstead,  his  mother  having  up  to  that  time  continued, 
and  then  being,  a  widow,  and  unman  ied. 

Dwarris  and  Amos,  in  support  of  the  order  of  sessions. 
The  fact  of  the  pauper's  sufficient  residence  in  Ringstead 
being  found  by  the  case,  the  only  question  is,  whether  he 
had  a  sufficient  estate  to  confer  a  settlement.  It  has  cer- 
tainly been  decided  that  a  party  must  have  a  present  inte- 
rest in  an  estate,  in  order  to  acquire  a  settlement,  by  resi- 
dence upon  it  (a).  Rex  v.  Ealington(Jb)\  but  up  to  the 


(<i)  It  is  not  only  necessaty  that 
the  interest  should  be  certain ;  bat 
it  must  likewise  be  vested  in  pos- 
session. An  estate  in  remainder 
or  reversion  does  not  confer  a  set- 
.tlement  anymore  than  one  in  con- 
tingency or  expectation ;  for  the 
party  has  nothing  of  his  own  to 
superintend,  which  is  the  reason^ 


why  he  is  rendered  irremovable. 
2  Nolan,  88. 

(6)  4  T.  R.  J 77.  There,  G.  M. 
being  seised  in  fee  of  a  cottage,  hj 
indentures  of  lease  and  release,  in 
consideration  of  36/.  therein  men- 
tioned to  be  paid,  granted  and 
conveyed  the  cottage  in  fee  to  the 
pauper,  his  son-in-law.  The  release 


HILARY  TERM,  IX  AND  X  GEO.  IV. 

time  of  that  decision  it  had  been  held  that  a  party  having 
an  estate  in  the  parish  where  he  resided  was  not  sufficient 
to  confer  a  settlement,  unless  he  resided  upon  the  estate  (a). 
That  doctrine  was  afterwards  exploded  in  the  case  of  Rex 
V.  Houghion-te- Spring  (b),  where  it  was  decided  that  the 
owner  of  an  estate  had  a  right  to  reside  in  the  parish  where 
his  property  was  situated,  whether  he  occupied  it  himself, 
or  let  it  to  a  tenant  (c)»     In  this  case,  therefore,  if  the 
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contained  the  following  proviso  :— 
"  Provided,  that  it  shall  and  mvLj 
be  lawful  for  the  said  G.  Af.  to 
live,  inhabit,  dwell  in,  and  occupy, 
the  said  cottage  or  tenement,  with 
the  appurtenances,  as  he  hereto- 
fore hath  done,  and  now  does,  for 
aod  daring  the  term  of  his  natural 
life."  The  paaper  and  his  wife 
resided  with  G.  Af.  for  three 
months,  until  they  were  removed. 
It  was  held  that  the  word  occupy 
used  in  the  conveyance,  shewed 
that  it  was  the  intention  to  reserve 
a  life  estate  in  the  whole  cottage 
to  G,  A/.,  and  not  merelj^  a  liberty 
to  dwell  in  it  during  his  life.  The 
pauper,  therefore,  b  ad  only  an  estate 
in  remainder,  which  had  not  come 
into  possession  at  the  time  of  the 
removal,  and  that,  consequently,  he 
bad  not  that  which  was  necessary 
to  confer  on  him  a  settlement, 
namely,  a  present  interest. 

(a)  Query. — Is  not  this  propo- 
sition somewhat  too  lai^e?  It 
does  not  seem  to  be  supported,  to 
its  fall  extent,  by  any  of  the  cases 
to  be  found  in  the  books.  In  Rex 
V.  Houghion-le^Springf  1  East, 
264,  po$l,  (c),  where  the  contrary 
doctrine  was  established,  and 
which  has  ever  since  been  main- 
tained, much  doubt  was  entertain- 
ed by  Lawrence,  J.  and  Le  Blanc, 
J.,  whether  a  person  could  acquire 


a  settlement  by  a  residence  in  a 
parish  where  his  property  lay,  biit 
of  which  he  was  not  in  the  occu* 
pation.  The  cases  of  Ryslip  ▼» 
Harrow,  2  Salk.  524;  Rex  v.  St. 
Nyoth,  Burr.  S.C.  133 ;  and  Rex 
V.  Sowton,  Burr.  S.  C.  128,  they 
thought  left  the  matter  doubtful 
as  to  the  occupation;  at  length, 
however,  they  all  agreed  that  the 
case  of  Rex  v.  Hatfield,  BurrJS.  C. 
147,  post,  70,  n.  was  decisive  in  fa« 
vour  of  a  settlement  being  gained, 
notwithstanding  the  occupation 
was  in  a  tenant.  See  Lewin  on 
Settlements,  436,  (1).  Now  the 
cases  alluded  to  do  not  seem  to 
warrant  even  the  doubt  said  to 
have  been  entertained.  In  Rytlip 
V.  Harrow,  Holt,  C.  J.  said,  <'  Hav- 
ing land  in  a  parish  will  not  make 
a  settlement,  but  living  in  a  parish 
where  one  has  land  will  gain  a  set- 
tlement without  notice."  In  Rex 
V.  St,  Nyott$,  it  was  held  that  a 
pauper  could  not  be  removed  to  a 
place  where  he  had  an  estate  of 
his  own,  unless  he  had  been  resi* 
dent  there,  irremovable,  forty  days; 
but  that  afterwards  he  might.  And 
in  Rex  v.  Sowton  it  was  expressly 
said  that  the  residence  need  not 
be  on  the  estate. 

(6)  1  East,  247, 

(c)  If  the  estate  be  vested,  the 
premises  need  not  be  in  the  own^^ 
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pauper  took  an  estate  in  fee  under  the  will  expectant  upon 
the  death  or  marriage  of  his  mother,  he  had  as  much  right 
to  reside  in  the  parish  as  if  he  had  a  reversion  after  a  term 
of  1000  years.  But  it  is  clear  that  the  pauper  in  thi^case 
took  under  the  will  a  present  interest  in  the  estate.  It  was 
evidently  the  object  of  the  testator  to  provide  for  all  bis 
family,  and  the  will  must  be  construed  distributively  for  the 
purpose  of  effectuating  that  object.  Now  the  will  makes  a 
provision^  firsts  for  the  eldest  son  and  heir^  secondly,  for 
the  widow  of  the  second  son,  and  lastly,  for  the  grandchil- 
dren. The  testator  did  not  intend  to  die  intestate  with  re^ 
spect  to  any  part  of  his  property,  but  if  the  grandchildren 
did  not  take  a  present  interest  under  his  will,  part  of  his  in- 
tention must  be  defeated,  for  then  he  has  made  no  provision 
for  their  maintenance,  which  he  plainly  intended  to  do.  The 
proper  construction  of  this  will  is,  that  the  testator  gave  to 
his  grandchildren,  immediately,  all  the  property  he  devised 
to  them,  excepting  only  that  which  he  had  previously  ex- 


er's  actual  occupation ;  2  Nolan, 
89.  In  Rex  v.  Hatfield,  Burr.  S.  C. 
147,  where  an  infant  of  the  age  of 
lis  years  and  a  half  became  seised 
of  a  freehold  estate,  and  resided 
in  the  parish  with  his  grandmother, 
it  was  held  that  he  could  not  be 
vemored.  In  Rex  v,  Houghion-le- 
Springf  the  pauper  was  entitled  to 
three  copyhold  and  one  freehold 
bonse,  ns  heir  at  law  to  his  cousin. 
He  agreed  to  let  the  freehold 
house,  which  was  in  Sedgefield 
parish,  to  TF.,  at  3/.  per  annum, 
the  pauper  undertaking  to  sink  a 
cellar,  and  make  some  repairs.  W, 
accordingly  entered  and  occupied 
the  premises  as  a  public  house, 
and  the  pauper,  after  such  posses- 
sion by  W,,  went  to  Sedgefield  for 
the  sole   purpose  of  sinking  the 


cellar,  and  making  the  repairs, 
during  the  whole  of  which  time  he 
resided  as  a  lodger  in  W,'9  house, 
lie  was  held  to  gain  a  settlement, 
upon  the  principle  that  residence 
in  the  parish  in  which  the  party 
has  a  freehold  estate,  confers  a 
settlement,  whether  he  resides  oo 
the  estate  or  not,  or  whether  or 
not  he  is  in  the  occupation  there* 
of.  For  a  roan,  though  not  in  the 
occupation  of  his  own  estate,  may 
have  many  reasons  for  wishing  to 
live  in  the  neighbourhood  of  it, 
and  is  entitled  to  the  privilege  of 
superintending  it.  And  see  Rex 
V.  Dorttone,  1  East,  396 ;  Rex  v. 
Bortley^  8  East,  405;  Rex  ▼. 
BringtoUf  7  B.  &  C.  546;  ante, 
vol.  i.  431,  S.  C. ;  ante,  vol.  iii. 
338,  357. 
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pressly  devised  to  their  mother;  Cook  v.  Gerrard{a) ;  Simp-        1889. 

tan  V.  Hornsby  {b)\  Doe  v.  Brazier(jc).  v.^^/^ 

The  King 

Campbell,  Humfrey,  and  McDonnell,  contrA.  It  is  an  Rikgstead. 
established  principle  in  the  law  of  settlements,  that  in  order 
to  acquire  a  settlement  by  estate,  the  party  must  have  a 
freehold  in  possession — an  estate  of  which  he  may  be  dis- 
seised.  [Bayley,  J.  We  none  of  us  entertain  any  doubt 
upon  that  point].  Then  the  only  point  is  upon  the  con- 
struction of  the  will.  Now  so  long  as  his  mother  conti- 
nued alive  and  unmarried,  the  pauper  took  only  a  freehold 
io  futuro  by  way  of  executory  devise,  and  not  any  present 
estate^  under  the  will.  It  is  said  the  testator  intended  the 
devise  to  his  grandchildren  to  be  immediate,  but  that  is  by 
no  means  clear;  that  may,  or  may  not,  have  been  his  inten- 
tion; it  is  a  matter  of  doubt  upon  the  face  of  the  will,  and 
an  heir  at  law  cannot  be  disinherited  upon  doubts ;  there 
must  be  either  express  words  or  necessary  implication  to 
oust  the  heir  at  law  {d).  It  is  equally  consistent  with  the 
language  of  the  will,  to  say  that  the  testator  intended  all  the 
property  to  go  to  his  grandchildren  at  once  upon  the  death 
or  marriage  of  their  mother ;  that  he  depended  upon  her 

(a)  1  Sauod.  181.  ihe  judgment  of  JBes/,  J.  in  Doe  v, 

{h)  Prec.  in  Ch.  439, 452.  Turner,  2  D.  &  R.  403.   Notwith- 

(c)  5  B.  &  A.  64.  These  three  standing  the  strong  expressions  and 
cases  are  folly  detailed,  and  the  an  air  of  mystery  which  are  to  be 
points  in  which  they  are  distin-  found  in  these  and  in  other  cases, 
guishable  from  the  principal  case  the  principle  of  law  appears  to  be 
dearly  defined  by  Bayley,  J.,  in  simply  this,  that  so  far  as  there  is 
the  judgment,  pos/,  76.  no  effectual  devise  of  lands  and 

(d)  It  is  said  that  an  heir  at  tenements,  the  common  law  will 
law  cannot  be  disinherited  by  the  take  its  course.  It  seems  to  have 
plainest  intention  apparent  upon  been  forgotten  in  those  cases,  as 
the  face  of  a  will,  unless  the  estate  it  was  at  finty  (Fearne,  C.  R.  by 
be  completely  disposed  of  to  some-  Butler,  A  pp.  573,)  in  Doe  d  Bai- 
bodyelse.  D«ftii  ▼.  Giisfciri,Cowp.  ley  v.  Fugh,  (2  Meriv.  348,9,) 
661.  And  that  he  takes,  although  that  the  lam  of  England  contains 
clearly  intended  to  be  excluded,  no  provision  for  dUinheriting  an 
if  it  do  not  appear  with  certainty  heir,  though  it  allows  the  ancestor, 
to  whom,  or  in  what  proportions,  by  alienation  taking  eflPecc  during 
the  estates  are  devised.  Shuldkam  his  life  or  at  his  death,  to  render 
V.  Smithf  6  Dow,  22.    And  seiT  the  heirship  of  little  yalue. 
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providing  for  them  so  long  as  she  lived  and  remained  a 

nT^X^^       widow,  and  therefore  did  not  mean  them  to  take  under 
Ine  Kino  / 

V,  the  will  until  that  provision  should  cease  by  her  death  or 

marriage.  The  cases  cited  on  the  other  side  are  all  distin- 
guishable from  the  present.  Doe  ^v.  Brazier  (a),  is  the 
most  like  it;  but  there  the  devise  to  the  nephews  w*as  in 
danger  of  failing  altogether,  unless  it  gave  them  an  imme- 
diate estate;  a  circumstance  which  seems  to  have  had  much 
effect  upon  the  Court  in  deciding  that  they  took  an  imme- 
diate estate.  The  true  rule  with  respect  to  the  exclusion 
of  the  heir  at  law  was  laid  down  by  Wilson,  J„  in  Haber^ 
gham  V.  Vincent  (b),  "  that,  whether  the  estate  was  meant  for 
the  heir  or  not,  the  intention  is  not  material,  if  it  is  not  given 
to  some  other  person ;  for  there  is  no  other  way  to  exclude 
an  heir  than  by  giving  it  to  somebody  else :  therefore,  if 
from  the  circumstance  of  part  being  so  given,  an  inference 
could  be  raised,  that  the  testator  meant  the  heir  should 
have  no  more;  yet,  even  against  that  intention,  the  heir  would 
take"  (c).  So,  in  Comyns^s  Digest  it  is  said  (d),  "  there 
shall  not  be  a  strained  construction  of  words  to  disinherit 
an  heir  ;  and,  therefore,  whatever  is  not  expressly  disposed 
of  descends  to  the  heir."  So,  in  Coryton  v.  Hillier  (e). 
Lord  Hardwicke,  in  the  course  of  his  judgment  said,  "  In 
construing  a  will,  conjecture  must  not  be  taken  for  implica- 
tion ;  but  necessary  implication  means,  not  natural  neces- 
sity, but  so  strong  a  probability  of  intention,  that  the  inten- 
tion contrary  to  that  imputed  to  the  testator  cannot  be  sup- 
posed." There  are  many  other  cases  in  which  similar 
principles  in  support  of  a  construction  favourable  to  the 
heir,  where  there  is  no  express  devise  of  the  property  to 
another,  have  been  recognised  and  acted  upon.  JThey 
cited,  upon  this  point,  Stanjield  v.  Habergham(f);  Hopkins 
v.  Hopkins  (g) ;  Jones  v.  Mitchell  (A) ;  Tregonwell  v.  Syden-^ 

(a)  5  B:&  A.  64.  {d)  Cora.  Dig.  Devise,  N.  22. 

{h)  2  Ves.  jun.  22j.  \e)  1  Ves.  &  Bca.  466. 

(c)  Et  vide  Snelgfove  v.  Snel-  (f)  10 Ves.  273,  280. 

grove,  4  Dessaus.  Cha.  Rep.  301,  (g)  1  Atk.  581. 

303.  (A)  1  Sim.  &  Slu.  290. 
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ham  (a) ;  City  of  London  v.  Gancay  (i) ;  Right  v.  Side* 
botham{c)\  and  Denn  v.  Gaskin  {d). 
:  The  case  was  argued  at  the  sittings  after  Trinity  term  ^^ 

18£8,  when  the  Court  took  time  for  deliberation ;  judg-    Ringstea©. 
meet  was  now  deliverec)  by 

Bayley,  J. — The  question  in  this  case  was,  whether  the 
pauper  acquired  a  settlement  by  estate  in  the  parish  of 
Ringstead.     That  question   depended    entirely  upon   the 
construction  to  be  put  upon  the  will  of  his  grandfather.    If 
that  will  gave  him  an  immediate  estate,  the  pauper  is  set- 
tled in  Ringstead  ;  if  it  did  not,  he  is  not  settled  there. 
The  words  of  devise  upon  which  the  question  turns  are 
these : — "  I  give  and  devise  unto  my  daughter  Elizabeth, 
the  widow  of  my  late  son  Thomas  Manning,  all  that  part 
of  a  messuage  or  tenement,  with  the  appurtenances,  which 
is   now   io   the   occupation   of   Henry   Lawford,    situate 
in   Ringstead,   and  adjoining  the  tenement  in  the  occu- 
pation   of  Joseph   Manning,    to   hold   to    her    the    said 
Elizabeth  Manning,  and  her  assigns,  for  and  during  the 
term  of  her  natural  life,  if  she  shall  so  long  continue  a 
widow    and   unmarried,   and  from  and  after  her  decease 
or  day  of  marriage,  which  shall  first  happen,  I  give  and 
devise  the  said  part  of  a  messuage  or  tenement,  with  the 
appurtenances,  and  also  all  that  the  aforesaid  tenement, 
with  the  homestead  and  appurtenances,  in.  the  occupation 
of  Joseph  Manning;  and  also  all  that  my  close  or  orchard 
lying  about  the  said  homestead,  on  the  north  side  of  a  back 
lane,  and  now  in  the  several  tenures  of  myself,  Samuel 
Hackett  and  Mary  Whitney,  unto  the  four  children  of  my 
late    son    the   said   Thomas  Manning,  deceased,   namely 
Henry,  John,  Thomas,  and  Rebecca  Manning,  to  hold  to 
them  and  to  their  several  and  respective  heirs  and  assigns 
for  ever,  as  tenants  in  common,  and  not  as  joint  tenants." 
The  question  is,  whether  by  that  devise  the  testator  in- 
tended to  give  his  grandchildren  an  immediate  estate  in 

(a)  3  Dow,  194.  (c)  Dougl.  759. 

{h)  2  Vem.  57 J.  \d)  Cowp.  657. 

.J 
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1899.        the  property  not  devised  to  their  mother  for  life.     On  the 

!^^r^^^      one  hand,  it  has  been  contended,  that  the  children  take  no 
The  Kino  .       .  ,     •      i  i  • 

V,  present  estate  m  the  property  not  devised  to  the  mother, 

RiiiGSTEAD.  jjy^  ^  freehold  in  futuro,  by  way  of  executory  de- 
vise (a) ;  on  the  other,  that  though  they  take  a  remainder 
only  in  the  property  devised  to  the  mother  for  life,  they 
take  a  present  estate  in  the  property  not  devised  to  her, 
and  that  the  words  *'  from  and  after  her  decease  or  day  of 
marriage,**  must  be  construed  distributively,  so  as  to  con- 
fine them  to  the  property  devised  to  the  mother  for  life, 
and  to  leave  the  residue  unaffected  by  them.  If  the  latter 
be  the  true  construction,  the  pauper  and  the  other  children 
of  Thomas  and  Elizabeth  Manning  take  an  immediate 
estate  in  the  residue.  Now,  for  the  purpose  of  furthering 
the  manifest  intention  of  the  testator,  there  is  no  doubt 
that  general  words  which,  taken  in  their  ordinary  gramma- 
tical sense,  apply  to  all  the  property  devised,  may  be  taken 
distributively,  and  that,  reddendo  singula  singulis,  they  may 
be  applied  to  that  part  of  the  property  only  to  which  they 
appear  by  the  context  to  be  applicable,  so  as  to  suffer  the 
residue  of  the  property,  to  which  in  their  grammatical 
sense  they  would  apply,  to  pass  immediately.  But,  in 
order  to  warrant  such  a  construction,  it  -must  appear 
clearly  and  without  doubt  from  the  other  parts  of  the  will, 
that  such  was  the  intention  of  the  testator.  If,  therefore, 
there  be  nothing  to  shew  that  such  was  the  intention  of  the 
testator  in  this  case,  the  words  of  the  devise,  being  general, 
must  be  construed  in  their  ordinary  grammatical  sense,  in 
which  case  they  will  apply  to  the  whole  of  the  property, 
and  prevent  any  part  of  it  from  passing  immediately  to  the 

(a)  During  the  widowhood  of  the  supposed  authority  of  a  pat- 
the  mother,  the  whole  fee  in  the  sage  in  Co.  Litt.  (23,  a.)  which 
property  not  devisedf  to  her  for  must  be  mutilated  in  order  to  sup- 
life  would  vest  in  the  heir  of  the  port  the  position,  that  a  cove- 
devisor,  since  an  heir  cannot  take  nantor  in  a  covenant  to  stand 
by  descent  a  particular  estate  of  seised,  or  a  grantor,  &c.  may  take 
freehold.  It  has,  however,  been  a  particular  estate  of  freehold  by 
laid  down,  (Feame,  C.  H.  8th  ed.  way  of  resulting  ute  by  implication. 
40  ;  Sanders  Uses,  141 ;  Gilb.  And  see  this  position  examined  in 
Uses,  by  Sugden,   119.  n.)  upon  Hayes's  Principles,  63,  67,  &c. 


^. 
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cfaUdren;  and  that  part  of  it  which  is  iiot  devised  to  the  mo- 
ther, will  pass  to  the  heir  at  law  during  her  life.  (a).  It  is  a 
general  rule,  that  the  heir  at  law  cannot  be  disinherited! 
eicept  by  express  words  or  necessary  implication  ;  and 
a  necetsary  implication  means  such  a  strong  probability, 
that  an  intention  to  the  contrary  cannot  be  supposed  (6). 
Thus,  if  the  devise  be  to  the  devisor's  heir  after  the  death 
of  ^.,  an  estate  for  life  arises  to  A.  by  implication;  but  if 
the  devise  be  to  B.,  a  stranger,  after  the  death  of  A.,  no 
estate  arises  to  A>  by  implication,  but  the  devisor's  heir 
takes  during  the  life  of  ii.  In  the  first  case,  the  inference 
that  the  devisor  intended  to  give  a  life  estate  to  il.  is  irre* 
sistible,  because  he  could  not,  without  the  grossest  ab- 
surdity, be  supposed  to  mean  to  give  his  land  to  his  heir 
at  the  death  of  A;  and  yet  that  his  heir  should  have  it  in 
the  mean  time;  but  where  the  devise  is  not  to  the  heir,  but 
to  B.,  a  stranger,  however  probable  it  may  be  that  by  fixing 
the  death  of  A.  as  the  period  when  the  devise  to  B.  is  to 
take  effect  in  possession,  the  devisor  intended  that  A. 
should  take  it  for  life,  still  it  is  possible  to  suppose,  that, 
intending  the  land  to  go  to  his  heir  during  the  life  of  A., 
he  left  it  for  that  period  undisposed  of;  and,  therefore,  in 
that  case  it  goes  to  the  heir.     In  this  case  there  is  no  ex- 
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(a)  t.  e.  a  fee  will  descend  to 
the  heir  defeasible  upon  the  taking 
effect  of  the  execacory  devise. 
Even  wlM*re  the  period  as  well  as 
the  eveni  is  certain,  as  where  the 
derise  is  ''to  my  heir  from  the  end 
of  a  year  from  my  death,*'  the  re- 
sult will  be  the  same.  Vide  Feame, 
C.  K,  Introduction,  note  (a). 

{b}  An  implication  to  raise  an 
estate  must  be  a  necessary  and 
inevitable  implication ;  Cas.  temp. 
Talb.  3 ;  or,  at  least,  highly  pro- 
bable ;  S  Bla.  Com.  381 ;  so  clear 
as  to  satisfy  the  conscience  of  the 
Court,  and  the  reasonable  doubts 
of  every  one ;  Wrighi  v.  Molford, 
Cowp.  31;  not  merely  possible; 


2  Bla.  Comm.  381 ;  or  resting 
upon  conjecture;  Cave  v.  Hal' 
fordf  3  Ves.  676.  It  is  not, 
however,  required  that  the  infer- 
ence shall  have  the  force  of  a 
mathematical  demonstration,  and 
be  absolutely  irresistible ;  it  is 
sufficient  if  the  whole  circum- 
stances, taken  together,  leave 
no  doubt  in  the  mind  of  the 
judge  who  has  to  decide;  provided 
the  question  be  not  of  a  nature  to 
exclude  all  implication.  Hartley 
▼.  HurUf  5  Ves.  546 ;  Boot/e  v. 
Blundellf  19  Ves.  5X7;  Wilkinson 
▼.  Adam,  1  Ves.  &  Bea.  466; 
Gittins  V.  Sleek,  i  Swanst.  88; 
2  Bla.  Com.  382^  n.  (14,)  18th  ed. 


The  Kino 
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press  devise  of  the  property  in  question  during  the  life  of 
The  King      ^^^  mother;  the  children  are  not  the  heirs  at  law  of  the 
V»  testator,  but  strangers :  therefore,  upon  the  principle  that 

tbe  heir  at  law  cannot  be  disinherited  except  by  express 
words  or  necessary  implication,  the  devise  to  the  children 
after  the  death  of  the  mother  gives  them  an  interest  which 
is  to  take  effect  only  at  her  death,  and  the  heir  at  law  is 
entitled  to  the  property  during  her  life.  The  cases  relied 
upon  as  shewing  that  the  words  of  this  devise  ought  to  be 
construed  distributively,  were  Cook  v.  Gerrard{a),  Simps<m 
V,  Homshy{b),  and  Doe  v.  Brazier  {c).  In  the  first  of 
those  cases,  Sir  Robert  Kempe,  Knight,  was  seised  of  the 
lands  in  question  in  fee,  and  was  also  seised  of  the  rever- 
sion of  other  lands  expectant  upon  the  death  of  Ruth 
Kempe,  his  daughter-in-law,  (whereof  Ruth  had  an  estate 
for  life  for  her  jointure,)  and  being  so  seised,  the  said 
Sir  Robert  Kempe  by  his  will  devised,  that  Dame  Eliza" 
beth,  his  wife,  should  have  the  free  use  of  the  demesne 
lands  (being  the  lands  in  question)  for  one  year  after  bis 
death ;  and  then,  after  stating  that  he  was  desirous  to  coa- 
tinue  the  capital  messuage,  with  the  appurtenances  thereto 
belonging,  in  the  blood  of  the  Kempes,  in  which  it  had  con^ 
tinned  for  ages  past,  he  devised  the  demesnes  and  the  re* 
version  to  the  lessor  of  the  plaintiff,  habendum  immediately 
from  and  after  the  expiration  of  one  whole  year  next  after 
his  decease,  and  the  decease  of  the  said  Ruth  Kempe,  (who 
was  tenant  for  life  of  the  lands  whereof  the  testator  had 
the  reversion,)  for  the  term  of  the  life  of  the  said  Thomas 
Kempe,  the  lessor  of  the  plaintiff,  doing  no  strip  or  waste. 
The  testator  further  directed,  that  Thomas  Kempe,  in  con- 
sideration of  the  devise,  should,  immediately  after  the  death 
of  Ruth  Kempe,  pay  to  three  persons,  in  the  will  men- 
tioned, annuities  of  20/.  each,  in  half-yearly  payments. 
The  testator  died,  and  the  year  expired.  It  was  contended 
that  it  was  necessary,  in  order  to  effect  the  intention  of  the 
testator,  that  the  words  should  be  taken  distributively,  so 

(a)  1  Saund.  183.  (c)  5  B.  &  A.  64. 

(6>  Free,  in  Chan.  439, 45S. 
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that  the  devisee  should  have  the  reversionary  lauds  after  the        1829. 

death  of  Ruth,  ^nd  the  demesne  lauds  after  the  death  of  the      ^^^T^^"^^ 

•r  1         1  The  King 

testator;  and  on  three  grounds: — first,  because  if  they  de-  y, 

scended  to  Mary  Kempe,  his  daughter  and  heir,  she  ^vould  R^^^^stbao. 
probably  change  her  name  by  marriage,  and  then  the  tes- 
tator's intention,  that  the  demesne  lands  should  remain  in 
the  name  of  the  Kempes,  would  be  defeated ;  secondly,  that 
if  Ruth  died  within  the  year  after  the  testator,  the  annuities 
given  by  the  will  could  not  be  paid,  unless  the  devisee  took 
the  land  immediately  upon  the  death  of  Ruth,  notwith- 
standing the  year  was  not  expired ;  and,  thirdly,  that  if  the 
demesne  lands  should  descend  to  the  heir  in  the  mean  time 
until  the  death  of  Ruth,  then  he  might  commit  what  waste 
he  pleased,  and  there  would  be  no  means  to  prevent  him^ 
which  would  be  directly  against  the  true  meaning  of  the 
testator*  On  the  other  hand  it  was  insisted,  that  the  de- 
mesne lands  should  descend  to  the  heir  at  law  until  the 
death  of  Ruth,  and  that  the  words  of  the  will  should  be 
taken  as  they  were,  jointly  and  not  distributively;  and  the 
rale  that  the  heir  at  law  is  not  to  be  disinherited  but  by 
express  words  or  necessary  implication  was  relied  on. 
The  Court  of  King's  Bench  held,  that  the  words  of  the  will 
should  be  taken  distributively,  and  that  the  lessor  of  the 
plaintiff  had  good  title  to  the  demesne  lands  after  the  ex- 
piration of  the  year,  and  before  the  death  of  Ruth:  and 
judgment  was  given  for  the  plaintiff.  In  the  course  of  the 
argument,  this  case  was  cited  from  Moore's  Reports, (a), 
"  A  man  seised  of  a  manor,  parcel  in  demesne  and  parcel 
in  service,  by  his  will  devised  to  his  wife  all  his  demesne 
lands  for  her  life ;  and  also  by  the  same  will  devised  to  her 
all  the  services  and  chief-rents  for  fifteen  years;  and  fur- 
ther devised  all  the  manor  to  another  after  the  death  of  the 
wife;  and  it  was  adjudged  that  the  devisee  should  take 
nothing  until  after  the  death  of  the  wife,  although  the  fif- 
teen years  had  expired,  and  that  the  heir,  at  the  expiration 
of  the  fifteen  years,  should  have  the  services  and  chief- 
rents  during  the  vyife's  life."     In  argument  in  the  Exche* 

(fl)  Trin.  3  Edw,  6,  F.  Moore,  7. 
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quer  Chamber,  this  case  was  relied  upon  in  support  of  the 
writ  of  error.     "To  which  Saunders  gave  this  answer, 
,;.  namely,  that  there  the  second  devisee  was  to  take  nothing 

RmosTEAD.    i^y  ^jjg  ^Qrd 8  Qf  jj,e  ^iii  until  after  the  death  of  the  wife ;  and 

the  words  being  express,  no  construction  could  be  made 
against  them,  which,  he  said,  was  the  reason  of  the  case;  but 
he  said  that  if  the  will  had  been,  that  the  second  devisee  should 
have  all  the  manor  after  the  expiration  of  the  fifteen  years, 
and  after  the  death  of  the  wife,  in  that  case  it  should  be 
construed  distributively,  as  in  this  case,  namely,  that  the 
second  devisee  should  have  the  demesne  lands  of  the  manor 
after  the  death  of  the  wife,  and  the  rents  and  services  after 
the  expiration  of  the  15  years.''  And  that  was  a  good 
answer,  for  if  the  devise  in  that  case  had  been  as  Saunden 
hypothetically  puts  it,  it  would  have  clearly  manifested  the 
intention  of  the  testator  to  give  to  the  second  devisee  the 
reversion  of  all  the  lands  he  had  previously  given  to  his  wife 
for  life  and  for  years,  and  then,  in  furtherance  of  tliat  in- 
tentioUi  the  words  must  have  been  construed  distributively; 
but  as  no  part  of  the  will  manifested  any  such  intention, 
the  words  were  taken  in  their  ordinary  grammatical  sense, 
and  at  the  end  of  the  15  years^  the  heir-at-law  took  the 
chief  rents  and  services  for  the  life  of  the  wife.  The  judg- 
ment of  this  Court  in  Cook  v.  Gerrard  was  afterwards 
affirmed  in  the  Exchequer  Chamber.  But  in  that  case  also, 
there  were  circumstances  shewing  that  the  testator  must 
have  intended  the  heir-at-law  not  to  take  the  demesne  lands 
dnring  the  lifetime  of  Ruih ;  first,  because  he  expressed 
his  wish  that  they  should  continue  in  the  name  of  Kempe; 
secondly,  because  he  directed  annuities  to  be  paid  half- 
yearly  immediately  after  the  death  of  Ruth;  and  thirdly, 
because  he  directed  that  no  waste  should  be  committed ; 
so  that  the  only  effect  of  that  case  is  to  shew  that  in  fur- 
therance of  the  manifest  intention  of  the  testator,  wordr^ 
which  taken  in  their  ordinary  grammatical  sense  are  joint 
and  apply  to  two  classes  of  property,  may  be  construed 
distributively ;  not  that  they  must  be  so  construed.    The 
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next  case  relied  upon  was  Simpson  v.  Hormby{a).    In  that        i899. 
case  the  testator  had  a  wife,  and  two  daughters,  his  heirs  at     r^T^X^ 
law,  and  he  devised  his  estates  to  his  wife  for  life,  and  then  «. 

to  one  of  his  daughters  after  the  death  of  his  wife.  Now  *^i»o*tead. 
a  devise  to  an  heir  at  law  after  the  death  of  the  wife,  gives 
the  wife  a  life  estate  by  necessary  implication,  because  the 
latent  b  plain  that  the  heir  shall  not  take  till  after  the  death 
of  the  wife  (b).  The  case  of  Hutton  v.  Simpson,  as  reported 
by  VenwB  (c),  is  cited  in  Viner*s  Abridgment  (d)  as  an  an- 
tborilj  to  shew,  that  a  devise  to  one  of  two  daughters, 
b^og  heirs  at  law,  after  the  death  of  the  devisor's  wife, 
gives  an  estate  for  life  to  the  wife  by  implication,  though 
BO  mention  is  made  of  the  other  daughter  and  heir.  But 
in  that  respect  VernoiCs  report  is  at  variance  with  that  in 
the  Chancery  Precedents  (e),  and  also  with  the  account  in 
the  Register  Book,  which  I  have  examined.  According 
to  the  latter,  the  case  was  this  : — Thomas  Addison,,  the  tes- 
tator, had  a  wife,  Frances,  and  two  daughters,  Bridget  and 
Jane,  He  devised  to  Frances  Addison,  for  her  life,  as  a 
jointure,  all  his  messuages,  houses,  lands,  tenements  and 
rents  in  Turpentine,  in  the  county  of  Cumbertand,  (the 
bouse  called  James  House,  and  the  lands  devised  to  buy 
bread  weekly  for  the  poor  of  the  parish  only  excepted,) 
and  bequeathed  to  her  specific  articles  of  furniture,  8cc.,  all 
which  he  bequeathed  to  her,  and  were  thereby  intended  and 
declared  to  be  in  full  of  her  jointure,  and  in  lieu  of  her 
dower,  or  thirds,  at  common  law  or  in  equity,  or  by  any 
local  custom ;  and  after  the  death  of  his  said  wife,  devised 
all  his  houses,  messuages,  lands,  tenements,  rents,  fines, 
heriots,  boons,  duties,  and  services,  in  Turpentine  afore- 
said* (except  as  before  excepted,)   and   all    his  houses^ 

(a)  Prec.  in  Chan.  439,  452.  for  life  in  it  by  implication,  be- 

(b)  If  a  husband  deviie  the  caase  no  other  person  coold  then 
goods  io  bis  house  to  his  wife,  and  have  it,  the  son  and  heir  being  ex.- 
that  after  her  decease  his  son  shall  eluded,  who  was  to  have  nothing 
have  them,  and  his  house ;  though  till  after  her  decease.'  1  Vent.  288. 
Ibe  bouse  be  not  devised  to  the         (o)  9  Vem.  793. 

wife  by  express  words,  yet  it  has         (d)  S  Vin.  Abr.  355,  pi.  89. 
been  held,  that  she  has  an  estate  (e)  Prec.  in  Chan.  439,  458. 
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messuages,    lands    and    tenements    in    Whitehaven,    his 
Jjj^^^       tenements  in  Bigg   Croft,  and  all  other  his  real   estate 
V.  whatsoever,  not  before  devised,  unto  his  daughter  iJrtd^el 

Addison,  and  the  heirs  of  her  body  to  be  begotten ;  and,  for 
want  of  such  issue,  to  the  said  Jane,  his  daughter,  for  her 
life,  and  after  her  decease  to  the  first,  second,  third,  &c.,  ions 
of  his  daughter  Jane,  and  the  heirs  of  the  body  of  such  son 
and  sons  successively;  and,  for  default  of  such  issue,  to  the 
daughter  and  daughters  of  the  said  Jane,  the  wife  of  5niipsoii, 
and  the  heirs  of  the  body  of  such  daughter  and  daughters,  as 
tenants  in  common,  and  not  as  joint  tenants;  and,  for  want 
of  such  issue,  to  the  said  Thomas  Addison*a  right  heirs  for 
ever;  and  he  made  the  said  Bridget  Addison,  his  daughter, 
sole  executrix,  and  the  defendants  Gilpijt,  Blacklock,  Caaia, 
and  Senhouse,  overseers  of  his  will.  Bridget  mBiried  Huttan, 
and  had  issue  Addison  Hutton,  and  died  in  the  testator's 
lifetime.  Jane  married  Simpson.  After  the  testator's 
death,  Simpson  and  his  wife  filed  a  bill  against  Frances  the 
widow,  and  the  overseers  of  the  will,  charging,  that  Frances, 
pretended  she  was  entitled  not  only  to  the  lands  in  Tur- 
pentine, but  to  all  the  testator's  other  lands  for  life,  and  that 
she  possessed  the  title  deeds  of  his  real  estate,  and  refused 
to  discover  the  same ;  and  pretended  also,  that  after  her 
death  Addison  Hutton  would  take  as  heir  of  Bridget^s  body; 
and  prayed,  inter  alia,  an  account  of  the  rents  of  the  real 
estate.  Frances  put  in  her  answer,  but  died  before  the 
hearing ;  and  the  suit  was  revived  against  her  executors. 
Richard  Hutton  and  Addison,  his  son,  also  filed  a. bill 
against  Frances  Addison  and  the  overseers  of  the  testator's 
will,  and  prayed  that  Richard  Hutton  might  have  the  ma- 
nagement of  the  lands  given  to  Bridget  and  the  heirs  of  her 
body.  This  bill  was  also  revived  on  the  death  of  Frances, 
On  the  hearing  of  both  causes.  Lord  Chancellor  Cowper 
was  of  opinion  that  Frances  took  nothing  by  implication,  and 
that  she  was  entitled  to  a  life  estate  in  those  lands  only 
which  were  expressly  devised  to  her ;  that  Bridget,  had  she 
survived  the  testator,  would  have  taken  the  other  lands  im* 
mediately  upon  the  testator's  death,  and  that  she  was  to 


Rtncstead. 
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wtit  for  the  death  of  Frances  for  those  lands  only  which 
were    given  to   Frances  for   life ;    and    that  as    Bridget     ti,  K  no 
died  in  the  testator's  lifetime,  Jane  became  entitled  to  the  v. 

lands  not  expressly  devised  to  Frances,  immediately  upon 
the  testator's  death,  and  might  have  entered  thereon ;  but 
as  she  had  not  entered,  he  refused  an  account  against  the 
personal  estate  of  Frances,  and  dismissed  the  first  bill ;  and 
as  Jane  had  profited  so  much  by  an  unforeseen  accident, 
the  Lord  Chancellor  left  Jane  to  her  remedy  at  law  against 
die  Hutions,  for  an  account  of  rents,  and  retained  Hutton^B 
bill,  that  he  might,  if  he  thought  fit,  try  the  title  at  law;  and 
if  he  did  not,  the  deeds  were  to  be  delivered  to  Jane:  but 
the  Lord  Chancellor  stated  that  the  present  title  to  the 
estate  was  merely  a  question  of  law,  and  that  there  was  no 
impediment  to  try  it  at  law.  The  only  question  was,  not 
whether  the  estates  had  come  into  the  possession  of  Jane, 
but  whether  there  ought  to  be  an  account  of  the  rents  and 
profits.  In  the  first  case  the  Lord  Chancellor  thought  that, 
Shiq>san  not  having  entered,  he  and  his  wife  were  not  en- 
titled to  an  account ;  and  he  dismissed  the  bill  on  that 
groand.  The  question,  therefore,  whether  Jane  was  en- 
titled to  the  actual  possession  upon  the  death  of  Frances, 
the  tenant  for  life,  could  not  arise ;  and  there  could  be  no 
appeal  against  the  decree  upon  the  ground  of  any  opinion 
expressed  by  the  Lord  Chancellor  as  to  the  period  of  time 
when  the  property  vested.  In  the  other  case  the  bill  was 
dismissed  as  to  the  rents  and  profits,  because  as  Jane  had 
profited  so  much  by  an  accident  unforeseen  to  the  testator, 
it  was  thought  that  she  might  properly  be  left  to  recover 
them  al  law.  Neither  of  those  cases,  therefore,  necessarily 
involved  the  question,  whether  the  devisee  took  an  estate 
immediate  upon  the  death  of  the  testator.  It  was  contended 
that  the  son  of  Bridget  was  entitled  to  the  estate  at  the 
death  of  his  mother;  but  the  Lord  Chancellor  was  of  opinion 
that  the  words  "  heirs  of  the  body,"  as  used  in  the  will,  were 
used  only  as  words  of  limitation  of  the  estate  devised,  and 
not  as  words  of  purchase  or  description  of  the  person  in- 
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1829.  tended  to  take,  and  therefore,  that  Addison  Huttan  could 

rj^T^C^'^  not,  by  virtue  of  those  words,  take  by  purchase  or  imine* 

V.  diate  devise ;  and,  consequently,  that  the  estate  devised  to 

RiN08T£AD.  j^ri^^  nj^d  the  heirs  of  her  body  vested  immediately  on 

the  death  of  the  testator  (Bridget  being  previously  dead)  in 
Jane.    A  question  was  made  whether  Jtme  was  so  entitled, 
and  it  was  contended  that  she  was  not  entitled  until  after 
the  death  of  Frances,  the  widow,  because  Frances  took  an 
estate  for  life  by  implication  in  the  whole.    The  Lord 
Chancellor  thought  that  Frances  took  no  estate  by  implicar 
tion  in  the  lands  not  expressly  devised  to  her,  and  tiiat 
Bridget  took  a  remainder  in  those  lands  only  which  were 
expressly  devised  to  Frances ;  the  other  lands  being  clearfy 
intended  to  pass  by  the  will  immediately  to  Bridget,  if  Bridget 
survived  the  testator.     It  is  evident  from  this  statement  of 
that  case,  that  the  Lord  Chancellor  was  of  ojHnion  that  the 
widow  took  no  estate  by  implication  in  the  lands  not  ex- 
pressly devised  to  her,  but  that  those  lands  were  intended  to 
pass  by  the  will  immediately  to  Bridget;  and  that  in  order 
to  give  effect  to  that  intention,  he  construed  the  words  •f 
the  devise  distributively,  reading  the  devise  as  if  the  testator 
bad  given  specific  lands  to  his  wife  for  life,  and  after  ber 
death  to  Bridget ;  and  as  if  he  had  given  his  other  lands  im- 
mediately  to  Bridget,  without  any  qualification  or  contin- 
gency; and  his  ground  for  distributing  the  words  was,  that 
there  was  a  necessity  for  so  doing,  in  order  to  effect  the 
intention  of  the  testator,  apparent  upon  the  face  of  the  will, 
that  those  lands  should  pass  immediately  to  Bridget.    The 
same  observation  applies  to  the  remaining  case  of  Doe  v. 
Brazier  (a).    There  the  testator  bequeatlied  the  rents  of  a 
<lwelling-hou8e  situate  in  New  Brentford  to  Charles  Bmr 
zier  for  his  life,  and  after  his  decease  he  bequeathed  the 
same  rents,  together  with  the  rents  of  all  his  other  messuages 
and  lands,  to  his  three  nephews  and  niece,  for  their  lives 
and  the  life  of  the  survivor,  share  and  share  alike;  and  afier 
the  decease  of  the  survivor  of  them,  he  devised  all  his  mes- 
suages and  lands  to  trustees  in  trust  to  sell  the  same,  and 

(a)  5  B.  &  A.  64. 
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paj  over  the  produce  of  such  sale  unto  such  of  the  children 

of  his  nephews  and  niece  as  should  be  living  at  the  time  of    The  King 

the  decease  of  the  survivor  of  them ;  and  then  devised  all    „     ^' 

'  ^  ^  RiNGSTEAD. 

the  residue  of  his  estate  to  Charles  Brazier,  to  hold  to  him^ 
Ins  heirs  and  assigns  for  ever.     It  was  held,  that  on  the  death 
of  the  testator^  the  nephews  and  niece  took  an  immediate 
estate  for  their  lives  and  the  life  of  the  survivor  in  the  rents 
of  all  the  houses  and  lands,  except  the  house  specifically 
bequeathed  to  Charles  Brazier  for  his  life.    The  ground  of 
that  decision  was,  that  it  was  apparent,  on  the  face  of  the 
will,  that  although  the  testator  intended  to  give  Charles  Bra- 
zier viMfe  estate  in  one  house  only,  he  yet  intended  to  dispose 
of  his  property  in  the  other  houses,  which  latter  intention 
could   only  be  effected  by  giving  to  the  nephews  and  niece 
an  immediate  interest  in  the  other  houses ;  and  therefore  the 
Court,  in  order  to  effect  the  manifest  intention  of  the  tes- 
tator, were  compelled  to  give  to  the  words  a  construction 
different  from  that  which  belonged  to  them  in  their  ordinary 
grammatical  sense.     In  the  present  case  there  is  nothing  in 
the  will  to  shew  that  the  testator  intended  to  give  his  grand- 
children upon  his  death  an  immediate  interest  in  the  pro- 
perty devised,  or  that  he  meant  to  disinherit  his  heir  at 
law ;  and  that  being  the  case,  we  must  construe  the  words 
of  the  will  in  their  ordinary  grammatical  sense.     Upon  this 
principle  we  are  of  opinion  that  the  pauper  did  not  take  an 
immediate  estate  under  the  will  of  his  grandfather ;  that  he 
is  entitled  to  no  estate  whatever  until  the  tenant  for  life  dies ; 
and  therefore,  that,  as  he  had  no  present  interest  at  the  time 
when  fae  resided  at  Ringstead,  which,  in  order  to  acquire  a 
•ettlenient,  it  is  clear  from  Rex  v.  Eatington  {a)  )  and  other 
aathorities,  he  must  have,  he  gained  no  settlement  by  his 
residence  in  that  parish.     The  removal  to  Ringstead,  there- 
fore, was  wrong,  and  the  order  of  sessions  confirming  it 
most  be  quashed. 

Order  of  Sessions  quashed  (t). 

(a)  4  T.  R.  177;  ante,  68,(6).         Jac.  75;  Butler's  note  to  Feanie 
(6)  Vide  Horion  v.  Horton,  Cro.      C.  R.  Introduction. 
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The  King  v.  The  Mersey  and  Irwell  Navigation 

Company. 

Certain  per-  THE  churchwardens  and  overseers  of  the  poor  of  the 
authorit/otan  township  of  Barton-upon-Irwell,  hi  the  county  palatme  of 
actuf  parlia-  Lancaster,  by  an  assessment  duly  made  and  allowed,  as- 
navigkble,  sessed  the  company  of  proprietors  of  the  Mersey  and  Irwell 
clear,  cleanse,  Navigation  to  the  relief  of  the  poor  of  the  said  township  in 

scour,  open,  °         ,  *^  "^ 

enlarge  and       the  following  form  : — 
straighten,  a 

river,  dig  and     

cut  banks, 
erect  weirs, 
locks  and 
dams,  make 
new  cuts 
and  trenches 


Owners' 

Names. 


The  Company 
of  Proprietors 
of  the  Mersey 

,         ,   .      ,      and  Irwell  Na- 
through  lands    ^ig^^Uon. 
ndjommg, 
which  they 
purchase,  and 


Occupiers* 
Names. 


Dllto. 


DescripUon  of 
Property. 


For  land  taken 
and  used  for  the 
Mersey  and  Ir- 
well navigation, 
towing  paths, 
locks  and  tonnage 
arising  therefrom. 


Annual 
Value. 


£f90Q  7s.6d. 


Rate  Inthm 
Found. 


£454  8f.7|<{. 


make  towing 

paths  over  land       fhis  rate  was  appealed  against  at  the  sessions  for  the 
ed  and  partly  county  palatine  of  Lancaster,  held  by  adjournment  at  Sal- 

7"*^^-^i  Id  ^^^^  '"  ^'^^  ®^*^  county,  on  the  ISth  day  of  July,  1827, 
that  they  are  when^  on  the  ground  that  the  amount  of  tonnage  was  over- 
nccuD^ers  of*^  valued,  the  rate  was  amended  by  reducing  the  above  sum  of 
the  river  or  of  2908/.  7s,  6d.  to  2600/.,  subject  to  the  opinion  of  the  Court 

the  land  taken       r  r^*      >    -n        i  .i      /•  n 

for  the  pur-       ^'  ^""g  **  liench  on  the  followmg  case  : — 

poses  of  the 
navigation,  but 
that  they  are 


By  an  act  of  parliament,  passed  in  the  seventh  year  of  the 

reign  of  King  George  I.,  entitled,  "  An  Act  for  making  the 

ratable  tor  the  riygrg  Mersey  and  Irwell  navigable  from  Manchester  to 

new  cuts  and        ^  ^  "^  ° 

trenches,  and  Liverpool,  in  the  County  Palatine  of  Lancaster,"  certun 
locksanT*  '  persons  therein  nominated  as  undertakers,  their  heirs  and 
dams,  erected  assigns,  were  authorised  and  empowered,  at  their  proper 
land.  costs  and  charges,  to   make  the  said  rivers  Mersey  and 

Irwell  navigable,  portable  and  passable,  for  boats,  barges, 
lighters  and  other  vessels,  from  Liverpool  to  a  place  called 
Hunt's  Bank,  in  Manchester,  and  from  time  to  time  to 
continue,  maintain,  support  and  use  such  navigation  by 
themselves  or  others^  in  such  manner  in,  by,  through  and 
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upon  the  said  rivers,  as  they  the  said  undertakers,  their  lieirs         1829. 

or  assigns,  should  think  fit,  and  for  those  purposes  to  dear,      ^•^^/^^*-^ 

11  .   ,  -  . ,     .  -.0-  Tl*^  King 

scour,  open  and  enlarge,  or  straighten  the  said  rivers  Mer^  v. 

uu  and  Irwell,  and  to  die  or  cut  the  banks  of  the  said  rivers   M^"^^^  «"^ 
•;  °  "^  Irwell 

Mersey  and  Irwell,  and  to  make  any  new  cuts,  trenches  or  Navigation. 
passages  for  water,  in,  upon  and  through  the  larids  and 
grounds  adjoining  or  near  unto  the  said  rivers  Mersey  and 
Irwell,  or  either  of  them,  as  should  be  necessary  and  proper 
for  the  navigation  and  passage  of  boats,  barges,  lighters 
or  other  vessels,  and  any  ways  necessary  for  the  more  con- 
venient, easy  and  better  carrying  on  and  effecting  the  said 
oodeHaking,  be  it  the  soil  or  ground  of  the  king's  most  exr 
cellent  majesty,  his  heirs  or  successors,  or  of  any  other  per- 
son or  persons,  bodies  politic  or  corporate  whatever,  and  if 
necessity  required  to  cut,  remove  and  take  away  all  trees, 
roots  of  trees,  gravel  beds  or  any  other  impediments  what- 
soever which  might  any  ways  hinder  navigation  either  in 
sailing,  haling,  towing  or  drawing  boats,  barges,  lighters 
and  other  vessels,  with  men  or  horses  or  otherwise  upon 
the  said  rivers  Mersey  and  Irwell,  or  upon  any  new  cuts, 
trenches  or  passages  so  from  time  to  time  to  be  made,  and 
to  lay  the  same  on  any  lands  thereto  adjoining,  and  to  build, 
erect,  set  up  and  make,  in,  over  or  on  the  said  rivers  or  * 
lands  adjoining  or  near  to  the  same,  or  to  the  said  new 
cuts,  trenches  or  passages  so  to  be  made,  or  any  of  them, 
such  and  so  many  bridges,  sluices,  locks,  weirs,  pens  for 
water,  stakes,  dams  and  other  works  as  should  be  necessary 
and  convenient,  where  they,  the  said  undertakers,  their 
heirs  or  assigns,  should  think  fit,  and  from  time  to  time 
when  and  so  often  as  should  be  proper  and  convenient  to 
alter,  repair,  increase,  enlarge  and  amend  the  same,  and  to 
make,  have  and  use  necessary  ways,  passages  and  other 
conveniences  for  the  carrying  and  conveying  of  any  goods, 
wares,  and  merchandizes  or  other  things  in,  upon,  to  or 
from  the  said  rivers,  passages,  trenches  or  cuts,  and  for  carr 
rying  and  conveying  of  any  goods,  wares,  merchandizes  or 
other  things,  in,  upou^  to  or  from  the  said  rivers,  passages, 
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1889.        trenches  or  cuts,  and  for  carrying  and  conveying  of  all  man- 
Th   K  ner^f  materials  for  perfecting,  completing,  and  finishing 

V.  the  said  works  and  navigation^  and  for  altering,  repairing 

Irwell'^  and  amending  the  same,  and  to  lay  and  woHl  the  said  ma- 
Navigatiok.  terials  on  the  ground  near  to  the  place  or  places  where  the 
said  works,  or  any  of  them,  was«  were  or  should  be  made, 
erected  or  done,  and  to  amend,  heighten  or  alter  any  bridge, 
or  to  turn  or  alter  any  highways,  in,  upon  or  near  unto  the 
said  rivers  Mersey  and  Irwell,  cuts,  trenches  or  passages 
aforesaid,  and  t6  pull  down,  alter  or  demolish  any  mill,  weir 
or  other  obstruction  in,  upon  or  contiguous  to  the  said 
rivers,  cuts  or  passages,  which  might  obstruct  or  hinder  the 
navigation  or  passage  thereon,  and  to  appoint,  set  out  and 
make  towing  paths,  banks  and  ways  for  towing,  haling  or 
drawing  of  boats,  barges,  lighters  and  other  vessels  passii^ 
in,  through  and  upon  the  said  rivers,  or  the  cuts,  trenches, 
or  passages  to  be  made  as  aforesaid,  or  any  of  them,  and 
from  time  to  time,  and  at  all  times  thereafter,  to  do  all  other 
matters  or  things  necessary  or  convenient  for  making,  main* 
taining,  continuing  and  perfecting  the  navigable  passages  of 
the  said  rivers  Mersey  and  Irwell  as  aforesaid,  or  for  the 
improvement  or  prosecution  thereof,  the  said  undertakers, 
their  heirs  or  assigns,  doing  as  little  damage  as  might  be^ 
And  first  givitig  satisfaction  to  the  respective  owners  or  pr^ 
prietors  of  such  mills,  weirs,  lands,  tenements  or  herediia^ 
ments  as  should  be  pulled  down,  demolished,  altered,  dug  up, 
cut,  removed,  or  otherwise  made  use  of,  or  that  in  any  wise 
should  be  prejudiced  or  damaged  by  or  for  carrying  on, 
effecting,  preserving,  continuing  or  maintaining  the  said 
navigation,  and  also  giving  satisfaction  for  all  damage  that 
should  be  done  to  the  grounds  near  to  the  place  or  places 
where  the  said  works,  or  any  of  them,  was,  were  or  should 
be  made,  erected  or  done,  by  carrying,  laying  or  working  any 
materials  thereon,  according  to  the  intent  and  meaning  of 
that  act,  as  was  thereafter  in  and  by  that  act  directed  and 
appointed. 
And  it  was  thereby  further  enacted,  that  for  and  in  con- 
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sideiation  of  the  great  charges  and  expenses  the  said  under- 
takers, their  heirs  or  assigns  should  be  at,  not  only  in'Aak* 
isg  the  said  rivers  Mersey  and  Inu'ell  navigable  as  aforesaid,  ti. 

bat  also  in  making,  erecting,  repairing,  cleansing,  mamtainbg,   ^  i  ^^J^l** 
keeping  up  and  continuing  the  weirs,  works,  locks,  dams,  Navdoatkht. 
sluices,   bridges  and  other  matters  necessary  to  be  made 
Md  erected  as  aforesaid,  it  should  and  might  be  lawful  to 
aad  for  the  said  undertakers,  their  heirs  and  assigns,  and  no 
odiers,  from  time  to  time,  and  at  all  times  thereafter,  to  ask, 
demand,  receive,  recover  and  take  to  and  for  their  own 
proper  use  and  behoof,  in  respect  of  the  charges  and  ex- 
penses aforesaid,  for  all  and  every  such  coal,  cannel,  stone, 
timber,  and  other  goods,  wares,  merchandizes  and  other 
commodities  whatsoever,  as  should  be  carried  or  conveyed 
m  any  boat,  barge,  lighter  or  other  vessel,  in,  upon,  to  or 
from  any  part  of  the  said  rivers  Mersey  and  Irwell,  between 
Bank  Key  and  the  said  place  called  Hunt's  Bank  in  Man* 
Chester  aforesaid,  such  rate  and  duty,  rates  and  duties,  for 
tonnage  over  and  besides  what  should  or  might  be  paid  for 
freight  or  carriage  of  the  said  goods,  as  the  said  undertakers, 
their  heirs  or  assigns,  should  think  fit,  not  exceeding  Ss.  4d. 
for  every  ton  of  such  coal,  cannel,  stone,  slate,  timber,  or 
other  goods,  wares,  merchandizes  and  commodities,  and  so   * 
proportionably  for  every  quarter,  or  less  quantity  or  weight, 
die  same  rate  and  duty^  rates  and  duties,  to  be  paid  at  such 
pbce  or  places  near  to  the  said  river,  and  in  such  manner 
as  the  said  undertakers,  their  heirs  or  assigns,  shonld  think 
fit. 

And  after  reciting  that  it  would  be  necessary  in  some 
places  to  hale  and  tow  up  and  draw  up  the  said  rivers  the 
said  boats,  barges,  lighters  and  other  vessels,  by  the 
strength  of  men,  horses,  engines  and  other  means  in  that 
behalf  convenient,  it  was  therefore  thereby  further  enacted, 
that  it  should  and  might  be  lawful  to  and  for  the  said  nn- 
dertakers,  their  heirs  and  assigns,  their  agents  and  workmen, 
servants,  helpers  and  assistants,  to  set  up  and  for  them, 
and  the  boatmen,  bargemen  and  watermen  passing  or  navi- 


.  / 
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1829.        gating  in  or  upon  the  said  rivers  Mersey  and  Irwell,  or  in  or 

The  Kino     "P^"*  ^^V  ^^^f  streams  or  passages  that  should  be  made 
v.  use  of  as  aforesaid,  winches  and  other  engines,  in  conve- 

Irwell  ^^^^t  places,  and  by  and  with  the  same,  by  strength  of  men. 
Navigation,  horses  or  beasts,  going  upon  the  said  banks  or  lands  near 
to  the  said  rivers,  streams,  cuts  or  passages,  in  convenient 
manner,  without  the  least  hinderance,  trouble,  or  interruption 
of  any  person  or  persons  whatsoever,  to  draw,  tow  or  hale, 
up  or  down  the  said  rivers,  the  said  barges,  boats  or  other 
vessels.  And  it  was  thereby  further  enacted,  that  the  said 
undertakers,  their  heirs  or  assigns,  should,  (where  wanting,) 
at  their  own  costs  and  charges,  make,  set  up  and  from  time 
to  time  maintain  convenient  gates  and  bridges,  passages 
and  stiles,  in  all  the  hedges  and  fences  in  the  towing  paths 
and  ways  to  be  set  out  as  aforesaid,  and  over  the  new  cuts, 
trenches  and  passages  for  water  so  to  be  made,  where  ne- 
cessary for  the  occupiers  of  lands,  tenements  and  heredita- 
ments thereunto  adjoining  to  come  at  their  lands  for  the 
use  and  occupation  of  the  same,  in  such  manner  as  the  said 
commissioners,  or  any  seven  or  more  of  them,  should  from 
time  to  time  order  and  direct,  and  should  not  remove  any 
bed  of  sand,  or  gravel  pits,  or  other  things  for  preserving  of 
fords,  nor  in  any  sort  hurt,  obstruct  or  destroy  any  bridgei. 
highways,  common,  public  or  private,  usual  fords  or  pat- 
sages  over  the  said  rivers,  or  either  of  them,  until  such 
time  as  they  should  first,  at  their  own  costs  and  charges, 
have  made  up  and  perfected  such  other  conveniences  for 
passing  of  the  same,  at  or  near  the  same  places  as  should 
be  as  convenient  to  pass  over  the  said  rivers,  or  either  of 
them,  as  the  said  commissioners,  or  any  seven  or  more  of 
them  should  adjudge  proper,  notice  being  first  given  to  all 
the  acting  commissioners  of  the  time  and  place  of  the  meet- 
ing to  adjudge  and  determine  of  such  conveniences  to  be 
made  as  aforesaid,  at  least  twenty  days  before  such  meeting, 
and  all  such  conveniences  so  to  be  made  should  from  time 
to  time  be  maintained  in  good  and  sufficient  repair  by  the 
said  undertakers,  their  heirs  or  assigns, 
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And  it  was  thereby  further  enacted,  that  if  the  said  ud-        ^^^^ 
dertakers,  their  heirs  or  assigns,  should,  in  pursuance  of  the      v«^s^^*^/ 
powers  given  by  the  said  act,  raise  the  water  in  the  said     Th®  Kihg 
jifen  Mersey  and  Irwell  above  its  ancient  or  usual  height,  Mersey  and 
whereby  the  adjacent  lands   might  be  more  liable  to  be  -^  Irwell 
overflowed  or  damaged  than  they  had  formerly  been,  that 
then   they,  the  said  undertakers,  their    heirs   or  assigns, 
should,  at  their  own  proper  costs  and  charges,  from  time  to 
time  cause  the  banks  of  the  said  rivers,  and  of  all  such 
streams,  trenches  or  brooks  as  come  into  the  said  rivers,  or 
either  of  them,  to  be  proportionably  raised,  heightened  and 
strengthened  in  all  parts  where  need  should  require,  so  as 
the  new  banks  should  be  able  and  sufficient  to  contain  the 
water  at  such  its  raised  height,  and  also  should,  from  time 
to  time^  maintain  and  repair  the  said  banks  as  often  as  occa- 
OOD  should  require ;  and  if  the  said  undertakers,  their  heirs 
or  assigns,  in  pursuance  of  the  powers  aforesaid,  should 
make    any  new  cuts,  trenches  or  passages  for  water,  by 
reason  whereof,  or  by  means  of  the  navigation  to  be  made 
and  effected  as  aforesaid,  any  person  or  persons  should  not 
have  convenient  ingress  or  egress  into  or  out  of  his,  her  or 
their  respective  lands,  tenements  or  other  hereditaments,  or 
mg  part  thereof,  as  he,  she  or  they  before  that  time  had, 
or  as  occassion  should  require,  that  then  and  in  such  case 
the  said  undertakers,  their  heirs  and  assigns  should,  at  their 
own  proper  costs  and  charges,  make,  erect  and  from  time 
to  time  maintain,  such  sufficient  bridge  or  bridges,  or  other 
sufficient  passages  over  and  near  unto  every  such  new  cut, 
passage   or  trench,  as  by  the  said  commissioners,  or  any 
seven    or   more    of   them,  should  be   directed.    And    it 
was  thereby  further  enacted,  that  the  said  rivers  Mersey 
and  Irwell  were,  and    for    ever    thereafter    should    be, 
esteemed  and  taken  to  be  navigable  from  Liverpool  afore- 
said to  the  said  place  called  Hunt's  Bank  in  Manchester 
aforesaid,  and  that  all  the  king's  liege  people  whatsoever, 
with  their  goods  and  merchandizes,  might  have  and  lawfully 
eiyoy  their  free  passage  in,  along,  through  and  upon  the 
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18^9.        ^id  rivers  Mersey  and  Irwell,  or  any  part  thereof  between 
^^'^^^^       Liverpool  aforesaid  and  the  said  place  called  Hnnt's  Bank 
^^'^^      in  Manchester  aforesaid,  with  boats,  barges,  lighters  and 
Mersey  and    other  vessels,  and  also  all  necessary  and  convenient  liberties 
Navioatiov.  f^^  navigating  the  same  without  any  let,  binderance  or  ob- 
struction from  any  person  or  persons  whatsoever,  paying 
such  rate  and  duty,  rates  and   duties,  as  were  by  that  act 
appointed  to  be  paid  to  the  said  nndertakers,  their  heirs  or 
assigns.     And  after  reciting  that  the  said  river  Mersey  had 
been  theretofore  and  then  was  navigable  from  Liverpool 
to  Bank  Key,   it  was  farther  enacted  that  all  goods  and 
merchandizes  (as  theretofore  the  same  had  been)  should  be 
and  remain  free  and  exempted  from  paying  any  toll,  duty 
or  tonnage  to  the  said  undertakers,  their  heirs  or  assigns, 
between  Liverpool  and  Bank  Key  aforesaid. 

By  another  act  of  parliament,  passed  ki  the  4th  year  of  the 
reign  of  King  Geo.  3,  entitled  '*  An  Act  for  altering  an  Act 
passed  in  the  7th  year  of  the  reign  of  his  late  Majesty 
King  Geo.  1,  entitled  An  Act  for  making  the  rivers 
Mersey  and  Irwell  navigable  from  Liverpool  to  Manchester, 
in  the  county  palatine  of  Lancaster,  by  incorporating  the 
proprietors  of  the  said  navigation  and  to  declare  their  re« 
spective  shares  therein  to  be  personal  estate,''  the  th^ 
proprietors  and  undertakers  were  incorporated  by  the  name 
of  **  The  Company  of  Proprietors  of  the  Mersey  and  IrweH 
Navigation,'*  and  invested  with  the  same  powers  as  were 
gfven  by  the  former  act. 

The  said  appellants,  and  the  undertakers  from  whom 
they  derive  their  title,  have  at  very  heavy  costs  and  charges, 
and  in  pursuance  of  the  powers  granted  to  them  by  the  said 
act,  made  and  maintained  and  still  do  maintain  and  continue 
navigable  the  said  rivers  from  Liverpool  to  Manchester. 
They  have  made  (and  kept  in  order,  by  repairing  with  gravel 
and  sand)  towing-paths  by  the  side  of  the  whole  line  of 
navigation,  by  cutting  away  the  brows,  levelling  the  lands, 
and  erecting  bridges  over  brooks  and  ditches  crossing  the 
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towmg-paths.    They  pay  rent  for  the  towing-paths  along        1829. 

some  parts  of  the  line ;  wherever  they  have  not  bought  land     Jj^*^^^ 
I  i-        f  •  1         mi  •  t        The  Kino 

they  pay  rent  for  the  towing-paths,     ihe  towing-paths  y, 

are  not  fenced  oflF  from  the  adjoining  lands  except  in  a  few  Meksey  and 
places,  and  in  these  instances  the  fences  have  been  made  and  Navigation. 
maintained  by  the  owners  of  the  adjoining  land  and  not  by 
the  appellants,  but  gates  have  been  erected  by  the  company 
at  the  fence  between  adjoining  fields  where  the  landholders 
have  required  it  to  prevent  the  cattle  trespassing,  and  such 
gates  are  maintained  by  the  appellants.  The  banks  be- 
tween the  river  and  the  towing-path  have  been  repaired 
sometimes  by  the  appellants,  but  chiefly  by  the  landowners, 
who  have  in  that  case  been  supplied  by  the  appellants  with 
stone  and  materials  at  a  low  price,  to  induce  them  to  make 
such  repairs.  When  the  navigation  is  impeded,  the  appel- 
lants scour  and  dredge  the  river,  applying  the  gravel  and 
sand  so  taken  out  to  the  repairs  of  the  towing-paths,  and 
selling  the  surplus  when  they  have  more  gravel  or  sand  than 
is  necessary  for  that  purpose.  In  several  parts  of  the  navi- 
gation the  appellants  have  made  new  navigable  cuts,  con- 
necting different  parts  of  the  river.  Three  such  cuts,  of 
the  breadth  of  eight  yards  each,  and  being  altogether  938 
yards  in  length,  have  been  made  and  now  are  used  by  the 
appellants  in  the  township  of  Barton-upon-Irwell.  The 
land  necessary  for  these  cuts  belongs  to  the  appellants  and 
was  taken  by  them  under  the  powers  of  the  act,  and  com- 
pensation made  to  the  landowners  pursuant  thereto.  The 
length  of  the  navigation  within  the  township  of  Barton- 
upon-Irwell  is  9  miles  7  furlongs.  Six  miles  and  a  half  of 
the  towing-path  is  within  the  township  of  Barton-upon- 
Irwell,  and  the  residue  thereof  is  in  another  township. 

There  are  several  rivers  and  locks  on  the  navigation  erected 
and  maintained  by  the  appellants  within  the  township  of 
Barton-upon-Irwell,  and  the  surplus  water  held  up  by  one 
of  their  weirs  is  taken  from  the  appellants  by  the  proprie- 
tors of  a  neighbouring  mill,  who  pay  an  annual  rent  to  the 
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appellants  for  it.     A  very  large  traffic  is  carried  on  along 
The^iNG     ^^^  navigation  in  flats  and  other  vessels,  belonging  in  part 
V.  to  the  appellants,  and  the  residue  to  other  persons,  viho 

Itf  ERSET  Aod 

Irwell  employ  them  in  the  carriage  of  goods  between  Manchester 
Navigation,  jmj  Liverpool.  The  tonnage  actually  received  by  the  ap- 
pellants from  the  other  persons,  together  with  the  tonnage 
which  would  be  received  by  them  if  the  vessels  so  employed 
by  themselves  were  the  property  of  other  persons,  amounts 
to  a  large  sum,  and  the  proportion  thereof  payable  in  respect 
of  the  length  of  the  navigation  and  towing-paths  in  the 
township  of  Barton- upon-Irwell,  amounts  to  the  sum  of 
2600/.  The  appellants  contended  that  they  were  not  ratable 
at  all  for  or  in  respect  of  the  property  rated,  or  if  ratable  at 
all,  that  they  were  only  ratable  for  and  in  respect  of  the  cuts, 
and  not  in  respect  of  the  rest  of  the  navigation  and  towing- 
paths,  and  that  in  such  case  they  ought  only  to  be  rated  in  the 
proportionate  part  of  the  said  sum  of  ^600L,  which  should 
be  considered  payable  in  respect  of  the  length  of  the  said 
cuts,  and  further,  that  they  were  not  rjatable  for  tonnage  upon 
their  own  vessels,  which  paid  no  such  duty.  But  the  Court 
of  Quarter  Sessions  held  that  the  appellants  were  liable  to 
be  rated  for  the  whole  line  of  navigation  within  the  town- 
ship of  Barton-upon-Irwell  in  respect  of  the  land  taken  and 
used  by  them  for  the  Mersey  and  Irwell  navigation,  the 
towing-paths,  weirs,  locks,  cuts  and  sluices,  but  assessed 
the  annual  value  of  the  profits  at  2600/.,  and  ordered  the 
sum  to  be  reduced  accordingly.  It  is  agreed  that  the  several 
acts  of  parliaments  for  making  and  regulating  the  said  navi- 
gation shall  be  taken  as  part  of  this  case,  and  may  be 
referred  to  as  such, 

Courtney f  Starkie  and  Armstrong,  in  support  of  the  order 
of  sessions.  The  appellants  are  rated  in  respect  of  four 
things,  viz.  lands  taken  and  used,  towing-paths,  weirs,  locks 
and  sluices,  and  the  new  cuts.  As  to  the  new  cuts,  the 
appellants  stand  in  the  same  situation  as  any  other  canal 
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company.    The  case  finds  that  the  land  taken  for  the  cuts         1899. 


belongs   to  them.      They  are  ratable   in   respect  of  the      _.    _ 

'  T,  .^     7       17  Ti  The  King 

wears,  locks,  and  sluices,  Rex  v.  Macaonala(a),  Rex  v.  v. 

Cardington  (6).     So    for   the  towing-paths.   Rex  v.   The   ^^^l^^^ 

Mayor  of  London  (c).     They  are  liable  for  land  taken  and   Navigation. 

used  for  navigation.     The  case  finds  that  the  appellants 

have  made  and  maintained,  and  continue   navigable,  the 

laid  rivers  from  Liverpool  to  Manchester.     They  scour  the 

nver  and  sell  the  gravel.    They  have  exclusive  possession, 

with  slight  exceptions  in  favour  of  pleasure  boats  and  boats 

with  manure.     The  appellants  cut  away  mounds.     They 

bought  land  for  some  towing-paths.     The  act  of  parliament 

makes  this  a  public  navigable  river,  and  the  appellants  will 

probably  avail  themselves  of  this  circumstance  to  contend 

that  this  is  like  a  highway.     They  will  perhaps  insist  that 

this  was  not  a  beneficial  occupation,  and  will  rely  upon  the 

clause  in  the  act  which  makes  the  navigation  a  highway. 

The  reason  why  trustees  of  turnpike  roads  are  not  rated  is, 

that  they  are  not  b^eficial  occupiers ;   it  being  provided 

by  the  general  turnpike  act  that  they  shall  not  directly  or 

indirectly  derive  any  benefit.     By  the  express  provision  of 

the  turnpike  act  '4he  trustees  are  to  lay  into  roads  the  land 

which  they  are  directed  to    purchase"  (rf).     This  is  very 

different  from  the  language  of  these  acts;  in  the  first  of 

which  the  words  are,  '*  to  and  for  their  own  proper  use  and 

behoof"  (e).      The  second  act  states  that  the  trustees  had 

done  what  they  were  to  do.     It  was  a  condition  precedent 

that  they  should  make  compensation.  They  must  therefore 

have  bought  the  land  which  constituted  the  bed  of  the  river. 

if  it  be  argued  that  they  stand  in  the  same  situation  as 

trustees,  it  is  sufficient  to  refer  to  this  act.     [Sir  X  Scarlett. 

It  is  not  meant  to  be  contended  that  the  occupation  was  not 

beneficial.     The   ground  taken  by  the  appellants  is,  that 


(fl)  12  East,  S24.  (<0  3  Geo,  4,  c.  126,  s,  86. 

(6)  Cowper,501.  {c)  Ante,B7. 

(r)  4T.  R.  21. 
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I82g.        they  were  not  occupiers.]  '  In  Rex  v*  Mayor  q/*  London  (a) 
^"^^^^^^      it  was  said  that  the  possession  follows  the  property.     It 
^^  cannot  be  doubted  that  the  appellants  were  in  the  actual  oc* 

BASSET  and  cupation  inasmuch  as  they  took  the  tolls.  Rex  v.  Jolliffe  (6), 
NAYIGATIC0.  though  relied  upon  by  the  other  side,  is  in  truth  an  autho- 
rity in  favour  of  the  respondents.  The  appellants  are  in 
the  same  situation  as  Sir  John  Eden  was  there.  In  Rex  v* 
Belize)  the  exclusive  use  of  a  waggon  way  was  held  to  be 
ratable.  The  case  of  Rex  v.  The  Weaver  Navigation(d)  was 
cited  at  the  sessions  on  account  of  a  dictum  of  Mr.  Justice 
Bayley,  but  there  must  be  a  mistake  in  the  report  of  that  case. 
The  Court  can  only  look  to  the  occupation.  If  that  case  is 
accurately  reported^  it  must  be  contended  on  the  part  of  the 
respondents,  that  the  soil  was  vested  in  them  by  4  Geo.  3,(e). 
[Lord  Tenterden,  C.J.  Could  it  be  contended  that  the  com- 
pany was  not  ratable  for  the  towing  paths  ?]  The  case  finds 
that  such  land  as  they  did  not  buy  they  pay  rent  for.  [Bay- 
ley,  J.  If  they  have  only  an  easement,  the  party  who  has  the 
possession  of  the  soil  is  alone  ratable.  Lord  Tenterden,  C.  J. 
The  question  then  is,  whether  the  company  are  the  occu- 
piers of  the  river.]  They  are  also  ratable  for  the  naviga- 
tion. The  first  statute  that  speaks  of  purchase  money, 
4  Geo.  3,  (e)  enacts  that  the  powers  given  by  7  Geo.  1, 
c.  15,  shall  be  vested  in  the  company  of  proprietors  of  the 
Mersey  and  Irwell  navigation,  and  enables  them  to  purchase 
lands  &c.  It  is  clear  that  the  company  had  the  power  of 
purchasing.  In  HoUis  v.  Goldfinch  {/)  the  undertakers  of 
the  navigation  had  no  power  to  purchase  lands,  nor  did  the 
act  recognise  in  them  any  right  of  soil  in  the  beds  or  banks 
of  the  rivers  intended  to  be  made  navigable,  and  for  these 
reasons  the  Court  held  in  that  case  that  there  was  no 
ground  for  presuming  a  purchase,  and  that  therefore  tres- 

(o)  4T.R.  21.  (c)  Anle.  90. 

(6)  2  T.  R.  90.  (/)  2  D.  &  R.  316;  1  B.  &  C. 

(c)  7  T.  R.  598.  205. 

Id)  7  B.  &  C.  70. 
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pasa  qnare  clauaum  firegit  was  not  maintainable.     So  in  the        18^9. 
Duke  of  Newcastle  v.  Clarke  (a)  the  Court  of  Common  Pleas      ^^^^^^^ 
held  thai  commissioners  of  sewers  had  merely  an  authority^  ^ 

and  not  such  a  possessing  interest  as  would  entitle  them  to    ^^^^^^  ^^ 
naintain  trespass^    But  in  Dyson  v.  ColUck  (6)  the   con-  Naticatiok* 
tiactora  for  the  completiou  of  a  navigable  canal  were  held 
to  lunre  such  a  possession  as  would  entitle  them  to  main- 
tain trespass*     The  statute  of  Elizabelk  speaks  of  occupa- 
tion.    Occapation  must  be  understood  with  reference  to 
the  subject-matter*    Here  it  must  meau  the  persons  who 
have  the  substantial,  beneficial  and  apparent  occupation. 
To  whom  could  the  overseers  look  as  occupiers  i  The  ap- 
pellants are  the  persons  deriving  profit  from  the  navigation, 
and  they  are  the  persons  who  use  the  land  so  as  to  make  it 
productive.     The  gas  pipes  at  Rochdale,  Bath,  Brighton  (c) 
and   Birmingham,  are  all  rated.      The  case  of  Rex  v. 
Jdliffe  {d)  when  examined  is  in  favor  of  the  appellants. 
la  that  case,  the  defendant  had  enjoyed  the  exclusive  right  of 
using  a  way-leave  over  land  which  he  held  in  common  with 
Mr.  Milbanke,  paying  a  certain  sum  yearly,  and  the  privilege  of 
using  a  way-leave  which  had  been  demised  to  Sir  John  Eden* 
Mn  Justice  Askhurst  observes, ''  that  it  cannot  be  said  that 
the  defendant  was  an  occupier  of  any  thing,  for  all  that 
he  has  is  a  concurrent  right  given  him  by  Sir  John  Eden 
of  making  use  of  this  way*leave  at  so  much  per  ton  for  all 
the  coals  that  be  should  carry,  which  is  nothing  more  than 
a  purchase  of  the  liberty  of  carrying  every  ton  of  coals." 
Mr.  Justice  Grose  says,  ''  in  order  to  support  this  rate  the 
defendant  must  be  rated  either  for  the  way  or  the  land  over 
which  the  way  passes ;  but  he  cannot  be  rated  for  the  latter, 
because  the  land  must  have  been  before  rated  in  the  hands 
of  the  occupier  of  that  land.     Neither  is  he  liable  to  be 
rated  for  the  former,  because  it  is  positively  stated  that  he 
never  made  the  waggon  ways,  which  he  had  the  power  of 

(a)  8  Taunt.  602.  and  Coke  Company, 8  D.&  R.  308; 

(6)  5  B.  &  A.  600 ;  1  D.&R.225.      6  B.  &  C.  466. 
(c)  Bex  V.  Brighton  Gas  Light         {d)  2  T.  R.  90. 
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1829.        doing  under  the  leases,  but  by  the  consent  of  Sir  John  Eden 

JJ|^"X^      ^^  ^2w  used  those  way-leaves  which  Sir  John  Eden  had 
The  Kino  ,  ,  .^  i 

v.  made,  and  if  any  person  could  be  rated  for  those  way-leaves 

^iRw  JlI"^   it  would  be  Sir  John  Eden."  Yet  Sir  John  Eden  clearly  had 
Navigation,  not  the  soil.     His  lordship's  only  doubt  therefore  was  whe« 
ther  a  profit  was  made  of  the  use  of  the  soil.   In  Rex  v.  Be// (a) 
the  defendants,  who  were  grantees  ofway-leaves,  had  inclosed 
them,  thereby  excluding  all  other  persons,  whichdoes  not  make 
a  very  material  difference.     If  the  Court  are  of  opinion  that 
the  soil  of  the  river  is  not  vested  in  the  company,  yet  if  the 
whole  is  contributory  to  a  gross  profit,  the  whole  is  ratable. 
The  rate  must  be  entire.     It  is  next  to  impossible  to  make 
an  assessment  apportioning  the  rate  upon  the  different 
sources  of  profit.    The  cases  shew  that  where  land  is  con* 
tributory  to  a  gross  profit  the  whole  must  be  rated.     It 
seems  to  have  been  considered  at  first  that  tolls  w^ere  ratable. 
When  it  was  found  that  the  occupation  of  land  was  nece»* 
sary,  the  cases  shew  the  nature  of  the  occupation.     In  Rex 
V.  Nicholson  (6)  the  Court  held  that  tolls  must  be  connected 
with  something  real,  and  they  seemed  to  have  considered 
that  making  them  payable  at  their  own  wharfs  and  ware- 
houses was  sufiicient.     In  Rex  v.  MacdonaId(c)  the  Duke 
of  Bridgewater^s  trustees    were    held   to   be  ratable   as 
occupiers  of  a  canal  lock,  tunnel  dues  or  rates.     In  Rex  v. 
Ellis  (d)  the  lessee  of  the  fishery  was  held  to  be  ratable, 
and  in  Rex  v.  Hogg  (e)  a  house  and   engine  for  carding 
cotton,  because  held  at  an  entire  rent,  were  held   to  be 
'  ratable.     So  here  the  appellants  are  ratable  for  the  whole, 
it  being  one  entire  property.  Rex  v.  Bradford  (f).    [Lord 
Tenterden,C.J.  There  the  Court  held  that  it  was  one  office.] 
But  Ilollis  V.  GoldJinch(g)  does  not  shew  that  trespass  could 
not  be  maintained.     Here  they  drag  the  river,  make  the 
walls,  and  sell  the  water. 

(fl)  7  T.  R.  598.  (d)  1  M.  &  S.  652. 

(6)  12  East,  330.  (c)  1  T.  R.  721;  Cald.  266. 

(c)  18  East,  324;  and  see  Rex  (/)  4  M.  &  S.  317. 

V.  Coke,  8  D.  &  R.  6C6;  5  B.  &  C.  (g)  3  D. &R.  216;  1  6.&C.205. 
797. 
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Sir  J.  Scarktt,  J.  Williams^  Coltman  and  Aglionby, contA. 
Tke  towing-paths  perhaps  present  a  difficulty,  but  the  TbeKiKo 
appellants  object  to  the  generality  of  the  rate,  which  uses  ««  ^'  ^ 
the  word  **  tonnage"  and  '*  land  taken  and  used/'  Rex  v.  Irwell 
Rebcwe  (a) ;  Rex  v.  Cardington  (6).  It  is  impossible  to  state 
(be  law  more  clearly  than  is  done  by  Lord  Ellenborough  in 
JtexT.  Nicholson  (c).  Tolls  are  not,  as  tolls,  ratable  at  all. 
Tolls  in  their  nature  are  not  capable  of  occupation.  A  man 
may  have  dominion  over  water  appropriated  for  domestic 
or  manufacturing  purposes,  and  may  maintain  an  action  for 
a  disturbance,  but  he  can  have  no  occupation  of  running 
water.  A  flowing  river,  the  soil  of  which  is  not  vested  in 
the  company,  is  not  capable  of  such  occupation  by  them  as 
to  render  the  company  ratable,  notwithstanding  they  have  the 
tolls  to  their  own  use.  In  Rex  v.  Palmer(d),  Lord  Tenterden, 
iu  giving  the  judgment  of  the  Court,  says,  that  it  is  now  fully 
established  that  tolls  j^erse  are  not  ratable.  The  proprietors 
of  a  navigation  are  therefore  ratable  only  as  the  occupiers  of 
the  canal,  or  land  covered  with  water,  for  their  tolls,  as  profits 
arising  out  of  that  land  so  used.  Rex  v.  Trustees  of  the  River 
Weaver  {e).  It  would  be  difficult  to  shew  that  the  soil  of 
the  river  Mersey  was  vested  in  the  company.  The  soil  is, 
in  fact,  vested  in  the  Duke  of  Lancaster ;  and  the  soil  of 
Irwell  is  vested  in  the  owners  of  the  adjoining  lands.  The 
acts  dope  by  the  company,  which  are  found  in  the  case,  are 
primd/ade  evidence  of  occupation,  but  when  explained 
they  amount  to  nothing.  So  where  a  builder  is  engaged  in 
building  a  house,  his  acts  would,  unexplained,  be  evidence  of 
a  seisin  in  fee ;  and  it  would  be  the  same  with  a  person  who 
was  employed  to  build  the  custom-house  (/).  Here  the  act 
only  gives  the  company  a  right  of  possessing  easements  over 

(a)  1  Const,  142,  pi.  177;  Cowp.  1^^,  Lord  Eldon,  C,  is  represented 

58S ;  1  NoL  90.  to  liave  said, ''  that  possession  was 

(5)  Cowp.  581 ;  1  Bott,  5th  ed.  not  eren  primd  facie  evidence  of 

154,  pi.  183.  property  in  land.*'    This  is  proba- 

(c)  12  East,  330.  blj  the  mistake  of  the  reporter; 

((02D.&R.793;  1B.&C.546.  but  the  supposed   dictum   being 

(e)  7  B.  &  C.  70,  D.  placed  in  the  margin,  has  found 

(/)  In  Hiem  v.  Hiemf  13  Ves.  its  way  into  the  indexes,  &c. 

VOL.  IV.  H 
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the  soil.     No  words  in  the  act  enable  them  to  purchase 

The  Kino     ^^^  ®^^'  ^^  ^^^  river,  though  there  are  words  enabling  them 
V,  to   purchase   other  lands.     If  this  company  is  ratable  in 

TmPRSEY  &.Ila 

Irwell  respect  of  the  use  of  water  running  over  land  in  the  parish, 
Navigation,  some  future  age  may  rate  balloons  passing  the  air  over  the 
parish,  on  the  ground  that  cujus  est  solum  ejus  est  usque  ad 
calum.  This  is  a  most  ungrateful  rate,  inasmuch  as  not 
a  country  gentleman  perhaps  would  attend  the  sessions,  the 
value  of  whose  estate  was  not  doubled  by  this  navigation. 
Where  turnpike  roads  are  made,  there  is  no  occupation  by 
the  trustees,  who  merely  receive  compensation  for  the  passage 
which  they  afford.  The  case  finds  that  part  of  the  ratcis  im* 
posed  in  respect  of  boats  belonging  to  the  company,  Rex 
V.  Leeds  and  Liverpool  Canal  Company  (a).  Upon  the  face  of 
the  case  they  have  made  an  assessment  for  the  amount  of  ton- 
nage, upon  a  supposition  that  their  own  boats  have  belonged 
to  other  persons  and  paid  tonnage.  [Lord  Tenterden^  C.  J. 
If  the  company  occupy  any  one  ratable  property  the  Court 
should  not  quash  the  rate,  but  send  it  back  to  the  sessions 
to  be  amended.]  The  Court  must  quash  the  rate.  Rex  v. 
Dursleif  (i).  Rex  v.  Hogg  (c).  Rex  v.  St.  Nicholas,  Glou- 
cester (rf).  Rex  v.  Corporation  of  Bath  (e).  The  rate  has 
never  been  paid.  There  can  be  no  inconvenience  therefore 
from  quashing  it. 

Lord  Tenterden,  C.J. — I  am  of  opinion  that  the 
company  are  not  ratable  for  the  navigation  of  the  ancient 
river.  The  rate  being  made  upon  them  as  proprietors  of 
the  navigation,  the  order  must  be  quashed.  Of  the  new 
cuts  the  company  are  the  actual  purchasers,  so  are  the  locks. 
I  say  nothing  about  the  towing-paths,  because  it  is  sug- 
gested that  the  facts  are  incorrectly  stated.  We  ought  to 
quash  the  order  of  sessions,  and  send  back  the  case  to  the 
sessions  for  them  to  rate — if  they  can. 

Bayley,  J. — At  first  it  struck  me  that  the  company 
were  liable  to  be  rated  for  the  whole.     As  to  the  navigation 

(a)  6  T.  R.  53.         '  (d)  14  East,  609. 

(6)  1  T.  R.  7«1;  Caldec.  ^66,  (f)  5  East,  325. 

(c)  Caldec.  862. 
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I  think  I  was  wrong.     To  bring  them   within  the  statute 
of  Elizabelky  they  must  be  occupiers.     Being  entitled' to     The^KT^o 
have  banks  to  hotd  the  water,  I  thought  they  were  occu-  v, 

piers.  But  they  can  maintain  flo  description  of  action  which  i^well 
occupiers  can  (a).  They  have  merely  an  easement.  Here  Navigatiom. 
the  soil  of  the  ancient  bed  of  the  river  does  not  belong  to 
the  company.  They  have  only  a  qualified  right.  The  soil 
remains  in  the  original  owners,  and  in  their  occupation. 
Where  they  make  cuts  under  the  power  given  them,  and 
erect  weirs,  dams  or  locks,  they  are  occupiers  of  the  land 
where  these  stand.  Upon  the  point  whether  the  rate  should 
be  quashed  or  sent  back  for  amendment,  I  think  it  ought 
to  go  down  to  the  sessions  to  be  amended  by  rating  only 
such  parts  as  are  legally  ratable,  as  otherwise  you  will  reim- 
burse for  by-gone  time  by  a  rate  upon  those  who  are  occu- 
piers at  the  time  of  the  second  rate. 

Little  DALE,  J. — I  am  entirely  of  the  same  opinion.  I 
think  the  navigation  is  not  ratable.  I  rather  think  the  rate 
should  go  back  to  the  sessions.  But  for  the  circumstance 
mentioned  I  should  have  thought  the  rate  should  be  quashed. 
I  do  not  see  how  it  is  possible  to  say  how  much  should  be 
assessed  for  the  towing-paths.  In  respect  of  the  cuts,  the 
amount  may  perhaps  be  ascertained ;  but  with  respect  to 
the  locks,  one  cannot  say  how  much  of  the  2600/.  should 
be  put  upon  that  part  of  the  property,  but  that  is  for  the 
justices. 

Parke,  J. — ^l^his  case  has  been  argued  with  great  ability. 
At  last  it  resolves  itself  into  this.  Were  the  company 
the  occupiers  of  the  land  ?  The  older  cases  seem  to 
have  been  decided  upon  a  wish  to  eiLtend  the  funds,  and  by 
looking  into  cases,  instead  of  attending  to  the  words  of  the 
act  of  parliament.  In  Williams  v.  Jones  (b\  the  owner  of  a 
ferry  was  held  not  to  be  ratable  for  the  tolls  in  the  parish 
where  they  were  collected,  and  where  one  of  the  termini  of 
the  ferry  was  situated,  and  on  which  the  ferry  boat  was 

(a)  Aod  see  Buszard  v.  Oqfel,  ante,  lu  197.  (5)  13  East,  346. 
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1829.        secured  by  means  of  a  post  id  the  ground  (a),    I  think  the 

^'^'^^      company  are  not  ratable  for  the  bed  of  the  river,  but  that 

y^  they  are  ratable  for  the  locks,  the  weirs,  and  the  cuts.     I  do 

Mersey  and    ^Qt  see  how  this  is  distinguishable  from  the  case  of  a  ferry. 

Navigation.  They  are  not  occupiers  of  the  highway.     They  have  merely 

a  special  power  in  it.    There  may  be  a  difficulty  in  fi^cing 

the  quantum  of  rate.    That,  however,  is  not  for  us  but  for 

the  sessions. 

Order  of  sessions  quashed,  the  case  to  be 
remitted  to  the  sessions  to  consider  of  amend- 
ing the  rate,  to  rehear  and  reconsider  the 
same. 


Beeston  v.  Beckett  and  others. 

A  rule  to  set  QN  the  24th  January,  Wyburn  obtained  a  rule  to  shew 

ings  for  irre-  cause  why  the  declaration  should  not  be  set  aside  for  irre- 

gulftrity  was  gularity.     The  irregularity  complained  of  was,  that  common 

upon  payment  bail  had  not  been  filed  for  one  of  the  defendants  at  the 

yjne  ejen  -    ^       ^^^  declaration  was  delivered.     The  defendants  were 

ant  of  costs 

incurred  sub-    nineteen  in  number,  and  one  attorney  had  appeared  for 

sequently  to         •    .  ^  /.  ^, 

au  offer  to  pay  eighteen  of  them, 
the  costs  occa- 


irregulanty. 


fi^Jl^liJjJri*^^        Langslow  this  day,  on  behalf  "of  the  plaintiff,  admitted 

the  irregularity;  but  produced  an  affidavit,  stating  that  the 
rule  to  shew  cause  was  not  served  until  late  in  the  evening 
of  the  26th  of  January,  although  it  had  been  obtained  on 
the  £4th ;  that  on  the  27th  the  plaintiff's  attorney  wrote  a 
letter  to  the  defendant's  attorney,  requesting  to  know  the 
amount  of  the  costs,  and  offering  to  pay  them  on  account 
of  the  irregularity  in  the  proceedings ;  and  no  answer  hav- 
ing been  returned  to  this  letter,  the  clerk  of  the  plaintiff's 
attorney  called  on  the  defendant's  attorney  in  the  evening 
of  the  28th  of  January,  to  ascertain  why  no  notice  had  been 
taken  of  the  letter  of  the  preceding  day;  that  the  clerk  of 
the  defendant's  attorney  admitted  that  the  letter  had  been 

(a)  See  Feter  v.  Kendally  6  B.  &  C.  703. 
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received,  but  no  answer  sent ;  that  the  clerk  of  the  plain* 

tiflPs  attorney  then  offered  51.,  and  requested  the  clerk  of      Beeston 

the  defendant's  attorney  to  take  the  costs  out  of  it;  but  v. 

B£CKETT> 

this  he  refused,  and  said,  "  the  matter  must  lake  its  regular 
coarse."  It  was  now  contended,  on  behalf  of  the  plaintiff, 
that  though  the  rule  must  be  absolute  on  account  of  the 
irregularity,  which  was  indisputable,  yet  that  the  Court 
ought  not  to  throw  the  costs  upon  the  plaintiff  beyond  the 
time  at  which  the  offer  to  pay  had  been  made ;  for  that  it 
was  evident  the  only  object  of  the  defendant's  attorney  was 
to  increase  the  costs  and  to  produce  delay;  and  it  was 
suggested,  that  the  costs  subsequently  incurred  should, 
with  a  view  to  preventing  such  conduct  in  attorneys  in 
future,  be  paid  by  the  defendant's  attorney  himself. 

The  Court  made  the  rule  absolute,  on  payment,  by  the 
defendants  of  all  costs  incurred  subsequent  to  the  offer  to 
pay  made  by  the  plaintiff. 


Doe,  on  the  demise  of  Daniel,  v.  Keir  and  others. 

Ejectment   for  divers  messuages  and  lands  in  the  Where  a  party 
several  parishes  of  Chilsham  and  Lympsneld,  lu  the  county  estate,  and 

of  Surrey.     The  demise  was  laid  on  the  10th  of  February,  ^**®  ^  power, 
•^  ^  ^  ''     executes  a 

1826.     At  the  trial  before  Mr.Serjeant  OWok?  at  Kingston,  deed  which  is 
at  the  spring  assizes,  1827(a),  a  verdict  was  found  for  the  ynderVhe 

plaintiff,  subject  to  the  opinion  of  this  Court  on  the  follow-  power,  but 

which  would 

mg  case : —  be  good  at 

Philip  Stanhope  being  seised  in  fee  of  the  premises  in  ques-  common  law, 
\  .  "*  .        the  estate  will 

tion,  by  indentures  of  bargain  and  sale  and  release,  bearmg  pass,  though 

date  respectively  the  «5th  and  26th  May,  1790,  between  the  |emplSo^^^ 
said  Philip  Stanhope  of  the  first  part,  Elizabeth  Daniel  of  an  execution 
the  second  part,  Samuel  Newnam  of  the  third  part,  William  ^  An  appoint- 

(fl)  Counsel  for  the  plaintiff,  Morryat  and  Hutchinson ;  for  the  de-  ^^  ^^  signed 

fendants,  Taddy^  Seijt.  sealed,  aud 

delivered  in 
the  presence  of  two  credible  witnesses,  is  not  well  executed  if  signed,  sealed,  and  deli- 
vered in  the  presence  of  two  persons,  to  one  of  whom  an  estate  is  appointed  therein  b^ 
way  of  remauider. 
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1829.        Daniel,  father  of  the  said  Elizabeth  Daniel,  of  the  fourth 
part,  and  Charles  Stanhope  and  Edward  Daniel  of  the  fifth 
part,  in  consideration  of  a  marriage  then  intended  to  be 
had  between  the  said  Philip  Stanhope  and  Elizabeth  Dofiiel, 
conveyed  the  premises  to  the  said  Charles  Stanhope  and 
Edward  Daniel,  and  their  heirs:  To  the  use  of  Philip 
Stanhope,  his  heirs  and  assigns,  until  the  marriage,  and 
after  the  solemnization  thereof:  To  the  use  of  Philip  Stafh 
hope  and  his  assigns  for  life :  Remainder  to  trustees  to  pre- 
serve contingent  remainders :    Remainder  to   the  use  of 
Elizabeth  Daniel  tor  life :  Remainder  to  trustees  to  pre- 
serve contingent  remainders :  Remainder  to  the  use  of  the 
children  of  said  marriage  in  tail,  as  Philip  Stanhope  and 
Elizabeth  Dante/ should  jointly,  by  deed  or  writing,  appoint, 
or  as  the  said  Philip  Stanhope  should  appoint  in  the  event 
of  bis  surviving  the  said  Elizabeth  Daniel;  and  for  want  of 
any^such  appointment :  To  the  use  of  all  and  every  the 
child  and  children  of  the  said  marriage  as  tenants  in  com- 
mon, and  the  respective  heirs  of  their  bodies ;  and  failing 
the  issue  of  such  child  or  children :  To  the  use  of  every 
other  such  child  or  children  equally,  and  if  only  one,  to  that 
one  in  tail;  and  in  default  of  such  issue:  To  the  use  of  the 
said  Philip  Stanhope  in  fee.     On  the  «Oth  May,  1790,  the 
marriage  between  the  said  Philip  Stanhope  and  Elizabeth 
Daniel  took  effect.     On  the  22d  October,  1801,  the  said 
Philip  Stanhope  died,  leaving  Elizabeth  Stanhope  his  wife, 
and  Elizabeth  Charlotte  Stanhope  and  Eugenia  Stanhope, 
his  two  daughters  and  only  children  by  the  said  Elizabeth, 
him  surviving,  and  without  having  made  or  joined  in  the 
making  of  any  appointment.     Elizabeth  Charlotte  Stanhope 
died  on  the  22d  of  June,  1816,  under  age  and  unmarried. 
By  bargain  and  sale  and  release,  bearing  date  respectively  3 
&4  December,  1817,  between  the  said  Elizabeth  Stanhope 
of  the  first  part,  the  said  Eugenia  Stanhope  of  the  second 
part,    Richard  Greenland  Denne  of  the  third  part,   and 
Samuel  Forster  of  the  fourth  part,  the  premises  were  con- 
veyed to  Denne  in  fee  to  make  a  tenant  to  the  pracipe  of  a 
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recovery:  To  the  use  of  the  said  Elizabeth  Stanhope  and  her  iBiO. 
assigns  for  life,  and  from  and  immediatelj  after  the  decease 
of  ihe  said  Elizabeth  Stanhope:  To  the  use  of  such  person 
and  persons,  and  to  and  for  such  estate  and  estates,  uses, 
trosts,  intents  and  purposes,  and  with,  under,  and  subject 
to  such  powers,  provisoes,  conditions  and  restrictions,  and 
with  such  remainders  and  limitations  over,  and  charged 
and  chargeable  with  such  sum  and  sums  of  monej^  in  such 
manner  as  the  said  Eugenia  Stanhope  had  already  at  the  exe- 
cution of  the  said  last-mentioned  indenture  directed,  limited 
or  appointed,  given  or  devised  the  same,  dt  should  at  any  time 
or  times  thereafter  direct,  limit  or  appoint,  give  or  devise 
the  same,  by  any  deed  or  instrument  in  writing,  under  her 
hand  and  seal,  to  be  executed  by  h&r  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses^  and  either  with 
or  without  power  of  revocation  and  new  appointment, 
or  by  her  last  will  and  testament  in  writing,  or  any  codicil 
or  codicils  thereto,  to  be  by  her  signed,  sealed  and  pub- 
lished in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses;  and  in  default  of  any  such  declaration, 
limitation  or  appointment,  gift  or  devise,  and  so  far  as  any 
such  should  not  extend:  To  the  use  of  the  said  .Ee/gema 
and  her  heirs.  In  Hilary  term,  1818,  a  recovery  was  suf- 
fered accordingly,  and  the  parties  entered  and  were  seised 
accordingly.  On  the  2d  of  October,  1818,  Elizabeth  Stan-' 
hope  died.  On  the  17th  of  November,  1818,  the  said 
Eugenia  Stanhope  intermarried  with  John  Keir,  By  inden- 
tures of  bargain  and  sale  and  release,  bearing^ate  respec- 
tively the  12th  and  13th  of  November,  1818,  and  the  inden- 
ture of  release  being  made  between  John  Keir  of  the  first 
part,  the  said  Eugenia  Stanhope  of  the  second  part,  and  Sir 
Edwin  Francis -Stanhope,  Bart.  Thomas  Carter  and  Law- 
rence Keir,  of  the  third  part,  being  a  settlement  made  and 
executed  previously  to  the  marriage  of  the  said  John  Keir 
and  Eugenia  Stanhope,  it  was  witnessed,  that  in  consider- 
ation of  the  said  intended  marriage,  and  pursuant  to,  and  by 
force  and  virtue,  and  in  exercise  and  execution  of,  the  power 


104  CASES  IN  THE  KLNg's  BENCH,   . 

1829.  and  authoriiy  limited  to  the  said  Eugenia  Stanhope  by  the 
said  indeotures  of  bargain  and  sale  and  release  of  the  3d 
and  4tb  of  December^  1817>  and  the  recovery  suffered  in 
pursuance  thereof,  and  of  all  other  powers  and  authorities 
enabling  her  in  that  behalf,  she  the  said  Eugenia  Stanhope, 
by  that  deed  or  instrument  under  her  hand  and  seal,  and 
executed  by  her  in  the  presence  of  the  two  credible  persons 
whose  names  are  thereupon  indorsed  as  witnesses  attesting 
the  execution  of  the  said  indenture  by  her  the  said  Eugenia 
Stanhope,  did  direct  and  appoint  that  the  premises  in  the 
declaration  mentioned  should  from  thenceforth  be  and 
remain :  To  the  uses,  upon  the  trusts,  and  subject  to  the 
powers  thereinafter  expressed  concerning  the  same.  It  is 
also  witnessed,  that  for  the  consideration  aforesaid,  and 
for  a  nominal  consideration  to  the  said  Eugenia  Stanhope 
paid  by  the  said  Sir  E.  F.  Stanhope,  T.  Carter,  and  L.  Keir, 
the  said  Eugenia  Stanhope,  with  the  consent  of  the  said 
John  Keir,  did  bargain,  sell,  and  release  unto  the  said  Sir 
E.  jp.  Stanhope,  T,  Carter,  and  L.  Keir,  among  other  lands, 
the  premises  in  the  declaration  mentioned :  To  hold  the 
same  with  the  appurtenances  unto  the  said  Sir  £.  F,  Stan* 
hope,  T,  Carter,  and  L.  Keir,  and  their  heirs,  to  the  uses, 
upon  the  trusts,  and  subject  to  the  powers  thereinafter 
expressed  concerning  the  same.  And  it  was  declared  that 
the  direction,  limitation  and  appointment,  and  the  grant, 
release  and  confirmation  therein  contained  should  operate 
and  enure:  To  the  use  of  the  said  Eugenia  Stanhope  and  her 
heirs  until  tfe  marriage,  and  after  the  solemnizationthereof : 
To  the  use  of  the  said  John  Keir  for  life,  or  until  he  should 
commit  an  act  of  bankruptcy  or  become  insolvent,  or  do 
any  other  act  whereby  his  life  estate  would  be  forfeited  or 
vested  in  any  other  person :  Remainder  to  the  use  of  the 
said  Sir  E.  F.  Stanhope,  T,  Carter,  and  Z.  Keir:  .Upon  trust 
to  preserve  contingent  remainders:  And  upon  further  trust, 
during  the  life  of  the  said  John  Keir  and  Eugenia  Stanhope, 
to  pay  the  rents,  issues  and  profits  of  the  said  premises  to 
the  said  Eugenia  Stanhope,  notwithstanding  her  coverture; 
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aod  10  case  of  the  decease  of  ihe  said  Eugetiia  Stanhope 
in  the  life-time  of  the  said  John  Keir,  then :  Upon  trust,  in 
case  of  anj  such  bankruptcy  or  insolvency  during  the  joint 
lives,  and  any  issue  of  the  said  intended  marriage,  to  pay 
lod  apply  the  rents  and  profits  for  the  maintenance  of  the 
said  John  Keir  and  issue  of  the  said  marriage;  and  in  case 
of  the  death  of  the  said  Eugenia  Stanhope,  and  failure  of 
issue  of  her  by  the  said  John  Keir  during  his  life,  then 
from  and  after  her  decease  and  such  failure  of  issue :  In 
trust  to  pay  the  rents  and  profits  to  the  said  John  Keir  for 
life,  and  after  the  decease  of  the  said  John  Keir  to  the  use 
of  the  said  Eugenia  Stanhope  and  her  assigns  for  life: 
Remainder  to  trustees  to  preserve  contingent  remainders : 
Remainder  to  the  use  of  the  children  of  the  said  intended 
marriage,  as  the  said  John  Keir  and  Eugenia  Stanhope,  or 
the  survivor  of  them  should  direct  or  appoint  by  deed  or 
will,  or  in  default  of  such  appointment,  to  the  use  of  all 
and  every  the  children  of  the  said  John  Keir  by  the  said 
Eugenia  Stanhope,  as  tenants  in  common,  and  the  respec- 
tive heirs  of  their  bodies,  and  failing  the  issue  of  such  child 
or  children,  to  the  use  of  every  other  such  child  or  children 
equally,  and  if  only  one,  to  that  one  in  tail ;  and  for  default 
of  such  issue,  if  the  said  Eugenia  Stanhope  should  survive 
the  said  John  Keir:  To  the  use  of  the  said  Eugenia  Stan- 
hope, her  heirs  and  assigns;  but  if  she  should  die  in  the 
life-time  of  the  said  John  Keir:  To  such  uses,  upon  and  for 
such  trusts,  intents  and  purposes,  with,  under  and  subject 
to  such  powers,  provisoes  and  declarations  m  the  said 
Eugenia  Stanhope  should,  notwithstanding  her  coverture, 
by  her  last  will  and  testament  in  writing,  or  any  codicil  or 
codicils  to  the  same,  signed  and  published  by  her  in  the 
presence  of,  and  to  be  attested  by,  three  or  more  credible 
witnesses,  appoint;  and  in  default  of  such  last-mentioned 
appointment,  and  so  far  as  any  such  appointment  should  not 
extend :  To  the  use  of  the  said  Charles  Stanliope  in  fee. 
The  last  stated  indentures  of  the  12th  and  13th  November, 
1818,  were  executed  by  the  said  Jo/»;i  Keir  and  £i/ge/<fa 
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1829.  Stanhope,  and  each  of  them  attested  by  Charles  Stanhope 
and  Peter  Townsend,  Charles  Stanhope  being  the  person  to 
whom  the  ultimate  remainder  is  limited  by  the  indenture  of 
the  ISthNovember,  1818.  Their  respective  executions  were 
proved  at  the  trial  of  the  ejectment  by  Peter  Townsend, 
Charles  Stanhope  and  Peter  Townsend  were  the  only  persons 
attesting  the  execution  of  the  deeds.  The  only  issue  of 
the  marriage  was  one  son,  who  died  an  infant  in  the  year 
1821.  Eugenia  Keir  died  the  1 6th  May^  1823,  leaving 
John  Keir  her  husband*  No  will  of  Eugenia  Keir  was 
offered  in  evidence.  John  Keir  died  the  29th  November, 
1825.  Philip  Stanhope,  the  purchaser  of,  and  who  was 
seised  of  the  premises  in  question,  and  who  settled  the 
property  by  the  release  of  the  26th  May,  1790,  was  born 
in  England  on  the  2 1st  January  1763;  he  was  the  son  of 
Philip  Stanhope  (a)  and  Eugenia  Pieters,  and  was  bom 
before  the  marriage  of  his  parents.  Charles  Stanhope,  to 
whom  the  ultimate  remainder  in  fee  was  limited  by  the 
indenture  of  settlement  of  the  13th  November,  1818,  was 
also  a  son  of  the  said  Philip  Stanhope  and  Eugenia  Pieters, 
and  was  born  in  England  in  the  year  1760,  before  the  mar- 
riage of  his  parents.  After  the  births  of  Charles  and  Philip 
Stanhope,  the  sons,  as  abovementioned,  Philip  Stanhope 
the  father  was  appointed  envoy  extraordinary  to  his  Bri- 
tannic Majesty  at  the  court  of  Saxony ;  and  while  residing 
at  Dresden  in  that  character,  he,  on  the  25th  September, 
1 767,  intermarried  with  the  said  Eugenia  Pieters,  the  cere- 
mony having  been  performed  according  to  the  form  of  the 
French  Reformed  Church  at  Dresden.  Charles  Stanhope  is 
still  living*  Edward  Daniel,  the  lessor  of  the  plaintiff,  is 
the  uncle  and  heir  at  law,  ex  parte  materna,  of  Eugenia  Keir, 
and  entitled  as  such  to  recover  the  premises  in  question  for 
default  of  heirs  ex  parte  paternd,  unless,  (as  alleged  by 
the  defendant,)  first,  the  subsequent  marriage  of  the  parents 
of  Charles  and  Philip  Stanhope  rendered  their  children 

(a)  Natural  sod  of  Philip  Dormer  (Stanhope)  fifth  Earl  of  Chesterfield, 
and  the  person  to  whom  the  **  Letters**  were  addressed. 
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bom  before  such  marriage  legitimate  and  capable  of  inhe- 
n'tiog  land  in  England;  or,  secondly,  the  indenture  of 
the  ISth  November,  1818,  was  well  executed  and  attested 
under  the  power  contained  in  the  release  of  the  4th  Decem- 
ber, 1817;  or,  thirdly,  (if  it  were  not  a  good  execution 
of  the  power,)  the  indentures  of  lease  and  release  of  the 
12th  and  13th  November,  1818,  conveyed  the  premises  in 
the  declaration  mentioned,  and  all  the  estate  and  interest 
of  the  said  Eugenia  Stanhope  in  the  same,  and  the  said 
Charles  Stanhope  became,  in  the  events  that  have  hap- 
pened, entitled  to  the  same  in  fee.  If  the  Court  shall  be 
of  opinion  that  the  plaintiff  is  entitled  to  recover,  the  ver- 
dict is  to  stand;  if  not,  a  nonsuit  is  to  be  entered. 

Hutchinson,  for  the  plaintiff.  The  first  point  presents 
no  material  difficulty.  [Lord  Tenterden^  C.  J.  It  is  not 
even  stated  that  by  the  law  of  Saxony  the  issue  would  have 
been  legitimate  (a).]  As  to  the  second  point,  Charles 
Stanhope  was  not  a  credible  witness.  In  Smith  v.  Black- 
ham  {b)  it  was  ruled  by  Lord  Holt,  that  though  an  heir  at 
law  may  be  a  witness,  a  remainderman  cannot.  [Lord 
Tenterden,  C.J.  We  need  not  trouble  you  to  argue  that.] 
So  a  party  taking  a  beneficial  interest  under  a  will  is  not  a 
good  attesting  witness,  Hiliiard  v.  Jennings  (c).  [Lord 
Tenterden,  C.J.  An  act  (d)  passed  to  remedy  that  incon- 


107 


1829. 


(a)  Supposing  that  the  Coart 
woold  have  taken  judicial  notice 
that  the  canon  law  is  the  common 
law  of  Europe  in  respect  of  mar- 
riage, (see  Dalrymple's  case  by 
Dodson,)  still  it  ought  to  have 
been  shewn  that  the  subsequent 
marriage  of  Philip  Stanhope  the 
elder  and  Eugenia  Pietert  took 
place  under  circumstances  which 
would  give  to  it  the  effect  of  legi- 
timating antenuptial  children ;  as 
that  both  parties  were  capable  of 
contracting  marriage  with  each 
other  at  the  time  of  the  procrea- 
tion of  the  children,  who  were  to  be 
thus  legitimated.    This  qualifica^ 


tion  of  the  general  rule  is  thus 
expressed  hy  Alexander  III. : — 
Si  autem  vir,  viventw  uxnre  su^, 
aliam  cognoverit  et  ex  e&  prolem 
susceperit,  lic^t  post  mortem  uxoris 
eandem  duxerit,  nihilomini^s  spo- 
rius  erit  filius,  quoniam  matrimo- 
nium  legitimum  inter  se  contrahere 
non  potuerunt.  Though  one  spe- 
cies of  impediment  only  is  here 
mentioned,  the  principle  applies  to 

other  cases. 

And    see    Pothier,    Trait6   du 

Contrat  de  Manage,  No.  411. 

(6)  1  Salk.  283. 

(c)  1  Ld.  Raym.  605. 

(rf)  25  Geo,  2,  c.  6,  which  pro- 
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venience.     At  present  you  may  leave  tbat  part  of  your 
case.]     It  will  be  contended  that  there  is  a  conveyance  of 


v\desy  (sec.  S,)  "  that  if  any  person 
shall  attest  the  execution  of  any 
will  or  codicil  to  whom  any  bene- 
ficial devise,  legacy,  estate,  inter- 
est, gift  or  appointment,  of  or  af- 
fecting any  real  or  personal  estate, 
other  than  and  except  chaises  on 
lands,  tenements,  or  hereditaments 
for  payment  of  any  debt  or  debts, 
shall  be  thereby  given  or  made, 
such  devise,  legacy,  estate,  inter- 
est, gifl  or  appointment,  shall,  so 
far  only  as  concerns  such  person 
attesting  the  execution  of  such  will 
or  codicil,  or  any  person  claiming 
under  him, be  utterly  null  and  void; 
and  such  person  shall  be  admitted 
as  a  witness  to  the  execution  of 
such  will  or  codicil  within  the  in- 
tent of  the  said  act,  notwithstand- 
ing such  devise,  legacy,  estate,  in- 
terest, gift  or  appointment  men- 
tioned in  such  will  or  codicil." 
Though  the  preamble  of  the  statute 
states  a  doubt  which  relates  only 
to  wills  of  land,  its  ^  provisions 
were  held  by  Grant,  M.  R.,  to  ex- 
tend to  wills  of  pereonalty  also, 
Lee4  V.  Summertgill,  17  Ves.  509. 
In  a  subsecfbent  case,  however, 
Sir  John  Nicholl  held,  that  the 
statute,  in  point  of  true  construc- 
tion, is,  by  reason  of  the  preamble, 
limited  to  wills  and  codicils  of  real 
estate,  Brett  v.  Brett,  S  Addams, 
210;  where  it  was  stated  that  the 
contrary  decision  of  the  Master  of 
the  Rolls,  in  Lees  v.  Summersgill, 
proceeded  upon  the  ground  of  mis- 
information as  to  the  construction 
put  upon  the  act  in  Doctors'  Com- 
mons. And  see  Heae  v.  Albert, 
ante,  iii.  406.    It  appears  from  a 


note  at  the  end  of  Brett  v,  Brett ^ 
that  the  administratrix  appealed  to 
the  Court  of  Delegates. 

The  act  does  not  provide  for 
the  case  of  a  devise  or  legacy,  &c. 
.  to  the  husband  or  the  wife  of  an 
attesting  witness.  In  such  a  case, 
therefore,  the  devise  takes  effect, 
but  the  witness  remains  incompe- 
tent. See  Hatfield  v.  Thorp,  5  B. 
&  A.  589. 

The  statute  does  not  destroy  a 
devise  to  the  subscribing  witness, 
in  trutt,  Phipps  v.  Pitcher,  6  Taunt. 
220,  and  1  Maddocks,  144.  Such 
a  devisee  would  have  been  a  com- 
petent witness  before  the  statute. 
Fountain  v.  Coke,  1  Mod.  107; 
Goss  V.  Tracy,  1  P.  Wms.  290. 
And  see  Holt  v.  Tyrrell,  1  Bar- 
nard. K.B.  12;  Lowe  V,  Jolliffef  1 
W.Bla.365;  GoodtUlev.Welford, 
Dougl.  139;  Bettison  v.  Bromley, 
12  East,  250.  See  also  Weller  v. 
The  Governors  of  the  Foundling 
Hospital,  Peake,  N.  P.  C.  153; 
Withnellv,  Gartham,  \  Esp.N.P.C. 
322;  Rex  v.  St,  Mary  Magdalen, 
Bermondsey,  3  East,  7,  12,  IS. 

The  statute  does  not  extend 
to  witnesses  called  to  support 
the  will  who  are  not  attesting 
witnesses.  But  an  executor,  who, 
being  a  debtor  to  the  estate,  is 
interested  in  supporting  the  will 
quoad  the  personal  estate,  is  not 
thereby  precluded  from  being  call- 
ed as  a  witness  to  prove  the  sanity 
of  the  testator,  upon  the  trial  of  a 
question  as  to  a  devise  of  the  realty. 
Doe  d.  Wood  v.  Tees,  8  D.  &  R. 
63 ;  S,  C.  per  nomen  Doe  d.  Wood 
V.  Teage,  5B.  &C.  335. 
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ao  interest  as  well  as  an  execution  of  a  power ;  but  the         1839. 
main  object  of  the  deed  was  to  execute  the  power.     The 
parties  do  not  merely  refer  to  the  power,  but  state  the 
manner  and  way  in  which  they  execute  it.     **  All  other 
power   and  authority"  must  refer  to  the  interest.     The 
direction  as  to  the  mode  of  execution  constitutes  a  con- 
dition precedent,  and  the  objection  cannot  be  answered 
without  striking  the  clause  out  of  the  deed,  or  confining  its 
operation  to  the  execution  of  the  power;  but  they  are  all 
parts  of  the  same  deed,  and  require  to  be  executed  in  the 
manner  prescribed.     If  the  deed  could  operate  as  a  com- 
mon law  proceeding,  it  would  destroy  the  power,  though 
the  parties  clearly  mean  to  act  under  it.     Eugenia  Stanhope 
has  thought  fit  to  say,  that  to  pass  her  interest  a  deed  shall 
be  executed  in  a  particular  manner.    That  being  her  will, 
the  Court  is  bound  to  give  effect  to  it.     The  uses  of  the 
release  are  controlled  by  the  words  of  the  power,  upon  the 
non-execution  of  which  the  use  resulted  to  Eugenia  Stafi" 
hope,  and  descended  to  her  heir. 

Lord  Tenterden,  C.J. — The  simple  question  for  our 
consideration  is,  whether,  when  a  party  executes  a  deed 
manifesting  an  intention  to  execute  a  power,  but  containing 
words  sufficient  to  pass  an  interest,  if  the  deed  cannot 
operate  as  an  execution  of  the  power,  by  reason  of  some- 
thing which  is  immaterial  in  itself,  it  cannot  enure  as  a  con- 
veyance of  the  interest — a  question  upon  which  no  lawyer 
can  doubt  {a). 

The  other  Judges  concurred. 

Postea  to  the  defendant  (6). 

(a)  And  see  Cox  ▼.  Chamberlain,  the  lessor  of  the  plaintiff  be  was 

4Ves.jun.  631;  Attomey-Oeneral  permitted  to  reargue  the  case  him- 

V.  GriffUhy   13  Ves.  580;   Sogd.  self  in  a  subsequent  term;  but  he 

Power,  chap.  ▼.  sect.  0,  4th  ed.  was  unable  to  induce  the  Court  to 

297,307.  alter  their  judgment. 

(6)  Upon  the  urg^t  request  of 
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John  Thomson  V.  John  Davenport,  Henry  Daven- 
port, MouNTFORD  Fynney,  and  Henry  Pontic- 
NEY,  in  Error. 

^.  bays  goods  ASSUMPSIT  for  goods  sold  and  delivered,  in  the  bo- 

uniwmed^rin-  ''^"g'^  ^^"'*^  ^^  record  at  Liverpool,  called  the  Passage 
cipal.  B,  Court.  Plea,  non  assumpsit.  At  the  trial,  nominally, 
quiry  and  '  t>efore  the  mayor  and  bailiffs,  but  in  fact  before  James 
debits  A-  with  Clarke,  esq.  the  recorder,  Thomas  M'Keene  stated  that  he 
B.  may  afler-    ^^^  established  in  Liverpool  as  a  general   Scotch  agent, 

wards  elect  m, j  g^ted  as  agent  for  the  plaintiff  in  error,  who  resided  in 
the  pnncipal  .       .       "  •    •»*  •         /• 

as  his  debtor.    Dumfries,  m  Scotland ;  that  hi  March,  1 823,  he  received  from 

the  *^  1  ^^^  plaintiff  in  error  a  letter,  containing  an  order  to  purchase 
resides  abroad;  various  goods,  and  amongst  others  a  quantity  of  glass  and 
pear  that  the     eaithenware ;  which  letter,  with  the  order,  was  produced 

usage  is  in  by  the  attorney  for  the  defendants  in  error,  and  was  read 
such  a  case  to  .  . .  _  ,,  -r>       ^  •  %    %m       t       ,^   ^ 

look  to  the       iQ  evidence  as  follows: — '*  Dumfries,  29tn  March,  182S. 

^^PV^^"®*  Annexed  is  a  list  of  goods  which  you  will  procure  and  ship 

upon  error  per  Nancy.     Memorandum  of  goods  to  be  shipped:    l'2 

rio"couit  ^"  crates  Staffordshire  ware;  Crown  window  glass,  10  quarter 

notice  cannot  boxes,"  &c.  8cc. ;    that    he,    M'Keene,  provided   himself 

irregularity  in  ^'^^  ^^^  goods  mentioned  in  this  letter,  and  that  he  got  the 

bringing  the      glass  and  earthenware  from  the  defendants  in  error,  who 

party  into  •      t  • 

Court  by  at-     were  glass  and  earthenware  dealers  in  Liverpool ;  that  at 

tachraent  ^^^  ^^^^  y^^  ordered  the  glass  and   earthenware,  he  saw 

without  a  pre-  ° 

vious  sum-  Fi/nney,  one  of  the  defendants  in  error,  and,  to  the  best  of 
mons^a).  his  recollection,  told  him  that  he,  M'Keene,  had  an  order 

to  purchase  some  goods,  and  that  they  were  for  the  same 
house  for  whom  he  had  purchased  goods  from  the  defend- 
ants in  error  the  preceding  year;  and  he  also  stated,  to  the 

(a)  Vtde  tamen  Pratt  v.  Dixon,  error  from   one  of   the  superior 

Cro.  Jac.  108;    Ward  v.  EliayHf  Courts,  informality  in  mesne  pro- 

ibid.  261;    Gwinne  v.   Poole,    2  cess  is  not  assignable  for  error, 

Lutw.    935,    1560;    Moravia  v.  but  informality  in  the^sl  process, 

Sloper,  Willes,   30 ;    Williams  v,  or  the  absence  of  that  first  process, 

Xorrf  Bagot,  5  D.  &  R.  719;   3  (want  of  an  original  writ,)  maybe 

B.  &  C.  772 ;  ante,  iii.  SI,  n.    In  assigned  for  error. 
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best  of  bis  recollection,  that  as  he  was  a  stranger  to  the 
nature  of  the  goods,  he  hoped  the  plaintiff  would  let  him      Xhomson 
have  the  same  as  before,  to  §ave  him  from  blame  by  his  v. 

employer;  but  he,  M'KeenCy  did  not  shew  the  letter  con- 
taining the  order,  nor  did  he  mention  the  name  of  any 
principal ;  that  he  then  either  gave  Fi/nney  a  copy  of  the 
order,  or  produced  to  him  the  original  order,  that  Fynney 
might  himself  take  a  copy;  that  the  defendants  in  error 
accordingly  furnished  the  glass  and  earthenware,  the 
amount  of  which,  deducting  the  discount,  was  193/.  7^*  8(f. 
but  without  such  deduction  219/*  lOs.,  and  rendered  in- 
voices thereof  to  M'Keerie  headed  thus:  "  Mr.  Thomas 
M'Keene  bought  of  Davenport  and  Co.;"  that  M^Keene 
entered  the  net  amount  (193/.  7s.  Sd.)  to  the  credit  of  the 
defendants  in  error,  in  an  account  with  them  in  his  books, 
and  charged  the  same  sum,  with  the  addition  of  2/.  per 
cent,  for  the  commission,  to  the  debit  of  the  plaintiff  in 
error,  in  an  account  with  him,  which  was  according  to  his 
invariable  course  of  dealing;  and  that  he  sent  to  the  plaintiff 
in  error  a  general  invoice  of  all  the  goods  purchased,  com- 
prising the  glass  and  earthenware,  but  not  mentioning  the 
names  of  the  defendants  in  error;  that  afterwards,  in  April, 
1823,  and  before  the  credit  for  the  goods  had  expired, 
M'Keene  became  insolvent,  though  up  to  the  day  of  his 
stopping  payment  he  was  in  good  credit,  and  could  have 
bought  goods  on  trust  to  the  amount  of  20,000/.  Where- 
upon the  recorder,  after  stating  the  evidence,  told  the  jury 
tliat,  from  the  distance  of  time  since  the  sale  took  place, 
there  was  some  uncertainty  in  the  evidence  of  M'Keene  as 
to  the  precise  words  used  by  him  to  the  defendants  in  error 
at  the  time  he  gave  them  the  order  for  the  goods ;  but  it 
appeared  to  him,  the  recorder,  upon  the  evidence,  that  the 
name  of  the  plaintiff  in  error,  as  principal,  was  not  then 
communicated  or  known  to  the  defendants  in  error;  and  he 
directed  the  jury,  that  if  they  were  of  opinion  that  the  name 
of  the  plaintiff  in  error,  as  principal,  was  mentioned  by 
M'Keaie  at  the  time  the  order  was  given,  or  that  the 
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1899.        defendauts  in  error  then  knew  that  the  plaintiff  in  error  was 
the  principal,  their  verdict  ought  to  be  for  the  latter;  but 
V,  that  if  they  were  of  opinion  that  his  name  was  not  mentioned^ 

Davenport.  ^^  M'Keene  at  the  time  of  the  order's  being  given,  and  that 
the  defendants  in  error  did  not  then  know  that  the  plaintiff 
in  %rror  was  the  principal,  and  they  did  not  think  upon  all 
the  facts  of  the  case,  that  the  defendants  in  error  at  the  time  of 
the  giving  of  the  order  knew  who  the  principal  was,  so  that 
they  then  had  a  power  of  electing  whether  they  would  debit 
the  plaintiff  in  error  or  M'Keene,  they  ought  to  find  a  verdict 
for  the  defendants  in  erroiy;  and  that  although  the  defend* 
ants  in  error,  at  the  time  of  the  sale,  might  think  that 
M'Keene  was  not  buying  upon  his  own  account,  yet  if  his 
principal  was  not  communicated  or  known  to  them,  that  cir- 
'  cumstance  ought  to  make  no  difference  in  the  case.  ^Upon 

*  this.  Hall,  of  counsel  with  the  plaintiff  in  error,  tendered  a 

bill  of  exceptions,  on  the  ground  that  the  jury  ought  to  have 
been  directed  that  if  they  were  satisfied  that  at  the  time  of 
the  giving  of  the  order  the  defendants  in  error  knew  that 
M'Keene  was  dealing  as  an  agent,  although  the  name  of  the 
..principal  were  not  then  communicated  or  known  to  them, 
they  by  afterwards  debiting  M'Keene,  and  rendering  the 
invoices  in  his  name,  had  elected  to  take  him  for  their  debtor, 
and  precluded  themselves  from  calling  upon  the  plaintiff  in 
error.  The  jury  returned  a  verdict  for  the  defendants  in 
error,  damages  219/-  IO5.,  and  found  as  a  fact  that  the 
letter  containing  the  order  was  not  communicated  or  known 
to  the  defendants  in  error.  The  mayor  and  bailiffs  of 
Liverpool  affixed  their  seals  to  the  bill  of  exceptions,  in 
which  the  preceding  facts  are  set  out;  and  judgment  having 
been  given  in  the  Court  below,  a  writ  oferror  was  brought 
returnable  in  this  Court  (a),  and  the  misdirection  of  the 

(a)  The  assignment  of  error  was  said   issae  joined    between    the 

as  foUows :  '*  That  in  the  record  parties  aforisaid,  and  also  in  the 

and  proceedings  aforesaid,  and  also  giving  the  judgmentaforeatfld,  there 

in  the  matters  recited  and  contained  is  manifest  error  in  this,  to  wit,that 

'    in  the  bill  of  exceptions,  and  also  the  said  mayor  and  bailifl^  before 

in  the  giving  the  verdict  upon  the  whom  the  said  issue  was  tried  be- 
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learned  recorder^  as  appearing  upon  the  bill  of  exceptions, 
was  assigned  for  error. 

Joy,  for  the  plaintiff  in  error.  Where  the  seller  knows 
that  tfie  buyer  is  the  agent  of  another,  and  elects  to  make 
him  his  debtor,  he  cannot  afterwards  resort  to  the  principals 
On  the  other  hand,  if  the  purchaser  deals  in  his  own  name, 
aad  the  seller  if  ignorant  that  he  is  buying  for  another 
person,  the  latter  may  be  sued  for  the  price  of  the  goods. 
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tween  the  parties  aforesaid,  by 
the  sud  recorder,  then  and  there 
upon  the  trial  of  the  said  issue 
directed  the  juiy,  by  whom  the  said 
issue  was  tried,  that  if  they  were  of 
ofmiion  that  the  said  John  Thouiy. 


said  mayor  and  bailifis,  by  the  re- 
cdfder  aforesaid,  ought  in  that  part 
of  the  direction  to  have  directed 
the  said  jury  that  if  they  were  satis* 
fied  that  the  said  John  Davenport, 
U.  D.,  M.  T.  and  H.  P.  at  the  time 


son's  name,  as  the  principal,  was  nSLy  of  the  order  being  given,  knew  that 
meationed  by  Thomas  M'Keene  to 
the  said  John  Davenport,  Henry 


was 


Davenport,  Moontford  Tynney, 
and  Henry  Pontigney  at  the  time 
of  the  order  being  given,  and  that 
the  said  John  Davenport,  H.  D., 
M.T.,  and  U.P.  did  not  then  know 
that  the  said  John  Thomson  was 
the  principal;  and  that  if  they  the 
said  jury  did  not  think  uptm  all  the 
said  facts  of  the  case,  that  the  said 
John  Davenport,  H.  D.,  M.  T.,  and 
H.P.,  at  the  dme  of  the  order  being 
given,  knew  who  the  principal  was, 
80  that  they  had  a  power  of  electing 
whether  they  would  debit  the  said 
John  Thomson  or  the  said  Thomas 
M^Keene,  they  the  said  jury  ought 
to  find  a  verdict  for  the  said  Jolin 
Davenport,  H.  D.,  M.  T.  and  H. 
P.;  and  that  although  the  said 
JiMn  Davenport,  H.  D.,  M.  T.  and 
II.  P.  at  the  time  of  the  sale  might 
think  that  Thomas  MilKeene  was 
not  buyi^ip^  the  goods  upon  his  own 
account,  yet  if  his  principal  was 
not  communicated  or  made  known 
to  them,  that  circunMi^ce  ought 
to  make  no  diffciChce ;  whereas  the 
VOL.  IV. 


the  said  Thomas  M*Keene 
buying.^  goods  as  an  agent,  even 
though  his  principal  were  not  com- 
municated or  made  known  to 
them,  they  the  said  John  Daven« 
port,  H.  D.,  M.T.  and  H.  P.  by 
afterwards  so  debiting  tlie  8ai^^ 
Thomas  M'Keeri^and  so  rendering  ' 
the  said  invoices,  had  elected  to 
take  him  for  their  debtor,  and  had 
precluded  themselves  from  calling 
upon  the  said  John  Thomson. 

There  is  also  manifest  error  in 
this,  to  wit,  that  the  said  direc- 
tion of  the  said  mayor  and  bailiff, 
by  the  said  recorder,  above  except- 
ed to,  was  wrong  in  point  of  law. 
i  There  is  also  manifest  error 
in  this,  to  wit,  that  it  appears  by 
the  said  record  that  there  issued 
out  of  the  said  borough  court 
against  the  said  John  Thomson  a 
precept  to  attach  the  body  of  the 
said  John  Thomson  before  %uch 
time  as  any  writ  or  precept  or 
summons,  or  other  process,  had 
been  issued  against  the  said  John 
Thomson  in  the  plea  aforesaid.'' 
■  Vide  ante,  110,  (a). 
I 
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[Bayley,  J.  This  is  a  middle  case.]     It  is  submitted  that  it 
Thomson      ^^''^  within  the  first  proposition.     In  the  case  of  a  purchase 
V.  made  on  behalf  of  a  foreign  merchant,  the  seller  would  have 

no  right  to  look  to  the  principal,  Patterson  v.  Gandase^ 
qui  {a\  Addison  V.  Gandasequiijb)  is  to  the  same  effect, 
though  the  marginal  note  is  incorrect  (c)  Here  the  vendor 
has  elected  to  give  credit  to  the  broker.  In  order  to  con* 
stitute  an  election,  it  is  not  necessary  that  the  party  shoidd 
have  a  minute  knowledge  of  all  the  circumstances.  In 
Moore  Y.  Clementson{d)\jOTA  Ellenborough  distinguishes 
between  a  mere  general  knowledge  that  the  party  is  a  factor, 
and  express  notice  that  the  party  acts  as  a  factor  in  the 
particular  transaction.  And  in  Maans  v.  Henderson  (e),  where 
a  policy  was  effected  by  a  broker  in  his  own  name,  but  the 
underwriter  was  at  the  same  time  informed  that  the  pro- 
perty was  neutral,  this  was  considered  a  sufficient  indication 
that  the  merchant  acted  as  an  agent,  so  as  to  preclude  the 
broker  from  insisting  upon  the  lien  on  the  policy  for  his 
general  balance. 

Patteson,  contr^.  The  jury  must  have  been  of  opmion  ^ 
that  the  principal  was  not  known  at  the  time  of  the  contract. 
M*Keene  was  known  to  be  a  general  Scotch  agent,  and  not 
a  merchant,  and  the  purchase  might  have  been  made  by 
him  for  any  other  house.  The  conversation  between 
Tynney  and  M*Keene  only  showed  that  the  latter  was  not 
purchasing  on  his  own  account.  It  should  have  been 
proved  that  the  vendors  knew  that  M'Keene  was  speaking 
of  Thomson^s  house.  This  is  a  middle  case,  approaching 
nearer  to  the  second  proposition  than  to  the  first.  Where 
the  vendor  knows  who  the  real  vendee  is,  and  chooses  to 
give  credit  to  the  broker,  he  is  bound  by  his  election  ;  but 

(a)  15  East,  62.  Drinkwater  v.   Goodwin^    Cowp. 

(5)  4  Taunt.  573.  25 1, 955, 256 ;  Hudson  r.  Grange, 

(c)  Instead  of  «B.  credits  A!*  5  B.  &  A.  27. 

it  should  have  betn  <*  B.  debits  A:*  {e)  1  East,  335. 
((/)  2    Campb.   22.      And  sec 
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10  order  to  enable  him  to  elect,  it  is  necessary,  that  be  should 
know  the  name  of  the  principal,  as  was  the  case  in  Patterson 
V.  Gandasequi  and  Addison  v.  Gandasequi,  in  which  cases  v. 

tife  principal  was  present,  and  the  seller  did  not  choose  to      -^^^^^ort. 
Inifit  him.     When  both  principal  and  agent  go  together,  it 
IB  impossible  to  say  that  both  could  be  liable  without  an 
^reement  in  writing.     If  the  agent  goes  alone,  it  may  per- 
haps be  considered  that  the  vendor  trusts  the  agent  for  some 
time  aud   the  principal  afterwards.     Upon  the  point  of 
dectioD,  the  case  is  clearly  with  the  defendant  in  error. 
Until  the  yendors  know  who  the  principal  is,  they  cannot 
form  auy  comparison  or  exercise  any  judgment.    It  is  not 
pretended  that  anything  has  occurred  between  the  principal 
and  agent  so  as  to  alter  the  state  of  accounts  between  them. 
Patterson  y.  Gandasequi^  and  other  cases,  establish  that 
where  the  principal  is  known,  and  credit  is  given  to  the 
agent,  the  vendor  is  bound  to  resort  to  the  agent,  and  cannot 
sue  the  principal ;  but  even  this  rule  is  not  inflexible^   Wilson 
V.  Hart  (a);  though  it  is  admitted,  that  in  th^case  there  were 
circumstances  of  fraud   and   collusion.      In    Seymour  v. 
Pyehlauijb)  the  principal  point  was,  that  an  agent  employed 
to  purchase  goods  cannot  sue  his  principal  as  for  goods  sold 
and  delivered  by  him  although  he  has  been  debited  as  purchaser 
by  the  original  vendors;  but  in  that  case,  Abbott^  J.  says, 
Seymour  may  have  been  a  principal  and  purchaser  as  far  as 
respects  the  original  sellers,  and  yet  an  agent  as  between  him 
and  Pychlau  the  defendant.     ^Bayley,  J.  Here  the  principal 
is  not  within  the  jurisdiction.]     Moore  v.  Clementson  was 
a  case  where  the  factor  sold  as  principal,  and  the  purchaser 
was  not  allowed  to  set  off  a  debt  due  to  him  from  the  factor, 
on  the  ground  that  before  the  whole  of  the  goods  were 
delivered,  the  name  of  the  principal  was  disclosed ;  but  the 
Court  has  since  determined  that  under  such  circumstances  a 
set-off  may  be  well   pleaded.     Another  error  is  assigned, 
namely,  that  the  record  states  that  the  party  was  attached 
and  not  summoned.     [Bayley,  J.  That  is  merely  process.] 

!•* 
f 

(a)  7  Taunt,  296^  (b)  1  B.  &  A.  14. 
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Joy,  in  reply.  Every  thing  here  was  known  but  the 
name.  This  brings  the  case  much  nearer  to  the  first  point 
in  Patterson  v.  Gandasequi  than  to  the  second. 

Lord  Tenterden,  C.  J. — I  am  of  opinion  that  the 
direction  given  in  this  case  was  right,  and  that  the  verdict 
following  that  direction  was  right.  Where  a  person  sells 
goods,  supposing  that  he  is  dealing  with  a  principal,  and  after- 
wards discovers  that  the  person  with  whom  he  has  been 
dealing  is  an  agent  for  a  third  person,  as  soon  as  he  finds 
out  that  fact,  he  may  resort  to  the  principal  for  payment, 
though  he  originally  meant  to  give  credit  to  the  agent. 
The  situation  of  the  principal  must  not,  however,  be  altered 
by  this  election.  On  the  other  hand,  if  at  the  time  of  the 
sale,  the  seller  not  only  knows  that  the  party  with  whom  he 
is  dealing  is  dealing  as  an  agent,  but  also  knows  who  the 
principal  really  is,  then,  according  to  the  case  of  Patterson 
v.  Gandasequi,  he  cannot  upon  the  failure  of  the  agent  turn 
round  and  sue.^e  principal.  The  present  is  a  middle  case. 
The  defendants  in  error  were  informed  that  M'Keene  was 
buying  for  another,  but  they  were  not  informed  who  was 
his  principal.  They  had  not  the  means  of  making  an  election. 
It  is  true  they  might  have  known  by  making  previous  in- 
quiry, but  at  the  moment  of  the  contract  they  had  not  the 
power  of  electing.  The  case,  therefore,  falls  within  the  first 
division,  and  stands  as  it  would  have  done  if  M^Keene  had 
not  been  known  to  be  an  agent.  There  may  be  another 
exception  where  the  principal  is  a  foreigner.  It  may  be  an 
understood  thing  that  the  credit  is  given  to  the  agent  in 
Great  Britain.  Here  the  question  might  have  been  raised, 
whether  it  was  not  understood  at  Liverpool,  and  whether 
from  that  circumstance  it  must  not  be  presumed,  that  the 
sellers  gave  credit  to  M'Keene,  and  not  to  a  person  residing 
in  another  jurisdiction.  That  point,  however,  though  raised 
by  counsel  now,  was  not  insisted  upon  below.  The  point 
really  made  at  the  trial  has  nothing  to  do  with  the  residence 
at  Glasgow.     It  is  said  that  it  is  sufiicieut  that  the  seller 
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knew  that  they  were  dealing  with  an  agent.     The  recorder 

thought  otherwise,  and  told  the  jury  that  unless  the  seller      •p"'^'"*' 

knew  who  M'Keene'a  principal  was,  the  defendant  con-   _      v, 

tinued  liable ;  and  I  think  he  did  right  in  so  leaving  it  to 

them. 

Bayley,  J. — There  may  be  a  course  of  trade  by  which 
the   seller  will  be  confined  to  the  agent  with  whom  he 
contracts.     That  is  usually  the  course  where  an  agent  buys 
for  houses  abroad.     Evidence  might  have  been  given  of  a 
course  of  trade  with  respect  to  agents  acting  here  for  a 
house  at  Glasgow,  but  that  point  was  not  made  in  the 
Court  below,  and  is  not  included  in  the  bill  of  exceptions. 
The  justice  of  the  case  appears  also  to  be  with  the  de- 
fendants in  error;  although  an  agent  may  contract  so  as  to 
make  himself  personally  liable,  the  principal  may  be  liable 
also,  and  if  the  state  of  accounts  between  the  parties  has 
not  been  altered,  justice  requires  that   it  should  be   so. 
Although  the  agent  contracts  so  as  to  make  himself  liable, 
the  principal  is  also  liable  unless  something  be  done  to 
exonerate  him.     Here  it  was  known  that  there  was  a  prin- 
cipal ;  but  there  is  no  case  to  show  that  that  alone  is  suffi- 
cient to  prevent  the  vendor  from  suing  the  principal,  not 
having  known  who  that  principal  was  at  the  time  of  the  con- 
tract.    Here  the  vendor  debits  the   agent  and  means  to 
look  to  him.     The  neglecting  to  ask  who  the  principal  is, 
is  at  the  vendor's  peril,  and  he  will  have  no  claim  if  the  prin- 
cipal shall  have  paid  the  agent,  or  if  a  variation  has  taken 
place  in  the  state  of  their  accounts  so  as  to  make  it  unjust 
for  the  vendor  to  resort  to  the  principal ;  but  where  that 
does  not  appear,  it  is  reasonable  that  the  party  who  has  had 
the  goods  should  pay  for  them,  and  that  the  amount  should 
be  paid  to  the  seller,  and  not  to  the  insolvent  agent,  who 
has  not  paid  for  them  himself. 

LiTTLEDALF.,  J. — Where  goods  are  sold  to  a  party  who 
turns  out  to  be  an  agent,  the  vendor  may  afterwards  resort 
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1829.        to  the  principal.     If  the  principal  is  known  at  the  time^  and 

!^r^^^^      the  vendor  elects  to  give  credit  to  the  agent,  the  principal 

t^/  is  discharged,  or  if  he  elects  to  debit  the  principal  the  agent 

Davenport,   jg  discharged.     The  more  reasonable  course  in  general  is, 

that  the  vendor  should  resort  to  the  principal.     Here  the 

agent  does  not  communicate  enough  to  enable  the  seller  to 

debit  any  particular  person.     It  is  said  that  the  sellers 

might  have  inquired ;  but  they  were  not  bound  to  inquire. 

It  might  have  been  made  a  question  whether  the  residence 

of  the  principal  in  Scotland  made  any  difference,  but  that 

point  not  being  in  the  bill  of  exceptions  cannot  form  part 

of  our  consideration. 

Parke,   J.  having   been  engaged    as  counsel  in    the 
cause  gave  no  opinion. 

Judgment  affirmed  (a), 
(a)  And  see  Graham  v.  Dysler,  6  M.  &  S.  1  ;  Hornby  v.  Lacy,  ib.  166. 


•  Doe,  on  the  several  demises  of  Edward  Worger  and 

Thomas  Heath,  v.  Haddon  and  another. 

Where  under  £j£CTMENT  for  a  messuage  and  land  at  Westerham, 
l^ap^pJ^edt  in  the  county  of  Kent.  At  the  trial  at  the  Maidstone 
toiil.  cothe  Spring  Assizes,  1827,  (fl)  a  verdict  was  found  for  the 
legal  estate  re-  plaintiff,  with  leave  for  the  defendant  to  move  to  enter  a 
mains  in  A.      nonsuit.    A  rule  to  that  effect  having  been  obtained,  the 

Court  directed  the  facts  to  be  turned  into  a  special  case. 

By  indentures  of  lease  and  release  and  settlement,  27tb 
and  28th  June,  ]791i  the  release  being  made  between  the 
Right  Honourable  Edward  Craggs,  Lord  Eliot,  Baron  Eliot, 
of  Port  Eliot  in  the  county  of  Cornwall,  of  the  first  part ; 
the  Honourable  Edward  James  Eliot,  eldest  son  and  heir 
male  of  the  body  of  the  said  E.  C.  Lord  Eliot,  of  the  second 
part;  the  Right  Honourable  John  Earl  of  Chatham,  and 

(a)  Counsel  for  the  plaintiff,  Gurney  and  Bolland ;  for  the  defendant, 
Marrt/at  and  Chitty, 
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the  Bight  Honourable  William  Pitt,  of  the  third  part ;  and 
the  Right  Honourable  George  Lord  Bishop  of  Lincoln  {a), 
and  the  Most  Reverend  (a)  Joseph  Turner,  D.  D.  of  the 
fourth  part;  it  is  witnessed,  that  for  the  nominal  considera-f 
tions  therein  expressed,  the  said  £.  C  Lord  Eliot  and  E.  J* 
Eliot,  bj  virtue  of  and  in  execution  of  a  power  therein  recited 
or  referred  to,  directed,  limited  and  appointed  (6),  inter  alia, 
all  that  messuage,  &c.,  situate,  lying,  and  being  at  Wester- 
ham  in  the  county  of  Kent,  and  called  Spout  Farm,  then 
or  late  in  the  occupation  of  &c.  to  hold  unto  the  said  Joha 
Earl  of  Chatham  and  William  Pitt,  their  heirs  and  assigns, 
to  the  uses  therein  limited  concerning  the  same,  (that 
is  to  say)  to  the  use  of  the  said  George  Lord  Bishop 
of  Lincoln  and  J.  Turner,  their  executors,  &C  for  the  term 
of  1000  years  from  thenceforth  next  ensuing  and  fully  to 
be  complete  and  ended,  upon  the  trusts  therein  declared 
concerning  the  same,  with  remainder  to  the  use  of  the 
said  £.  C.  Lord  Eliot,  and  his  assigns,  for  his  life  sans  waste ; 
with  remainder  to  the  use  of  the  said  John  fyrl  of  Chatham 
and  William  Pitt,  and  their  heirs,  during  tN^fe  of  the  said 
£•  C.  Lord  £/io/,  upon  the  usual  trusts  for  preserving  cou" 
tingent  remainders ;  with  remainder  to  the  use  of  the  said 
E.J.Eliot  and  his  assigns  for  his  life  sans  waste;  with  re- 
mainder to  the  use  of  the  said  John  Earl  of  Chatham  and 
William  Pitt,  and  their  heirs,  during  the  natural  lives  of 
the  said  JS.  C.  Lord  Eliot  and  E.  J.  EUot,  and  the  life  of 
the  survivor  of  them,  upon  trust  to  preserve  contingent 

• 

remainders;  with  remainder  to  the  use  of  the  first  and  other 
sous  of  the  body  of  the  said  £.  J.  Eliot  successively  iu  tail 
male ;  with  remainder  to  the  use  of  John  Eliot,  second  son  of 
the  said  E.  C.  Lord  Eliot,  and  his  assigns,  for  his  life  sans 
waste;  with  remainder  to  the  use  of  the  said  John  Earl  of 
Chatham  and  William  Pitt,  and  their  heirs,  during  the  life 
of  the  said  John  Eliot,  upon  trust  to  preserve  the  contingent 
remainders;  with  remainder  to  the  use  of  the  first  and  other 
sons  of  the  body  of  the  said  John  Eliot  successively  in  tail 

(fl)  Sk.  (h)  Vide  infra,  182,  (a). 
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male ;  with  divers  remainders  over.  Then  follows  a  de- 
claration that  the  said  manors  by  the  said  indenture  were 
limited  intrust  as  therein  mentioned.  And  in  the  said  inden- 
ture of  release  and  settlement  of  the  £8th  day  of  June^  1791> 
is  then  introduced  a  power  or  provision  in  the  words  or  to 
the  effect  following.  "  Provided  also  and  it  is  hereby  further 
declared  and  agreed,  that  notwithstanding  any  of  the  uses, 
estates,  limitations,  trusts,  powers,  provisoes,  and  agree- 
ments hereinbefore  mentioned,  declared,  and  contained,  of, 
and  concerning  all  or  any  of  the  manors,  and  in  and  by  the^e 
presents  granted,  released,  limited,  and  appointed,  or  in- 
tended so  to  be,  it  shall  and  may  be  lawful  to  and  for  the 
said  John  Earl  of  Chatham  and  William  Pitt,  and  the  sur- 
vivor of  them,  and  the  heirs  and  assigns  of  such  survivor,  as  to 
the  several  manors,  messuages,  lands  and  hereditaments,  in 
and  by  these  presents  limited  to  them  as  aforesaid.  And  as 
to  all  other  the  said  manors,  boroughs,  capital  messuages 
and  other  messuages,  farms,  lands,  &c.,  to  and  for  the  said 
G.  Lord  Bishop  of  Lincoln  and  J.  Turner^  and  the  survivor 
of  them,  and  the  heirs  and  assigns  of  such  survivor,  with 
the  consent  and  approbation  of  the  said  E.  C.  Lord  Eliot ^ 
and  of  the  next  succeeding  tenant  for  life,  or  if  the  said  £.  C 
Lord  Eliot  shall  happen  to  be  then  dead,  then  with  the  consent 
and  approbation  of  the  several  tenants  for  life  then  in  being, 
testified  by  any  deed  or  writing  signed,  sealed  and  delivered 
by  him  or  them  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  to  sell,  dispose  of  and  absolutely 
convey,  or  convey  in  exchange  for  or  in  lieu  of  other  free- 
hold, copyhold  and  leasehold  lands  and  hereditaments 
to  be  situate,  &c.  the  said  manors,  messuages,  farms, 
lands,  &c.,  hereby  granted  and  released,  limited  or  ap- 
pointed,  or  intended  so   to  be  {a),  or  any  part  or  parcel 


(a)  These  words,  though  com- 
monly used  by  verbose  convey- 
ancers, appear  to  be  in  all  cases 
wholly  useless,  since  a  reference 
to  a  provision  in  the  deed  con- 
cerning "  iiereditaments .  thereby 
granted;  ficc,"  can  only  be  under- 


stood as  a  reference  to  a  provision 
concerning  hereditaments  thereby 
expressed  or  intended  to  be  granted, 
&c.  The  caution  in  describing  a 
deed  as  '*  bearing  date  on  or  about 
such  a  day''  appears  to  be  almost 
equally  unnecessary. 
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thereof  respectively,  save  and  except  the  burgage  mes- 
sages or  tenements  in  the  borough  of  St.  Germains,  and 
the  fee  simple  and  inheritance  thereof,  to  any  person  or  per- 
sons, hisy  her  and  their  heirs,  either  together  or  in  parcels, 
for  such  price  or  prices  in  money,  or  such  other  equivalent 
in  manors,  messuages,  lands  or  hereditaments,  as  to  them,  the 
said  Earl  of  Chatham  and  William  Pitt,  or  the  survivor  of 
them,  or  the  heirs  or  assigns  of  such  survivor,  as  to  the 
manors,  hereditaments  and  premises  as  hereinbefore  granted, 
released,  directed,  limited  and  appointed  to  them  as  afore- 
said, and  as  to  them  the  said  G.  Lord  Bishop  of  Uiicoln 
and  J.  Turner y  or  the  survivor  of  them,  or  his  heirs  or  assigns, 
as  to  all  other  the  manors,  hereditaments  and  premises  in 
and  by  these  presents  granted  or  released,  shall  or  may 
seem  reasonable  or  proper.  And  for  the  purpose  of  effect- 
ing such  sale  or  sales,  or  exchange  or  exchanges,  it  shall 
aud  may  be  lawful  to  and  for  the  said  respective  trustees  of 
the  said  respective  manors,  hereditaments  and  premises, 
and  the  survivor  of  such  respective  trustees  of  the  said 
respective  manors,  hereditameuts,  and  premises,  and 
the  survivor  of  such  respective  trustees,  and  the  heirs 
and  assigns  of  such  survivor,  with  such  consent  and 
approbation  as  aforesaid,  and  subject  in  manner  hereinbe- 
fore mentioned,  by  any  deed  or  deeds,  writing  or  writings, 
to  be  by  them  the  said  respective  trustees  of  the  said  re- 
spective  manors,  hereditaments  and  premises,  or  the  sur- 
vivor of  such  respective  trustees,  or  the  heirs  or  assigns  of 
such  survivor,  sealed  and  delivered  in  the  presence  of  aud 
attested  by  two  or  more  credible  witnesses,  to  revoke  annul 
and  determine  and  make  void  all  and  every  or  any  of  the  uses, 
estates,  limitations,  trusts,  powers  and  provisoes,  hereinbe- 
fore by  these  presents  respectively  limited,  created,  men- 
tioned, declared,  and  contained,  of  and  concerning  the  said 
hereditaments  and  premises  hereby  granted^  released  {a), 
limited  or  appointed,  or  intended  so  to  be  (Jb),  and  every  or 
any  part  or  parcel  thereof,  and  to  limit  and  appoint  the  same, 
or  such  part  or  parts  thereof  as  shall  be  sold  and  exchanged, 
(a)  Vide  infrh,  122,  n.  {h)  Vide  suprd,  120,  n. 
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and  whereof  the  uses^  estates,  limitatioDS,  trusts,  powers 
and  provisoes,  shall  be  so  revoked,  unto  and  to  the  use  and 
behoof  of  the  purchaser  or  purchasers  thereof,  or  of  the 
person  or  persons  to  whom  the  same  shall  be  so  sold  or 
conveyed  in  exchange,  and  his  or  their  heirs  or  assigns. 
And  when  any  of  the  said  premises  shall  be  sold  for  a  valu- 
able consideration  in  money,  and  such  proper  receipt  or 
receipts  shall  be  so  signed  and  given  for  such  purchase 
money  as  aforesaid,  and  also  when  the  said  hereditaments  &C., 
hereinbefore  granted,  released,  limited  or  appointed,  or  any 
part  or  parts  thereof,  shall  be  sold  and  disposed  of,  or  con- 
veyed in  exchange  for  or  in  lieu  of  other  freehold,  copyhold  or 
leasehold  lauds  and  hereditaments  in  Sec.,  and  the  fee  simple 
and  inheritance,  or  the  estate  and  interest  of  or  in  such  here- 
ditaments respectively  to  be  taken  in  exchange  shall  be  well 
vested  respectively  in  the  trustees  hereinbefore  named  of 
and  concerning  the  premises  which  shall  be  sold  or  given 
in  exchange,  or  the  survivor  of  them,  his  heirs, executors,  8cc., 
according  to  the  nature  or  tenure  of  such  respective  estates, 
then  all  and    every   the    said  manors,  inc.,   hereinbefore 
mentioned,  and  hereby  granted,  released,  {a)    limited  or 
appointed  or  intended  so  to  be,  or  such  part  or  parts  thereof 
as  shall  be  sold  or  disposed  of,  or  conveyed  in  exchange, 
shall  from  thenceforth  remain  and  be  for  ever  freed  and 
absolutely  dischai^ed  of  and  from  aU  and  every  the  uses, 
estates,  trusts,  declarations,  powers,  provisoes,  conditions 
and  agreements,  in  and  by  these  presents  limited,  expressed, 
declared  and  contained^  of  and  concerning  the  same  re- 
spectively, and  from  thenceforth  these  presents,  and  the 
grant,  re/eo^e  (a),  limitation  and  appointment  hereby  made. 


(0)  Unless  these  words  are  in- 
troduced hei-e  by  mistake,  it  would 
seem  that  Lord  EUot  and  his  son 
did  not  merely  '' direct,  limit  and 
appoint''  the  estates  to  Lord  Chat- 
ham  and  Mr.  Pitt,  but  also  '<  bar- 
gained, sold  and  released''  them, 
although  tliese  words  are  omitted 
in  that  part  ofthe  special  case  which 


professes  to  state  the  operation 
ofthe  settlement  of  1791  (suprd, 
1 19(6)).  And  this  is  rendered  highly 
probable  by  the  circumstance  of 
the  conveyance  of  1791  being  by 
indentures  of  lease  and  release,  and 
not  by  a  single  indenture  of  ap- 
pointment. Inlfynne  v.  Griffith, 
8  D.  &  R.  470;  5  B.  &  C.  923 ; 
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shall  be  and  enure^  as  to  such  of  the  premises  as  shall  be  so 
respectively  sold  and  disposed  of  or  conveyed  in  exchange, 
to  the  only  use  and  behoof  of  such  purchaser  or  purchasers, 
or  such  other  person  or  persons,  to  whom  they  shall  be 
so  respectively  sold,  disposed  of,  or  conveyed  in  exchange, 
and  of  his  or  their  heirs  and  assigns  respectively  for  ever.'' 
(Power  for  the  Earl  of  Chatham  and  Mr.  Pitt  to  apply 
the  money  arising  from  the  sale  in  discharge  of  any  sums 
charged  upon  lands  conveyed  to  them  by  virtue  of  the 
trusts  of  the  term  of  1000  years.  Declaration  with  respect 
to  the  moneys  arising  from  the  sale  of  the  lands.  Such 
moneys  to  be  laid  out  in  the  purchase  of  other  real  estates, 
to  be  held  on  the  same  uses,  and  to  be  invested  in  securities  in 
the  meanwhile.  Power  for  the  Bishop  of  Lincoln  and  Dr* 
Turner  Si8  to  certain  lands  in  St.  Germains.)  Provided  also, 
that  it  shall  and  may  be  lawful  to  and  for  the  said  Lord  G. 
Bishop  of  Lincoln  and  J.  Turner,  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor,  by  and  with  such 
consent  and  approbation,  and  to  be  testified  in  manner 
aforesaid,  to  exchange  any  such  burgage,  messuage  or  mes- 

8  BiDgh.  179,  it  appears  to  have  struction  would  of  course  be  the 

been  held   that  where  A.  and  B.,  same  if  ul.,  instead  of  being  seised 

hanng  a  power  of  appointment  in  fee,  had  only  a  particular  estate. 

over  an  estate  of  which  ^.  is  seised  It  appears  indeed  to  be  immaterial 

in  iee,subject  to  the  power, execute  whether  A.  has  any  estate  at  all ; 

indentores  of  lease  and  ^please,  since  the  rule  of  construction  must 

by  the  latter  of  which  it  fS^itnes-  be  tlie  same  where  the  intention  of 

sed  that  il.  and  B.do  bargain,  sell^  the  parties  using  the  words  to  be 

releate,  direct,  limit  and  appoint  construed  is  the  same.    Now  the 

the  estate  to  C,  (in  his  actual  pos-  intention  of  A,y  in  using  words  by 

session  being  &c.)  habendum  unto  which  he  is  made  to  bargain,  sell, 

and  to  the  use  of  D,,  the  words  and  release  to  C.  to  the  use  of  D., 

shall  be  read  dbtributively,  assign-  must  be  the  same,  whether  A.  be 

ing  those  in  italics  to  A.y  and  the  seised  of  an  estate  in  the  land  or 

others  to  A,  and  B.;  and  that  the  not.   The  principal  difficulty  seems 

conveyance  shall  operate,  as  the  to  be  where,  as  is  frequently  the 

bargain,  sale,  and  release  of  A»  to  case,  the  words  of  appointment  to 

C.  to  the  use  of  D.,  and  as  the  ap-  C.  to  the  use  of  D.,  and  those  of 

pointment  of  A,  and  B.  immedi-  convei/anee  to  C.  to  the  use  ofD. 

ately  to  the  use  of  D,    The  effect  are  found  under  distinct  testatums 

of  which  is  to  vest  the  legal  estate  in  the  same  deed,  and  therefore 

in  D,,  (here,  in  the  Bishop  of  Lin-  would  appear  to  lead  to  contra* 

cohi  and  Dr.  Turner.)    The  con-  dictory  results. 
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suages,  tenement  or  tenements,  in  the  said  borough  of  St. 
Germains  aforesaid,  for  any  other  burgage,  messuage  or 
messuages,  tenement  or  tenements,  in  the  same  borough, 
and  which  burgage  messuage,  messuage  or  messuages, 
tenement  or  tenements  to  be  taken  in  exchange,  shall  be 
thereupon  immediately  conveyed,  settled  and  limited  to 
such  and  the  same  uses,  upon  the  same  trusts  and  for  the 
same  intents  and  purposes  as  the  burgage,  messuage  or 
messuages,  tenement  or  tenements,  so  to  be  given  in  ex- 
change, is  or  are  by  these  presents  limited  or  settled  (a). 
By  indentures  of  lease  and  release  of  5th  and  6th  August, 
1801,  the  release  being  made  between  the  said  John  Earl 
of  Chatham  and  William  Pitt,  of  the  first  part ;  the  said 
£.  C.  Lord£/iW,  of  the  second  part;  the  Honourable  John 
Eliot,  described  as  the  second  and  then  the  eldest  surviving 
son  of  the  said  E,  C.  Lord  Eliot,  of  the  third  part;  and  Ed- 
ward Whit  taker,  Esq.  of  the  fourth  part.  After  containing  the 
following  recital :  And  whereas  by  the  said  indenture  it  is 
recited  that  the  said  E,  Whittaker  contracted  for  the  abso- 
lute purchase  of  the  messuage,  tenement,  lands,  &c.,  called 
Spout  Farm,  situate  at  &c.,  for  the  sum  of  5550/.,  and  by  the 
said  indenture  it  is  also  recited,  that,  since  the  said  contract 
has  been  entered  into,  it  had  been  discovered  that  40  acres, 
part  of  the  said  farm,  was  of  copyhold  tenure,  which  having 
never  been  surrendered  to  or  vested  i||^  the  said  JoA>iEarl  of 
Chatham  and  William  Pitt  upon  trust  to  sell  cannot  be 


(a)  It  appears  to  be  impossible 
to  reconcile  the  clauses  in  the  deed 
of  1791.  On  the  one  hand,  unless, 
as  the  Court  appear  to  have  held, 
tlie  whole  fee  vested  in  the  Earl  of 
Chatham  and  Mr.  Pitt,  the  first 
limitation  to  them  and  their  heirs 
must  be  rejected  as  wholly  inopera- 
tive and  nugatory.  On  the  other 
hand,  if  the  subsequent  limitations 
be  considered  as  creating  equitable 
estates  only,  a  construction  is  put 
upon  the  deed  of  179],  which  was 


never  contemplated  by  those  who 
framed  that  instrument.  This  is 
evident  from  the  attempt  to  vest  a 
term  of  years  in  the  Bishop  of  Lin- 
coln and  Dr.  Turner,  from  the  life 
estates  being  made  without  im- 
peachment of  waste,  and  from  their 
being  protected  by  the  interposi- 
tion of  trustees  to  preserve  contin- 
gent remainders.  Ail  which  three 
circumstances  are  inconsistent  with 
any  intention  to  make  these  estates 
fquitable. 
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included  in  the  said  contract  therein  mentioned  ;  and  said 
copjhold  part  of  the  said  farm  was  valued  at  the  sum  of 
6901.  and  it  was  agreed  that  the  same  should  be  deducted 
from  the  said  sum  of  55501.  which  reduced  it  to  4860/.^  it 
is  witnessed  that  by  virtue  of  the  power  contained  in  the 
said  indenture  of  the  28th  day  of  June,  1791>  and  of  all 
other  powers  whatsoever,  and  in  consideration  of  the  sum  of 
4860/.  to  the  said  Lord  Chatham  and  William  Pitt  paid 
by  the  said  £.  Whittaker,  and  for  the  consideration  therein 
expressed,  the  said  John  Earl  of  Chatham  and  William  Pitt, 
by  and  with  the  consent  and  approbation  of  the  said  £.  C 
Lord  Eliot  and  the  said  John  Eliot,  the  next  succeeding 
tenant  for  life,  testified  by  their  being  parties  to  the  now 
reciting  indenture,  and  signing,  sealing,  and  delivering  the 
same,  did  bargain,  sell,  alien,  release  and  confirm,  and  the 
said  jE.  C.  Lord  Eliot  and  the  said  John  Eliot  did  release, 
ratify  and  confirm  unto  the  said  E.  Whittaker ^  his  heirs  and 
assigns,  all  that  freehold  messuage  or  tenement,  together 
with  the  cottages,  barns,  stables,  outhouses,  buildings^ 
court  yards,  backsides,  gardens,  and  orchards,  and  all  those 
several  freehold  closes,  pieces  or  parcels  of  arable,  meadow, 
pasture,  woodland  and  hop  ground  thereunto  belonging 
and  therewith  held,  used,  occupied  and  enjoyed,  containing 
together  by  estimation,  8cc.  situate,  8cc.  and  commonly 
called  or  known,  &c.  .together  with  the  said  40  acres  of 
copyhold  land,  occupied  and  enjoyed  therewith  by  the  name 
of  the  Spout  Farm,  or  by  whatsoever  other  name,  &c.,  in 
the  tenure  or  occupation  of,  &c.  deceased,  or  his  assigns, 
under  a  lease  thereof,  granted  for  the  term  of  twenty-one 
years  from  Michaelmas,  1782,  and  the  reversion,  8cc.,  and 
also  all  the  estate,  8cc.,  to  hold  the  said  messuage,  &c.  unto 
and  to  the  use  of  the  said  E.  Whittaker,  his  heirs  and  assigns 
for  ever.  And  it  is  thereby  further  witnessed,  that  for  the 
better  and  more  effectually  conveying  and  assuring  the  said 
hereditaments  and  premises  thereby  granted,  released  and 
confirmed,  and  by  virtue  of  the  aforesaid  power,  they  the 
said  John  Earl  oi  Chatham  and  William  Pitt  (by .and  with 
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188^  such  cooseDt  and  approbation  of  the  said  JE.  C.  Lord  Elioi 
and  John  Etiot  as  aforesaid,  testified  as  aforesaid,)  did 
thereby  revoke,  annul^  determine,  and  make  void  all  and 
eveiy  the  uses,  estates,  limitations,  trusts,  powers  and  pro- 
^visoes  by  the  said  indenture  of  the  27th  and  28th  days  of 
June,  179I9  limited,  expressed  and  contained,  of  and  con- 
cerning the  same  premises,  as  far  as  should  or  might  be 
requisite  for  the  effectual  conveying  and  assuring  thereof, 
according  to  the  true  intent  and  meaning  of  the  now  reciting 
indenture,  did,  (with  such  consent  and  approbation  as  afore- 
said, testified  as  aforesaid)  thereby  limit  and  appoint  all  and 
singular  the  said  hereditaments  and  premises  thereby  granted, 
released  and  confirmed,  with  the  appurtenances,  unto  and  to 
the  use  of  the  said  £.  fVhittaker,  his  heirs  and  assigns,  for 
ever.  And  it  was  by  the  now  reciting  indenture  declared 
that  the  said  premises  should^  from  the  date  thereof,  be  for 
ever  freed  and  discharged  from  all  the  uses,  estates,  limita- 
tions, powers  and  provisoes,  by  the  said  indentures  of  the 
27th  and  28th  days  of  June,  1791>  limited,  declared  and 
contained,  as  far  as  should  be  requisite,  as  aforesaid,  and 
that  the  same  and  all  fines  and  recoveries  of  the  said  pre- 
mises should  enure,  as  concerning  the  same,  to  the  use  of 
the  said  E.  Wkittaker,  his  heirs  and  assigns,  for  ever.  The 
said  indenture  of  the  6th  August,  1801,  is  duly  executed  by 
the  said  Earl  of  Chatham  and  WMliam  Pitt,  E.  C.  Lord 
Eliot  and  John  Eliot,  and  attested  in  manner  required  by 
*  \he  power  of  sale  and  exchange  contained  in  the  said  in- 
denture of  settlement  of  the  28th  June,  1791*  The  case 
then  set  out  indentures  of  lease  and  release,  27th  and  28th 
January,  1802,  whereby  Edward  Whittaker  bargained,  sold, 
and  released  unto  Edward  Worger,  one  of  the  lessors  of  the 
plaintiff,  part  of  the  premises  sought  to  be  recovered.  The 
question  for  the  opinion  of  the  Court  is,  whether  by  the  set- 
tlement of  the  27th  and  28th  June,  1791,  a  term  of  1000 
years  having  been  created  and  limited  to  the  Right  Honour' 
able  George  Lord  Bishop  of  Lincoln,  and  the  Most  Reverend 
Joseph  Turner,  D.  D.  they  were  material  and  necessary 
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parties  to  the  deeds  of  5th  and  6tfa  August,  1801,  or  whe- 
ther there  should  not  have  been  a  count  on  their  demise. 

Cornish  for  the  plaintiff.  The  Bishop  of  Lincoh  and 
Dr.  IVr/fer  were  not  necessary  parties  to  the  deed  of  1801, 
unless  the  estate  for  the  term  of  1000  years  was  in  them. 
The  conveyance  of  1791  operated  as  an  appointment  to  the 
Earl  of  Chatham  and  WiUiam  Pitt  in  fee,  and  all  the  sub- 
sequent limitations  became  trust  estates.  Secondly.  The 
uses  created  by  the  deed  of  1791  were  overreached  and 
defeated  by  the  revocation  contained  in  the  deed  of  1801. 

The  counsel  for  the  plaintiff  had  proceeded  thiis  far  in 
his  argument,  when  it  was  perceived  that  the  counsel  for 
{he  defendants  was  not  in  Court.  Upon  which,  the 
Court,  being  clearly  of  opinion  with  the  plaintiff,  gave 
him  judgment  nisi,  which,  on  a  subsequent  day,  after  hear* 
ing  a  few  observations  from  Chitty  for  the  defendants, 
was  made  absolute. 

Postea  to  the  plaintiff. 


Clement  v.  Chives,  in  Error. 

CRROR  upon  a  j&dgment  in  the  Court  of  Common  A  written  or 

Pleas.     The  second  count  stated  that  Clement,  the  defend-  P^?^^^  P^^Jj^^ 

ant  below,  and  plaintiff  in  error,  published  in  a  certain  that  ^1.  has 

newspaper,  a  certain  false,  scandalous,  and  malicious  and  ^^^^  miscon- 

defamatory  libel,  of  and  concerning  Chives,  the  plaintiff  ?"«' »°  insult- 
•^  ,  .   .  ,  ing  persons  in 

below,  and  defendant  in  error,  containing  therein,  amongst  a  barefaced 
other  things,  the  false,  scandalous,  malicious,  and  defama-  ™^"0,®^  " 
tory  matter  following,  of  and  concerning  Chives:  that  is  to 
say,  "  Greenwich  Coachmen. — ^The  insolence  of  the  Green- 
wich coachmen  and  their  cads  becomes  intolerable.  Our 
notice  has  been  called  to  Thomas  Chives,  (meaning,  &c.) 
and  his  cad,  who  on  Tuesday  last  insulted  two  females  and 
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some  gentlemen^  who  were  outside  passengers,  in  the  most 
barefaced  manner."  Plea,  not  guilty,  to  the  whole  decla- 
ration. General  verdict  of  guilty,  with  5h  damages;  and 
a  geAral  judgment  for  the  plaintiff  below.  The  error 
assigned  was,  that  the  second  count  {a)  did  not  disclose 
any  su£Bcient  cause  of  action. 


Piatt,  for  the  plaintiff  in  error.  The  libel  not  being  laid 
to  have  been  spoken  with  reference  to  the  business  of  a 
coachman,  nor  appearing  to  have  been  attended  with  special 
damage,  this  count  cannot  be  supported  (6).     The  mis- 


(a)  The  damages  being  general, 
the  judgment  below  could  not  be 
supported  unless  all  the  counts 
were  good.  If,  however,  the  Court 
of  Error  had  come  to  the  conclu- 
sion that  this  second  count  was 
bad,  it  would  have  become  mate- 
rial to  inquire  if  any  of  the  other 
counts  could  be  supported,  in  order 
to  ascertain  whether  a  venire  de 
novo  should  be  awarded.  In  Fisher 
V.  Clement f  (ante,  i.  281 ;  7  B,  &  C. 
459,)  no  such  inquiry  was  made, 
the  Court  awarding  a  venire  de 
novo  upon  the  assumption  that  the 
counts  not  objected  to  in  ai^ument 
were  good,  though  error  was  ns- 
ttgned  upon  those  counts  also. 
After  the  trial  upon  the  venire  de 
novo,  the  Court,  however,  was  of 
opinion  that  these  counts  were  also 
insufficient.  This  proceeding  would 
have  been  rendered  unnecessary,  if 
the  whole  record  had  been  inspect- 
ed, and  a  general  judgment  of  rever- 
sal pronounced  in  the  first  instance. 

(6)  In  civi/proceedings  the  ques- 
tion of  libel  or  no  libel  appears  to 
be  in  all  cases  matter  of  law  for 
the  decision  of  the  Court,  though 
it  is  enacted  and  declared  by  Mr. 
Fox's  act,  (32  Geo,  3,  c.  60,)  "  that 


upon  the  trial  of  an  indktment  or 
information  for  a  libel,  the  jury 
ma^  give  a  general  verdict  of  guilty 
or  not  guilty  upon  the  whole  mat- 
ter put  in  issue,  and  shall  not  be 
required  or  directed  by  the  Court 
to  find  the  defendant  guilty  merely 
on  the  proof  of  the  publication, 
and  of  the  sense  ascribed  to  the 
same  in  the  indictment  or  infor- 
mation.'' In  a  civil  action  the 
plaintiff  must  shew  the  publication 
of  the  alleged  libel,  and  must  prove 
every  material  inducement  and  in- 
nuendo. After  he  has  done  this,  it 
is  conceived  that  unless  some  fact 
be  addfted  on  the  part  of  the  de- 
fendant, tending  to  shew  that  the 
publication  took  place  under  cir- 
cumstances which  rendered  it  jus- 
tifiable, the  plaintiff  is  entitled  to 
call  upon  the  judge  who  presides  to 
direct  the  jury  authoritatively,  and 
upon  his  own  responsibility,  whe- 
ther the  matter  published  is  or  is 
not  a  libel,  without  leaving  it  to  the 
jury  to  form  any  opinion  as  to  the 
tendency  of  the  publication,  or  the 
intention  of  the  publisher.  Mr. 
Fox's  act  was  founded  upon  a  jea- 
lousy of  the  controul  exercised  by 
political  judges  over  juries  upon 
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conduct  charged  in  the  libel  is,  having  insulted  some  person ; 
which  could  not  subject  the  party  either  to  an  action  or  to 
an  indictment.  [Parke,  J.  It  charges  the  party  with  gross 
misconduct.]     That  charge  is  afterwards  explained.  '^ 
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Chitty  contri,  referred  to  3  Bac.  Abr.  Libel  (A  2). 


Cur.  adv.  vult. 


Bayley,  J.  on  a  subsequent  day  delivered  the  judgment 
of  the  Court. — There  is  a  marked  distinction  in  the  cases 
between  verbal  and  written  slander ;  the  latter  being  usually 
attended  with  more  premeditation,  and  being  productive 
of  more  extensive  and  permanent  injury  than  the  former. 
In  King  v.  Lake  (a),  where  the  libel  charged  the  plaintiff 
with  having  presented  a  petition  "  stuffed  with  illegal  asser- 
tions, ineptitudes,  and  imperfections,  clogged  with  gross 
ignorances,  absurdities,  and  solecisms,"  Lord  Hale  said, 
"  that  although  such  general  words  spoken  once,  without 
writing  or  publishing  them,  would  not  be  actionable,  yet 
here  their  being  written  and  published,  which  contains  more 


the  trial  of  offences  commonly  of 
a  political  character,  and  where 
no  bill  of  exceptions  would  lie. 
But  the  application  of  tlM|ffeame 
rule  tu  civil  actions  would  not  only 
ictrodace  great  uncertainty  and 
confusion,  but  would  deprive  the 
subject  of  the  chief  protection 
which  he  at  present  enjoys.  As 
the  law  now  stands,  if  the  judge 
at  ni$i  prka  holds  that  to  be  a 
libel  which  ought  not  to  be  so 
held,  the  defendant  may  secure 
the  revision  of  that  opinion  by  a 
hi^er  tribunal,  by  tendering  a  bill 
of  exceptions.  So  if  that  be  held 
to  be  no  libel  which  is  conceived  in 
point  of  law  to  amount  to  a  libel,  the 
plaintiff  may  save  himself  in  like 

VOL.  IV. 


manner.  But  the  transferring  of  the 
question  of  libel  or  no  libel  from 
the  Court  to  the  jury,  would,  in 
the  great  majority  of  cases,  have  the 
effect  of  depriving  the  party  of  his 
constitutional  remedy  against  that  ^ 
which  he  may  consider  an  illegal 
decision,  and  of  thereby  giving  in 
reality  to  the  judge  at  nisi  priui 
that  power  which  it  nominally 
vested  in  the  jury.  There  do  not 
appear  to  be  many  civil  cases  in 
the  books  in  which  this  point  has 
arisen,  but  the  decisions  in  crimi- 
nal cases  before  the  statute  seem, 
for  the  reason  above  stated,  to 
apply  with^still  greater  force  to 
civil  proceedings. 
(a)  Hardres,  470. 
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malice,  they  are  actionable.  In  Cropp  v.  Tilney  (a).  Lord 
Holt  says,  "  Scandalous  matter  is  not  necessary  to  make  a 
libel.  It  is  enough  if  the  defendant  induces  an  ill  opinion 
to  be  had  of  the  plaintiff^  or  to  make  him  contemptible  and 
ridiculous."  So  Hawkins  (b)  defines  a  libel  as  "  a  malicious 
defamation  expressed  in  printing  or  in  writing,  tending  to 
blacken  the  memory  of  one  who  is  dead,  or  the  reputation 
of  one  who  is  alive,  and  to  expose  him  to  public  hatred, 
contempt,  or  ridicule.''  This  distinction  is  recognized  in 
Villers  v,  Monsley{c),  J'Jnson  v.  Stuart  {d).  Bell  v.  Stone {e), 
Thorley  v.  Earl  of  Kerry  (/),  and  in  the  late  case  of  Robert* 
son  V.  M'Dougall(g).  Here  the  libel  is  evidently  calculated 
to  bring  the  party  into  hatred  and  contempt. 


Judgment  affirmed. 


(a)  3  Salk.  $85. 

(6)  iHawk.  P.C.  C.73,  s.l. 

(c)  8  Wilson,  403. 

(d)  1  T.  R.  748. 

(e)  1  Bos.  &  Pull.  331. 
(/)  4  Taunt  355. 

(g)  4  Bingh.  670;    1  M.  &  P. 


692.  And  see  Auilin  v.  Culpeper, 
8  Show,  3 14,  Skinn.  183;  Harmon 
V.  Delany,  8Strn.  898;  Bradley  y. 
Methwyn,  Selw.  N.  P.  7th  edit. 
4100,  n. ;  see  also  Craft  v.  BoUe, 
1  Wnas.  Saund.  848,  n.  (3). 


occupation  of  John  Olton,  the  reversion  thereof,  after  a 
certain  term  of  years^  belonging  to  the  plaintifT.     At  the 


ft  Pellew  V.  Hundred  of  East  Won  ford. 

A  termor,  and  t^ASE,  on  9  Geo.  1,  c.  22,  for  damage  by  fire  to  certain 

seised  ofdie     bams  and  outhouses,  being  at  the  time  of  the  fire  in  the 
freehold  sub- 
ject to  the 
term,  may 
each  recover 

damages  to  the  extent  of  300/.  against  the  hundred  for  the  injury  resulting  from  a  felo* 
nious  burning  in  respect  of  their  possessionary  and  revei-sionary  interests. 

Where  the  reversioner  sues,  no  servant  oi' his  having  had  the  care  of  the  premises,  be 
is  the  proper  person  to  give  in  an  examination. 

The  examinant  is  not  bound  to  state  mere  suspicions  entertained  by  him  as  to  the 
person  who  committed  the  offence,  unless  interrogated  thereto  by  the  magistrate. 

The  two  days  allowed  by  9  Geo.  1,  c.  88,  for  giving  notice  of  the  offence,  were  held 
to  be  exclusive  of  the  day  on  which  the  fire  happens. 
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trial  before  Park,  J.  at  the  Exeter  spring  assizes,  lS27,(a) 
the  plaintifF  was  Donsuited,  subject  to  the  opinion  of  this 
Court  on  the  following  case : — ^The  plaintiff,  before  and  at 
the  time  of  the  fires,  hereinafter  mentioned,  was  and  still  is 
the  proprietor  of  an  estate  called  Canonteign,  in  the  parish 
of  Christow,   and  within  the  hundred  of   Wonford  and 
county  of  Devon.     Upon  this  estate  stood  a  large  house, 
formerly  a  mansion,  but  for  many  years  past  used  as  a 
farm-house;  and  this  house,  with  an  extensive  range  of 
barns  and  other  outhouses  belonging  thereto,  formed  the 
barton  (6)  of  Canonteign.      The  house,  barns,  and  out- 
houses, except  one  stable,  and  another  of  the  outhouses 
used  as  a  dog-kennel,  long  before  and  at  the  time  of  the 
fire  were  in  possession  of  John  Otton,  as  tenant  to  the 
plaintiff,  Otton,  with  his  wife  and  family,  residing  in  the 
house,  and  occupying  the  greater  part  of  it.     The  other 
part  of  the  house  was  occupied  by  John  Pennington,  the 
plaintiff's  gamekeeper,  who  had  lived   there  some  years 
with  his  wife  and  family ;  Pennington  also  used  the  stable 
and  dog-kennel,  but  had  nothing  to  do  with  the  other  out* 
houses.     The  plaintiff  himself  resided  at  Stokelake,  in  the 
parish  of  Hennock,  about  four  miles  from   Canonteign. 
On  the  morning  of  Saturday,  July  9,   1825,  the  plaintiff, 
with  some  other  gentlemen,  his  friends,  went  from  Stoke- 
lake to  Canonteignj|barton,  and  taking  Pennington  with 
them  were  afterwards  engaged  in  shooting  rabbits  in  a  part 
of  the  estate  distant  about  a  quarter  of  a  mile  from  the 
barton,  on  the  top  of  a  high  hill  ;A^hich  commanded  a  view 
of  the  mansion  and  of  all  the  outbuildings.     While  they 
were  so  engaged,  at  about  two  o'clock,  p.m.  fires  were 
observed  to  break  out  in  several  parts  of  the  premises;  first 
in  one  of  the  barns,  and  then  in  anothei*  barn  (distant  300 
yards  from  the  first;  afterwards  in  the  dog-kennel,  which 
was  separated  from  the  last-mentioned  barn,  and  then  in 

(a)  Counsel    for    the    plaintifF,  (6)  In  the  \y est  of  England  this 

Coleridge  and  Praed ;  for  the  de-      word  signifies  a  farm  homestead, 
fendant,  Wilde,  Seij.,  and  Carter.       Vide  Spelman,  Barton  &  Bertona* 
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other  of  the  outbuildings.     The  fires  were  immediately 
seen  by  the  plaintiff,  and  he,  as  well  as  the  persons  with 
him^  hastened  to  the  spot,  and  were  actively  employed  for 
a  considerable   time  in   endeavouring   to   extinguish    the 
flames.     The  barns  and  outhouses  were,  however,  burnt 
down.     The  plaintiff  did  not  leave  the  place  till  about  five 
o'clock,  p.  172.  when  it  was  supposed  the  fire  had  been  sub> 
dued;  but  it  broke  out  again  in  some  of  the  ruins,  and  was 
burning  a  little  between  one  and  two  o'clock  in  the  follow- 
ing morning.     On  the  day  of  the  fire,  and  long  before, 
OUon,  his  wife  and  family,  and  Pennington  and  his  wife 
and  family,  were  living   upon  the  premises  as  aforesaid, 
and   Otion  had  in  his  employ  upon  the  premises   seve- 
ral farming  servants.      Otton   and  several  other   persons 
known  to  the  plaintiff  were  present  in  the  barton,  amongst 
the    buildings,    when  the  fire  broke   out,  and  when  the 
plaintiff,  bis  friends  and  Pennington,  came  there  from  the 
hill ;  and  one  of  those  persons,  not  a  servant  of  Otton's, 
shortly  afterwards  discovered  a  ball  of  flax  on  fire  under 
some  straw  in  one  of  the  outbuildings  not  then  in  flames, 
of  which  fact  the  plaintiff  was  then  informed.     '^Fhe  damage 
done  to  the  barns  and  other  outhouses  in  the  possession  of 
Oiton  greatly  exceeded  200/.,  and  the  fire  was  wilful  and 
malicious.     The  plaintiff,  on  the  evening  of  the  same  day, 
after  his  return  home,  mentioned  to  one  of  his  friends  the 
name  of  a  person  whom  he  suspected  to  be  the  author  of 
the  fire,  and  he  retained  the  same  suspicion  long  after  the 
time  of  his  examination  hereinafter  mentioned.     On  Mon- 
day, July  1 1,  notice  of  the  offence  was  given  by  the  plaintiff 
to  four  inhabitants  of  the  village  of  Christow,  that  being 
the  nearest  village  to  Canonteign,  and  in  the  same  parish. 
On  the  14th  of  the  same  month  the  plaintiff  gave  in  his 
examination  upon  oath  to  a  magistrate  of  the  county,  being 
the  magistrate  resident  nearest  to  Canonteign,  at  the  dis- 
tance of  about  a  mile  and  a  half  from  that  place.     The 
examination  stated,  that  "  on  Saturday  last,  the  9th  day  of 
this  instant  July,  the   barns  and  outhouses,  part  of  the 
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bartou  of  Canonteign,  situate  in  the  parish  of  Christow,  in 
the  hundred  of  Wonford  and  said  county  of  Devon,  and 
now  in  the  possession  of  John  Otton,  and  the  property  of 
him  the  said  Pownall  Bastard  Pellew,  were  unlawfully, 
wilfully,  maliciously,  and  feloniously  set  on  fire ;  and  this 
deponent  further  saith,  that  he  does  not  know  the  person  or 
persons  who  committed  the  said  offence,  or  any  of  them. 

Pownall  Bastard  Pellew" 

No  other  person  was  examined. 

At  the  following  Christmas  Otton  gave  up  his  interest  in 
the  estate,  and  the  plaintiff  took  possession  of  it.  The 
repairs  which  have  been  done  to  the  buildings  injured  or 
destroyed  by  the  fires,  have  been  done  under  the  plaintiffs 
orders,  and  at  his  expense.  The  offenders  have  not  been 
apprehended  and  convicted  of  the  above-mentioned  offence, 
nor  any  one  of  them  (a).  This  action  was  commenced 
against  the  hundred  within  one  year  next  after  the  offence 
had  been  committed. 


133 


1829. 


Pellew 

V. 

East 
Wonford. 


Praed,  for  the  plaintiff.  Four  objections  were  raised 
to  the  plaintiff's  right  to  recover  in  this  action.  First,  it 
was  insisted  that  the  plaintiff  was  incapable  of  suing,  being 
merely  a  reversioner;  but  it  is  submitted  that  the  plaintiff 
is  within  the  words  of  the  act,  which  are  very  large,  and 
extend  to  every  person  sustaining  damage  (6).  The  plaintiff 
has  sustained  damage.  The  repairs  were  done  at  his 
expense,  and  he  has  paid  the  amount.  This  act  is  reme** 
dial,  and  is  to  receive  a  liberal  construction;  though  it  was 
contended  at  the  trial,  that  as  against  the  hundred  the  pro- 
ceeding is  to  be  considered  as  penal.  The  same  act  may 
be  both  penal  and  remedial.     Bones  v.  Booth  (r),  Ratcliffe 


{a)  Otton  was  tried  for  arson  on 
the  prosecution  of  Captain  Peliew, 
and  was  acquitted. 

(6)  By  9  Geo,  l,c.  22,  s.  7,  the  re- 
medy is  given  "  to  all  and  every 
the    person  and  persons  for  the 


damages  they  shall  have  sustained 
or  suffered."  The  corresponding 
words  in  7  &  8  Geo.  4,  c.  31,  s.  2, 
are,  **  to  the  person  or  persons  dam- 
nified by  the  offence.*' 
(c)  2  W.  Bla.  1226. 
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V.  Eden  (a),  Hyek  v.  Cogan  (6).  In  the  Riot  Act  (c)  the 
words  are  not  so  strong.  [Lord  Tenterden,  C.J.  You  need 
not  labour  that  point.  It  is  penal  as  far  as  respects  the 
offender,  but  remedial  as  against  the  hundred.]  fVilmot 
ir.  Horton  (d),  Serjt.  Williams's  note  to  Pomjrel  v.  Ricrqft  (e). 
The  hundred  cannot  set  up  a  contract  between  the  plaintiff 
and  his  lessee.  [Lord  Tenterden,  C.J.  It  does  not  appear 
that  there  was  any  contract.  Bayley,  J.  I  believe  there 
are  many  cases  in  which  the  reversioner  has  sued.]  The 
question  came  before  the  Court  in  The  Duke  of  Somerset  v. 
Hundred  of  Mere  (f),  but  the  decision  proceeded  upon  a 
different  point.  In  Jefferson  v.  Jefferson  (g),  it  was  said  to 
be  unreasonable  to  compel  the  party  to  wait  until  the  rever- 
sionary interest  became  vested  in  possession.  It  would  be 
equally  unreasonable  here.  The  plaintiff  sustained  imme- 
diate damage;  for  if  he  had  wished  to  sell  he  could  not 
have  obtained  so  large  a  price.  That  is  a  sufficient  cause 
of  action.  Jesser  v.  Gifford  (A). 

The  defendant's  second  objection  was,  that  the  two  days 
for  giving  the  notice  are  both  exclusive,  and  that  the  notice 
not  having  been  given  till  the  Monday  was  too  late.  This 
objection  is  founded  upon  a  note  of  Mr.  Serjt.  Williams  to 
Pinkney  v.  Inhabitants  de  Roteland  (i),  where,  upon  27 
liliz,  c.  13,  s.  9f  which  requires  the  action  against  the  hun- 
dred for  a  robbery  under  the  statute  of  Hue  and  Cry,  (15 
Edw,  1,  Stat.  2,  c.  1  &  2,)  to  be  brought  within  one  year  after 
such  robbery,  it  is  stated  to  have  been  adjudged  in  Norris  v. 
Hundred  ofGawtry{k),  that  the  day  when  the  robbery  was 
committed  is  to  be  included  in  the  year;  as  if  a  robbery  be 
committed  on  the  9th  of  October,  the  action  must,  at  the 
latest,  be  brought  on  the  8th  October  following.  But  in 
Nesham  v.  Armstrong  (J)  notice  was  given  on  the  22d  of 


(tf)  Cowp.  485. 

(6)  Dougl.  699. 

(c)  1  Geo.  l,stat.?,  c.  5. 

{d)  Dougl.  702,  n.  (3). 

(e)  1  VVras.  Sauiid.  321. 

(/)  4  B.  &  C.  167;  6  D.  &  R.  247. 


{fr)  3  Levinz,  130. 
(A)  4  Burr.  2141. 
(i)  2  Wms.  Saund.  375,  ii.(3). 
{k)  Hob.  139, 

(/)  Holt,  N.P.C.  466,  1  B.&A. 
146. 
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March^  where  the  fire  was  on  the  20th.  ^That  case  arose 
upon  this  very  statute  of  9  Geo.  I,  and  no  objection  was 
taken  by  Richardson,  who  argued  for  the  defendant  that  the 
notice  was  not  in  time.  He  appears  not  to  have  thought 
the  point  arguable.  The  statute  of  uses  (a)  requires  inden- 
tures of  bargain  and  sale  to  be  inrolled  within  six  months ; 
upon  which  Lord  Coke  says  (b),  "  so  as  the  date  itself  is 
taken  exclusive."  The  1 7  Geo.  3,  c.  26,  requiring  memo- 
rials of  annuities  to  be  inrolled  within  20  days  (c),  has  been 
construed  to  exclude  the  day  of  execution.  Fallon,  ex 
parte  {d).  In  Lester  v.  Garland,  (e)  the  cases  were  reviewed 
by  G^nt,  M.  R.,  and  the  conclusion  at  which  he  arrived 
was  this,  that  the  day  of  the  act  done  is  to  be  excluded, 
unless  the  party  to  be  afiected  by  the  computation  be  party 
or  privy  to  such  act.  Here  the  effect  of  treating  Saturday 
as  one  of  the  two  days  would  be  to  throw  back  the  act 
done  to  the  Friday.  Duncan  v.  Carlton  (f).  [^Bai/ley,  J. 
It  has  been  held,  upon  the  statute  of  William  (g),  that  the 
five  days  are  to  be  considered  as  five  times  24  hours.] 

The  third  objection  was,  that  the  plaintiff  was  not  the 
proper  person  to  give  in  an  examination ;  and  for  this  two 
cases  are  relied  on,  Nesham  v.  Armstrong  (h),  and  The  Duke 
of  Somerset  v.  Hundred  of  Mere  (t).  In  the  former  case  the 
objection  was,  that  the  partner  was  not  examined.  [  Bay" 
ley,  J.  There  the  examinant  confined  himself  to  saying 
that  he  did  not  know.]  Lord  Ellenborough  says,  "  Looking 
at  the  object  of  the  act  of  parliament,  it  is  clear  that  the 
legislature  intended  that  the  hundred  should  have  the  know- 
ledge of  all  the  parties  claiming  the  benefit  of  that  act.  It 
may  be  true,  that  as  far  as  respects  property,  the  posses- 
sion of  one  joint  tenant  is  the  possession  of  all.  But  it 
does  not  thence  follow  that  the  knowledge  of  one  is  the 

(fl)  27  Hen.  8,  c.  16. 

(6)  9  Insc.  674. 

(e)  17  Geo.  3,  c.  26,  s.  3;  now 
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30  dajs  by  53  Geo.  3,  c.  141. 

(d)  5  T.  R.  283. 

(e)  15  Ves.  241. 


(/)  4  D.  &R.  391,  2B.  &C. 
798. 

(g)  2  W.^  Af.  sess.l,c.  5. 

(A)  Holt  N.  P.  C.  460,  1  B.&  A. 
146. 

(0  4B.&C.167;6D.&R.247. 
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knowledge  of  all;'  this  act  confers  a  benefit  on  certain  con- 
ditions, one  of  which  is,  that  the  party  claiming  such 
benefit  must  make  oath  whether  he  or  they  have  any  know- 
ledge of  the  persons  that  committed  such  act."  In  The 
Duke  of  Somerset  v.  Mere  the  premises  were  in  the  actual 
care  of  a  servant;  but  the  only  person  examined  was  the 
steward,  who  had  not  the  care  of  the  property,  but  lived  at 
a  distance.  Here  there  was  no  servant  in  charge  of  out:? 
houses  and  barns  which  were  destroyed.  The  plaintiff 
could  not  compel  the  tenant  to  go  before  the  magistrates, 
nor  had  the  latter  any  power  of  sending  for  him.  They 
were  acting  only  ministerially.  Helier  v.  Hundred  of  Ben^ 
hurst  (a). 

The  fourth  point  taken  is  as  to  the  matter  of  the  exami^ 
nation;  and  it  is  objected  that  the  plaintiff  did  not  state  that 
he  entertained  suspicion  of  the  offender.  It  is  necessgry 
that  the  examinant  should  state  whether  he  knows  who  the 
offender  is.  Thurtell  v.  Hundred  of  Mutford  (6).  That  is 
all  that  the  act  requires ;  and,  as  was  said  in  William  King  v. 
Inhabitants  of  Bishop's  Sutton  {c),  it  is  dangerous  to  go  out 
of  the  words  of  the  act.  In  Nesham  v.  Armstrong  the 
same  objection  might  have  been  taken.  Indeed  scarcely 
any  case  can  be  supposed  in  which  the  examinant  does  not 
entertain  some  slight  suspicion.  But  it  is  not  usual  to 
state  these  suspicions,  and  their  disclosure  might  be  attended 
with  dangerous  consequences.  Besides,  though  it  is  stated 
that  the  plaintiff  had  suspicions  before  and  after,  it  does 
not  necessarily  follow  that  he  entertained  those  suspicions 
at  the  time  of  the  Examination. 


Follett  contrd.  Upon  the  first  point  the  defendant  does 
not  contend  that  a  reversioner  has  not  such  an  interest  as 
will  in  general  entitle  him  to  maintain  an  action,  but  he 
denies  that  he  has  such  a  right  given  him  by  this  act;  and 
he  submits  that  the  word  "  persons"  is  not  to  be  applied  to 
distinct  interests,  but  must  be  confined  to  persons  jointly  in- 

(«)  Cro.  Car.  211.  (6)  3  East,  400.  (c)  2  Stra.  1247. 
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terested.  Only  one  offence  has  been  commiHed.  Suppose, 
under  the  Riot  Act  {a),  which  contains  no  limitation  in  point 
of  time,  a  tenant  were  to  bring  his  action  and  recover  200/. 
in  respect  of  the  possessory  interest,  there  would  be  no 
mode  of  apportioning  this  £00/.  between  the  tenant  and  the 
reversioner,  and  yet  the  hundred  cannot  be  liable  to  two 
penalties  in  respect  of  one  offence.  The  property  must  be 
set  fire  to  out  of  malice  to  the  plaintiff  in  the  action,  and 
the  malice  will  be  taken  to  be  against  the  person  in  posses- 
sion. Curtis  V.  Hundred  of  Godley  (6).  This  is  a  penal 
statute.  In  The  Duke  of  Somerset  v.  Mere  the  point  was 
taken  Ht  the  bar,  and  left  undecided.  One  of  the  objects 
of  the  statute  was  to  stimulate  the  party  to  proceed  by 
iodictaient,  which  the  reversioner  cannot  do.  This  appears 
by  the  first  section. 

^pon  the  second  point  it  may  be  observed,  that  the 
cases  cited  by  the  plaintiff  are  not  upon  this  act,  but  upon 
others  which  are  differently  worded.  As  the  law  was  un- 
derstood to  be  at  the  time  of  the  passing  of  this  act,  notice 
should  have  been  given  in  this  case  on  the  Sunday.  Norris 
y.  Hundred  of  Gawtry(c),  Bellasis  v,  Hester {d),  The  King 
V.  Jdderley  (e).  So  in  2  Wms.  Saund.  379,  (3),  both  days 
are  considered  inclusive.  [Parke,  J.  referred  to  Glassing" 
ton  V.  Rawlins  (y).] 

Upon  the  third  point,  it  will  not  be  denied  that  if  the 
plaintiff  was  a  proper  person  to  bring  the  action,  he  was  a 
proper  person  to  be  examined.  But  it  is  submitted  that 
he  was  not  the  only  person.  If  the  reversioner's  examina- 
tion were  sufficient,  this  provision  of  the  statute  would  be 
rendered  nugatory.  [Lord  Tenterden,  C.J.  Suppose"  the 
servant  set  fire  to  the  house  and  was  burnt.]  The  true 
construction  of  the  clause  seems  to  be  "  person  injured," 
if  he  has  the  care  of  the  property,  or  "  servants"  where  they 
have  the  care  of  it.     The  reversioner  could  in  the  ordinary 
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(a)  i  Geo.  1,  Stat.  %  s.  5. 

(6)  3  B.  &  C.  248;  5  D.  &R.  73. 

(c)  Hob.  139. 


((/)  1  Ld.  Raym.  380. 
(0  Dougl.  463. 
(/)  3  East,  407. 
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course  of  thingstJiave  no  means  of  knowing  who  had  set 
fire  to  the  property.  [Baylej/,  J.  The  Duke  of  Somersets. 
Mere  only  shews  that  where  you  resort  to  the  servant,  that 
servant  must  appear  to  have  the  charge  of  the  property.] 
That  was  the  decision  in  the  particular  case,  but  the  rea- 
soning is  of  a  more  general  character.  [Lord  Tenterden,  C.J. 
If  you  are  right  upon  this  point,  you  exclude  the  reversioner 
altogether.]  The  plaintiff  does  not  give  the  hundred  that 
information  which  will  enable  them  to  prosecute  within  th^ 
six  months.  This  is  founded  on  the  principle  of  the  old 
law,  that  the  hundred  should  not  be  liable  where  the  means 
of  convicting  the  offender  were  withheld.  ^ 

Upon  the  fourth  point,  it  is  submitted  that  the  object 
was  to  enable  the  hundred  to  find  out  the  offender.  The 
plaintiff  was  therefore  bound  to  communicate  his  suspi- 
cions. He  might  safely  swear  that  he  did  not  know  ^o 
the  offender  was,  unless  he  actually  saw  the  felonious  act 
done.  fV.  King  v.  Hundred  of  Bishop's  Sutton  merely 
shews,  that  saying  *'  I  suspect,"  without  stating  whether  I 
know  or  not,  is  insufficient.  It  was  there  said,  that  the 
proper  course  would  have  been  to  say, ''  I  suspect,  but  I 
do  not  know."  If  the  plaintiff  be  in  a  condition  to  sue,  it  is 
admitted  that  he  must  be  entitled  to  the  whole  200/. 


Praed,  in  reply.  The  statute  9  Geo.  l,c.  22, s.  7, provides 
that  no  person  shall  recover  more  than  200/.,  but  does  not 
restrict  the  liability  of  the  hundred  to  that  sum.  Jackson  v. 
Hufidred  of  Calestvorth  {a).  Here,  however,  it  is  too  late 
for  the  tenant  to  bring  an  action.  If  the  legislature  had 
intended  to  narrow  the  time  for  giving  notice  in  the  way 
the  defendant  contends,  it  would  have  been  easy  to.  say, 
"  on  the  same  day  or  the  next"  [Littiedale,  J.  While  the 
fire  continued  the  damage  could  not  be  ascertained ;  the 
examination,  therefore,  could  not  be  completed.  Follett, 
The  order  of  the  words  shews  that  the  barns  were  burnt 
before  the  parties  left  the  spot.]     The  person  who  was  in 

(c)  IT.R.  71. 
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possession  at  the  time  of  the  loss  may  not  have  been  living 
OD  the  premises,  and  may  know  nothing  about  the  matter. 
The  condition  precedent  imposed  by  the  statute  is,  that 
the  examinant  shall  state  whether  he  knows  who  committed 
the  offence  or  not.  That  condition  being  performed,  the 
magistrates  may,  if  they  think  proper,  make  further  inquiries. 

Cur.  adv.  vult. 

On  a  subsequent  day  Lord  Tentekden^  C.  J.  delivered 
the  judgment  of  the  Court 

The  first  objection  taken  to  the  plaintiff's  right  to  recover 
in  this  action  was,  that  he  was  not  in  possession,  but  merely 
a  reversioner.  The  7th  section  of  9  Geo.  l,c.22,  gives  a 
remedy ''  to  all  and  every  the  person  and  persons  injured" (a). 
No  distinction  is  made  between  a  party  in  possession 
and  a  reversioner;  and  I  see  nothing  to  restrain  each  from 
recovering  to  the  extent  of  200/. 

The  secottd  (6)  objection  was,  that  the  plaintiff  was  not 
the  proper  person  to  be  examined.  By  the  8th  section  no 
person  or  persons  shall  be  enabled  to  recover  any  damages 
by  virtue  of  this  act,  unless  he  or  they,  by  themselves  or 
their  servants,  within  two  days  after  such  damage  or  injury 
done  him  or  them  by  any  such  offender  or  offenders  as 
aforesaid,  shall  give  notice,  &c.  (c).  If  the  plaintiff  was  not 
the  proper  person,  it  would  follow  that  no  person  could  be 
examined^  for  no  servant  of  the  plaintiff  had  the  care  of  the 
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(a)  See  the  corresponding  pro- 
▼isioD  in  7  Ic  8  Geo.  4,  cap.  31, 
sect.  ^,  antCy  133,  note  (b), 

(b)  This  objection  was  called 
the  third  by  counsel  during  the 
wgament. 

(c)  The  words  of  7  &  8  Geo.  4, 
c.  31,  s.  3,  are,  "  unless  the  person 
or  persons  damnified,  or  such  of 
them  as  shall  have  knowledge  of 
the  circumstances  of  the  offence^ 
or  the  servant  or  servants  who  had 
the  care  of  the  property  damaged^ 
shall^  within  seven  days  after  the 


commission  of  the  offence,  go  be- 
fore some  justice  of  the  peace  re- 
siding near  and  having  jurisdiction 
ov.er  the  place  where  the  offence 
shall  have  been  committed,  and 
shall  state  upon  oath  before  such 
justice  the  name  of  the  offender  or 
offenders,  if  known,  and  shall  sub- 
mit to  the  examination  of  such 
justice  touching  the  circumstances 
of  the  offence,  and  shall  become 
bound  by  recognizance  before  him 
to  prosecute  such  offenders  when 
apprehended." 
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premises.  The  statute  is  in  the  alternative,  and  we  are  of 
opinion  that  the  plaintiff  was  the  proper  person  to  be  ex- 
amined; though  where  a  servant  has  the  care  of  the  pre- 
mises, and  the  owner  knows  nothing  of  the  transaction,  the 
servant  ought  to  be  examined. 

The  third  (a)  objection  was,  that  the  plaintiff  did  not  dis- 
close his  suspicion.  The  examination  states  that  the  plain- 
tiff did  not  know  who  the  offender  was,  but  it  is  contended 
that  he  ought  to  have  communicated  the  suspicion  which  he 
appears  to  have  entertained.  There  is  nothing  in  the  act 
M'hich  makes  it  necessary  to  state  a  bare  suspicion.  The 
magistrate  may  examine  and  sift  the  matter,  but  the  exami- 
nant  cannot  be  bound  to  state  mere  suspicions,  without  mat- 
ter of  fact  to  support  them.  Such  a  statement  might  do  injury 
in  more  ways  than  one.  It  might  affect  the  character  of  an 
innocent  man,  and  it  might  enable  a  guilty  party  to  esoipe. 

The  fourth  (6)  objection  was,  that  the  notice  should  have 
been  given  on  the  Sunday.  It  is  quite  impossible  to  recon- 
cile the  cases,  or  to  deduce  any  clear  principle  from  them. 
In  Lester  v.  Garland^  the  Master  of  the  Rolls  thought  that 
the  Court  should  look  to  the  circumstances  of  each  parti- 
cular case,  and  that  one  rule  for  ascertaining  whether  the 
day  on  which  the  act  is  done  should  be  included  or  not,  is 
to  see  whether  the  act  is  to  be  done  by  the  party  against 
whom  the  computation  is  made.  We  think  that  this  rule 
may  be  applied  to  this  statute.  Here  the  notice  is  to  be 
given  by  a  party  who  may  be  wholly  ignorant  of  the  act 
with  reference  to  which  the  computation  is  to  be  made. 
A  contrary  construction  would  very  much  narrow  the  remedy 
which  it  was  the  object  of  this  statute  to  give  to  the  party 
injured.  If,  instead  of  two  days,  the  act  had  given  only  one 
day  after  such  damage  or  injury  done,  it  could  hardly  have 
been  contended  that  the  notice  must  have  been  given  on 
the  very  day  of  the  fire.  Then  if  one  day  would  not  expire 
on  the  Saturday,  could  two  days  be  said  to  expire  on  the 

Sunday  ? 

Judgment  for  the  plaintiff. 

(a)  Fourth;  in  the  argument.  (fr)  Second,  in  the  argument. 
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Clarke  r.  Palmer.  ^-^v-^^ 

By  rule  of  Court,  Hil.  2  &  3  Geo.  4,  it  is  ordered  that      Where  aca. 
the  plaintiff's  attorney  shall,  upon  every  writ  of  capias  ad  Jq^^^  J^^j'^u 
satisfaciendum,  indorse  the  place  of  abode  and  addition  of  ^^e  abode  and 
the  party  against  whom  the  writ  is  issued,  or  such  other  other  descrip- 

description  of  him  as  such  attorney  may  be  able  to  sive.  tionofthe 

.     .  .  parties  against 

Od  the  14th  of  November  the  plaintiff's  attorney  delivered  whom  it  issues, 

to  the  under-sheriff  of  Kent  a  ca.  sa,  against  the  defendant,  [h^gh^*^-^  ^^ 
returnable  on  the  last  general  return  of  Michaelmas  term,  without  objec- 
indorsed  to  levy  470/.,  and  desired  to  have  a  warrant,  wiU  not  set"*^^ 
directed  to  Morris,  a  sheriff's  officer  residing  at  Green-  ■**?***  ^^^ 
wich.     Nothing  was  indorsed  on  the  writ  except  the  sum  this  non- 
470/,  to  be  levied,  but  the  attorney  stated  verbally  to  the  ^^J^P*jf  "*^*, 
under-sheriff  that  the  defendant  was  travelling  about  the  H.  2&3Geo. 
county  of  Kent,  and  that  he  would  endeavour  to  ascertain  she^iff^fn^a^ 
where  he  was,  and  inform  Morris  where  he  would  be  likely  position  in 

which  nfi 

to  find  him.     No  further  communication  was,  however,  ought  not  to 

made   either  to  the  under-sheriff  or  to  Morris.     On  the  stand,  as 

where  it  sub- 
same  day  a  bailable  latitat  agamst  the  defendant,  at  the  jects  him  to 

suit  of  one  Bird,  was  delivered  to  the  under-sheriff,  who  ^he  ra^of  an 

'  action  for  an 

granted  a  warrant  thereon  to  Hoskins,  a  bailiff  residing  at  escape. 
Tonbridge  Wells.  On  the  15th  the  defendant  being  ar- 
rested by  Hoskins,  paid  the  debt  and  costs  in  Bird's  action^ 
and  was  discharged.  Early  in  this  term  the  plaintiff  ruled 
the  sheriff  to  return  the  ca.  sa.;  whereupon  the  latter 
obtained  a  rule  nisi  for  setting  aside  the  ca.  sa,  for  irregu- 
larity, and  for  discharging  the  rule  to  return  the  ca.  sa., 
with  costs. 

Campbell  now  shewed  cause.  The  rule  of  Court  con- 
tains no  provision  for  making  the  capias  a  nullity,  if  the 
abode  and  addition  of  the  party  against  whom  the  writ  is 
issued  be  not  indorsed  on  the  writ.  Nor  does  it  appear 
that  the  defendant  carried  on  any  trade,  or  that  he  had  any 
residence  by  which  he  could  be  described.     But  supposing 
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the  process  to  have  been  irregular,  the  sheriflF  of  Kent  was 
not  in  a  situation  to  take  the  objection  after  granting  a 
warrant  as  upon  a  valid  writ. 

Gurney,  contrd.  Under  the  last  clause  of  the  rule  of 
Court  the  plaintiff's  attorney  was  bound  to  indorse  the 
information  which  he  verbally  communicated. 

Lord  Tenterden,  C.J. — I  think  that  we  ought  to  set 
aside  this  writ  under  the  circumstances.  It  is  true  that  the 
rule  contains  no  clause  of  nullity,  and  I  would  by  no  means 
be  understood  to  lay  it  down  as  a  general  rule,  that  in  all 
cases  where  a  ca.  sa.,  not  indorsed  according  to  the  rule  of 
Court,  is  received  by  the  sheriff  without  objection,  the 
Court  will  afterwards  interfere  to  set  aside  the  writ;  but 
where  the  consequence  of  the  non-compliance  with  the 
rule  is  to  place  the  sheriff,  if  the  writ  stand,  in  a  situation 
in  which  he  ought  not  to  be  placed,  I  think  we  ought  to 
set  the  writ  aside.  Here  the  plaintiff's  attorney  obtains  a 
warrant  directed  to  an  officer  named  by  himself,  and  he 
promises  to  give  information  to  that  officer.  This  he  omits 
to  do.  He  does  not  even  state  where  the  defendant  resided 
when  he  brought  the  action  against  him.  The  defendant 
is  afterwards  arrested  by  another  officer  in  a  different  part 
of  the  country.  I  do  not  say  what  the  effect  of  that  arrest 
would  be  if  the  present  writ  were  not  set  aside,  but  the 
sheriff  might  be  exposed  to  the  risk  of  an  action  for  an 
escape.  I  do  not  say  that  such  an  action  would  be  abso- 
lutely maintainable.  If^  however,  the  sheriff  be  liable  to 
the  full  extent  of  the  debt  for  which  the  ca.sa.  issues,  there 
is  no  power  to  mitigate  the  sum  to  be  recovered  {a). 


(a)  In  the  common  law  action 
on  the  case  for  an  escape  upon 
mesne  process,  the  jury  give  such 
damages  as  are  equivalent  to  the 
diminution  of  the  chance  of  ob- 
taining payment  occasioned  by  the 


escape.  So  if  the  plaintiff  proceed 
at  common  law  by  action  on  the 
case  for  an  escape  of  defendant  in 
execution.  But  if  he  bring  an 
action  of  debt  under  1  Ric.  9,  c.  12, 
against  the   officer   from    whose 
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Bay  LEY,  J. — If  Morris  himself  had  made  the  arrest,  I 
think  the  sheriff  might  have  been  called  upon  (a). 

Rule  absolute  for  setting  aside  the  writ,  without  costs. 
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cnstodj  a  prisoner  in  execution 
escapes,  he  is  entitled  to  recover 
the  whole  debt.  Bonqfina  v.  Wal- 
ker, 9  T.R.  196;  1  Wms.  Saund. 

(a)    Taylor  v.   Richardson^    8 


T.R.  505;  Beckford  v.  Welby,  3. 
Esp.  N.P.C.  591.  And  see  Ha- 
milton V.  Dalziel,  2  W.  Bla.  952; 
De  Moranda  v.  Dtmkin,  4  T.  R. 
119;  Porter  v.  Viner,  I  Chitt.  Rep. 
613,  n. 
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The  0NG  r.  The  Trustees  of  the  late  Duke  of  Bridge- 


water. 

An  appeal  was  tried  at  the  last  Michaelmas  Quarter  Ses- 
sions for  the  county  of  Chester  by  the  trustees  of  the  late 
Duke  of  Bridgewater,  against  a  rate  made  for  the  relief  of 
the  poor  of  the  township  of  Preston  on  the  Hill  in  the  said 
county.  The  assessment  upon  the  appellants  was  as 
follows : 


Occupien' 
Names. 


Tffkstees  of 


of  Bridge- 
water. 


Description  of  Property. 


Land  taken  for  the  Canal, 


the  late  Duke|Towing-paths,  &c.,  with  the 

'   ~  " "  profits  arising  therefrom,  and 

Warehouses,   Wharfs,   Clay 

IShed,  Stables,  Offices,  Guag- 

jing  Docks,  &C.,  adjacent. 


Rental. 


.^1,480  0;.  Od,  .^185  08,  Od. 


Snm 
Assessed. 


The  sessions  amended  the  rate  by  reducing  the  amount 
of  property  upon  which  such  rate  was  made  from  the  sum 
of  1480/.  to  the  sum  of  1164/.  155.  2d.  and  confirmed  the 
rate  so  amended  subject  to  the  opinion  of  the  Court  upon 
the  following  case : 

The  rate  was  duly  made  in  point  of  form.  The  grounds 
of  appeal  were,  that  the  principle  upon  which  the  appellants 
were  rated  was  erroneous,  inasmuch  as  it  appeared  that  they 


The  poor's 
rate  in  respect 
of  the  occupa- 
tion of  land, 
should  be  as- 
sessed with  re- 
ference to  the 
sum  for  which 
the  land  would 
let,  not  upon 
the  net  pro- 
duce. 

The  pos- 
sessors of 
canal  property 
consisting  of'^ 
the  canal,  tow- 
ing-path, and 
warehouses 
and  offices  ad- 
jacent, are  to 
be  assessed 
u[X)n  the  same 
principle  as 
the  occupiers 
of  land. 
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were  rated  in  proportion  to  the  full  amount  of  their  gross 

-,.    ^  receipts,  as  owners,  as  well  as  occupiers  of  the  rated  pro- 

V.  perty  in  the  respondents'  township,  whereas  it  appeared  that 

^Ydukx  OF  ^'^^  property  of  other  inhabitants  (who  were  occupiers  of 

Bridgewater  farms  and  premises,  and  who  were  named  in  this  said  rate, 

and  upon  whom  notices  containing  the  grounds  of  appeal 
had  been  served,)  was  rated  only  in  proportion  to  the  amount 
«  of  the  respective  rents  paid  by  them  as  occupiers  of  their 
said  farms  and  premises,  whereby  the  property  of  the 
appellants  in  the  said  township  was  greatly  overrated  in 
proportion  to  the  other  property  therein.  And  other 
grounds  of  appeal  were,  that  the  profits  arising  from  the  oc- 
cupation of  farms  and  farming  stocks,  were  either  wpro- 
perly  omitted  to  be  assessed  according  to  the  fulTvalue 
thereof,  or  were  greatly  underrated  in  proportion  to  the 
assessments  made  upon  the  tolls  and  income  arising  from 
the  property  of  the  appellants.  And,  lastly,  that  certain 
allowances  and  abatements  (other  than  such  allowances  as 
were  necessarily  made  to  the  appellants  in  the  management 
of  their  property  for  collection,  repairs,  and  every  other 
attendant  expense,)  were  made  as  far  as  regarded  the  above 
mentioned  persons  and  profits,  by  assessing  them  on  the 
rent  only,  which  were  not  made  in  the  case  of  the  appellants. 
By  several  acts  of  parliament  passed  in  the  32d  &  S3d  years 
of  the  reign  of  Geo.  2,  and  the  Sd  &  6th  years  of  the  Aign 
of  Geo.  3,  the  late  Duke  of  Bridgewater  was  empowered  to 
make  and  extend  certain  canals  communicating  chiefly 
between  Manchester,  in  the  county  of  Lancaster,  and  the 
river  Mersey  at  Runcorn  Gap,  in  the  county  of  Chester, 
and  in  consideration  of  the  great  charges  and  expenses  to 
which  the  Duke  was  necessarily  put,  these  acts  authorized 
him  to  receive  certain  tolls  upon  the  tonnage  of  all  coals, 
goods,  8cc.,  which  should  pass  along  (he  said  canals,  but 
exempted  from  toll  all  stones  and  gravel  for  any  highway  in 
either  of  the  above  mentioned  counties,  and  all  manure 
carried  by  any  person  occupying  land  near  the  said  canal. 
The  appellants  are  the  trustees  of  the  late  Duke  of  Bridge- 
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water,  znA  do  not  any  of  them  reside  within  the  respondents*         1829. 
township,  but  are  the  owners  and  occupiers  of  the  canal,  upon     Jj^^^jJ^^^ 
a  portion  of  which  (to  the  extent  of  1  mile  and  3-l6ths  of  v, 

a  mile,  passing  in  and  through  the  said  township,)  part  of  the  Tru^ees  o? 
above  rate,  amounting  to  the  sum  of  644/.  Us.  2d.  for  lands  Briooewatbb 
taken  for  the  canal,  towing-paths,  &c.  with  the  profits  arising 
therefrom,  was  made.  With  respect  to  the  remaining  sum  ^ 
of  510/.  for  warehouses,  wharfs,  clay  shed,  stables,  offices, 
guaging  docks,  &c.  adjacent,  there  is  no  question  to  come 
before  the  Court.  The  appellants  derive  no  profit  what- 
ever from  the  said  land  in  the  respondents*  township,  except 
by  the  tonnage  payable  to  them  by  virtue  of  the  above  men- 
tione#acts  of  parliament,  but  they  are  carriers  on  the  canal, 
and  receive  freight  for  goods  carried  in  their  own  vessels 
through  the  respondents'  township,  but  the  tonnage  duty 
upon  the  goods  so  carried  by  the  appellants,  is  included  in 
the  above  sum  of  644/.  155.  2d  (a).  Personal  property,  and 
profits  in  trade  are  not  assessed  to  the  relief  of  the  poor  in 
this  township.  The  occupiers  of  land  and  houses  in  the 
said  township  are  rated  in  the  present  assessment,  as  in  all 
former  assessments,  at  four-fifths  of  their  respective  rents, 
taking  those  rents  as  the  criterion  of  the  value  of  the  land. 
The  full  amount  of  the  tolls  arising  to  the  appellants  from 
the^anal  and  towing-paths  in  the  said  township,  independ- 
ently of  their  receipts  as  carriers  for  freight,  but  including  the 
lolls  upon  the  goods  so  carried  by  them,  is  \272L  4s,  Od. 
from  which  466/.  5s,  Od.  being  deducted  for  repairs  and 
collection,  &c.  the  sum  of  805/.  1 5s.  Od.  is  left,  upon  four- 
fifths  of  which,  namely,  the  sum  of  644/.  los.^d.,  the  appel- 
lants, as  owners  and  occupiers  of  the  part  of  the  canal  in 
question,  were  rated  in  respect  of  the  tolls  received  or  earned 
by  them,  no  parts  of  their  receipts  as  carriers  (except  the 
tonnage  on  such  freights)  being  comprised  in  the  rate. 
The  question  for  the  consideration  of  the  Court  is,  whether 
the  sum  of  644/.  15s.  2d.,  being  four-fifths  of  the  amount  of 
the  clear  annual  balance  arising  from  all  the  tolls  of  the 

{a)  Pott,  147, 
VOL.  IV.  L 
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1829.        canal  within  the  respondents'  township,  after  deducting  aH 

^•^^^^^^      expenses  of  collection,  repairs,  and  every  other  attendant 

^,  expense  of  that  description,  be  or  be  not  a  proper  criterion  of 

Trustees  of    value  upon  which  such  rate  oue^ht  to  have  been  made,  with 

THE  Duke  op  .  ,  . 

Bridgewater  reference  to  the  profit  necessarily  arising  from  farms  and 

other  ratable  property  in  the  said  township,  the  occupiers 

of  such  farms  and  other   property    being    assessed   upon 

four-fifths  of  the  amount  of  their  respective  rents  alone. 

And  if  this  Court  shall  be  of  the  latter  opinion,  the  order  of 

sessions  to  be  quashed. 

F,  Pollock  and  Deacon,  in  support  of  the  order  of  ses- 
sions. With  reference  to  other  property  in  this  to^ship, 
this  rate  is  properly  imposed.  TlieQueenv,  Barking  (a). 
The  King  v.  Broton  (b).  If  the  trustees  had  been  rated  for 
their  gross  receipts,  they  would  not  have  been  rated  upon  the 
same  principle  as  others,  and  the  rate  would  have  been  clearly 
bad ;  but  here  a  considerable  deduction  has  been  made  for  the 
outgoings,  after  which,  the  rate  has  been  assessed  at  four-fifths 
of  the  remainder.  If  it  should  not  appear  whether  the  rent 
would  be  less^  that  might  be  a  reason  for  sending  the  case 
back  to  the  sessions^  but  the  Court  will  not  presume  that 
there  is  any  difference  between  the  rent  and  the  clear  profits. 
[6/7y/ey,  J.  Rent  and  profits  are  very  different  things.]  Here 
the  trustees  are  not  rated  on  their  profits.  [Boy/ey,  J.  Sup- 
pose a  farm  being  occupied  by  the  owner,  he  makes  from  it 
200/.  a  year,  you  say  he  should  be  rated  on  this  sum,  but  he 
may  perhaps,  only  make  in  rent  100/.  per  annum.]  Property 
of  this  description  is  different  from  farming  property.  The 
question  is,  what  will  any  one  give  for  the  tolls.  [Baj/ley,  J. 
And  if  the  sessions  will  tell  us  what  any  one  will  give  for 
these  tolls,  we  shall  know  how  to  deal  with  the  case.  Has 
not  this  point  been  determined?  Sir  James  Scarlett, 
In  the  case  of  The  King  v.  Atwood,  (c).]  A  farmer  is 
not  ratable  for  his  stock.  The  King  v.  Atwood,  For 
that  reason  it  would    be  improper  to  rate  him  upon  the 

(a)  2  Ld.  Ilaym.  1280.         {b)  8  East,  528.  (c)  6  B.  &C.  277. 
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whole  profits,  part  of  which  arises  from  the  stock.     But         1899. 

the  general  principle  of  rating,  is  the  profit  actually  made,     rp*"^^^ 

Nothing  has  been  adduced  to  shew  that  the  tolls  would  be  v. 

worth  less  to  let  for  than  the  sum  at  which  the  trustees  are   Trustees  of 

THE  Duke  of 

rated.    The  tonnage  duties  are,  in  effect,  the  rent.  Bridgewater 

Sir  «/•  Scarlett,  Cottingham  and  Lloyd,  contrd,  were 
stopped  by  the  Court 

Bayley,  J.  The  rate  is  to  be  made  on  the  proprietors  as 
occupiers  of  land,  8lc.  A  rule  of  rating  is  to  be  laid  down 
applicable  to  every  description  of  occupiers,  otherwise,  you 
do  not  rate  all  persons  equally.  If  a  party  occupy  as  farmer 
he  pays  a  rent  for  the  privilege  of  occupying.  This  rent  is 
not  supposed  to  be  the  full  amount  of  the  profits  of  the  farm, 
nor  of  the  profits  after  deducting  the  expenses.  The  trustees 
here  are  owners  and  occupiers.  The  only  rule  for  the 
sessions  to  adopt  was,  what  the  property  would  have  been 
worth  to  let.  This  rule,  which  should  have  guided  them, 
they  have  not  followed.  I  lay  out  of  the  consideration,  the 
fact  that  the  proprietors  were  also  carriers  (a).  We  are  not  to 
look  to  the  profits  of  trade,  but  to  the  occupation  of  land  by 
the  trustees.  If  rent  be  the  criterion  of  value  in  other  cases, 
it  ought  to  be  so  in  this.  The  rate  had  better  be  sent  back 
to  the  sessions,  to  be  amended  according  to  the  principle 
laid  down  in  The  King  v.  Atwood{b\  namely,  of  making  the 
assessment  upon  what  the  tolls  would  be  worth  to  let.  We 
recommend  this  course  as  most  beneficial  to  the  trustees, 
and  we  send  this  case  back  to  the  sessions  with  that  view. 

Case  remanded  to  the  Sessions  (c). 

{a)  Autfy  145.  (c)  And  see  Tfte  King  v.  Tont- 

(6)  6  B.  &  C.  277.  linsouy  po$t ;  9  B.  &  C.  163. 
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^>^^^^  The  King  v.  The  Justices  of  Devon. 

On  the  8th  of  April,  1828,  an  order  of  removal  from 
Where  an  or-  Upottery,  Devon,  to  Pitminster,  Somerset,  was  served  on 
is  served  so  the  overseers  of  the  latter  parish.  By  the  practice  of  the 
^peal^cannot  ^^"""^  ^^  Quarter  Sessions^  for  Devon,  an  appeal  may  be 
be  tried  at  the  entered  and  respited  without  notice,  but  it  cannot  be  tried 
itisnot  necw-  wi^'^o^^t  giving  notice,  eight  days  clear  before  the  sessions. 

sary  that  an      Jjo  appeal  was  entered  at  the  Easter  Sessions,  which  were 

appeal  shoQld 

be  entered  at    h^ld  at  the  Castle  of  Exeter,  about  30  miles  from  Pitmin- 

those  sessions,  g^g^;  but  at  the  July  Sessions  the  regular  notice  to  try  the 

appeal  had  been  served.  The  Court  of  Quarter  Sessions, 
being  of  opinion  that  it  ought  to  have  been  entered  at  the 
Easter  Sessions^  refused  to  hear  the  appeal.  In  Michael- 
mas Term  last,  Coleridge  upon  the  authority  of  the  case  of 
The  King  v.  The  Justices  of  Southampton  (a),  obtained  a 
rule  nisi  for  a  mandamus  to  the  justices  to  enter  a  con- 
tinuance and  hear  the  appeal. 

Crowder  and  Praed  now  shewed  cause.  An  appeal 
against  an  order  of  removal  must  be  made  to  the  next 
possible  sessions.  I%e  King  v.  The  Justices  of  the  East 
Riding  of  Yorkshire  {b).  If  the  party  aggrieved  by  the 
order  cannot  give  notice  for  the  full  number  of  days,  he 
must  enter  and  respite.  The  King  v.  The  Justices  of  Gloces- 
tershire{c)\  The  King  v.  The  Justices  of  Herefordshire {d); 
In  The  King  v.  The  Justices  of  the  West  Riding  ofYork{e), 
where  six  days  only  intervened  between  the  service  of  the 
order  and  the  sessions,  Le  Blanc,  J.,  said,  ''  We  do  not 
think  that  the  parish  were  entitled  strictly  to  pass  over  the 
first  sessions."  [Lord  Tenterden,  C.  J.  What  is  the  ad- 
vantage of  such  a  proceeding?]  It  affords  the  parties  an 
opportunity  of  compromising  in  the  interval  between  the 
two  sessions.     [Lord  Tenterden,  C.  J.  They  are  not  bound 

(a)  6  M.  &  S.  394.   For  the  facts  (c)  Ibid.  191. 

of  this  case  vide  pott,  149.  {d)  3  T.R.  604. 

(6)  Dongl.  193.  (e)  4  M.  &  S.  337. 
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to  give  notice  until  just  before  the  sessions  at  which  they 
^•^  The  Kino 

Coleridge  and  Escott,  in  support  of  the  rule.  In  The  of  Devon. 
King  V.  The  Justices  of  Essex  (a),  this  Court  granted  the 
application  which  is  now  made,  on  the  ground  that  it  would 
be  idle  to  enter  an  appeal  where  the  order  of  removal  had 
been  served  too  late  to  entitle  the  parties  to  try  their  appeal 
at  the  next  sessions.  Lord  EUenborough  says,  ''  The  stat. 
13  &  14  Car,  2,  certainly  directs  the  appeal  to  be  at  the 
next  quarter  sessions,  but  that  must  mean  at  the  next 
practicable  sessions.  The  parish  officers  must  have  a  rea- 
sonable time  allowed  them  to  make  the  necessary  inquiries, 
that  they  may  judge  of  the  propriety  of  appealing  or  not. 
The  notice  here  is  served  on  the  Saturday.  I  am  of  opi- 
nion that  they  are  not  bound  to  devote  Sunday  to  such  a 
purpose.  They  have  then  only  one  entire  day,  t.  e.  the 
Monday,  to  get  the  necessary  information,  and  to  consider 
whether  they  will  appeal  or  not,  and  that,  in  my  judgment, 
is  not  sufficient.  It  has  been  said,  that  although  the 
appeal  could  not  have  been  heard  at  those  sessions,  still  it 
ought  to  have  been  entered  and  respited ;  but  that  would 
only  be  incurring  a  useless  expense,  without  conferring  any 
benefit  on  either  party,  and  was  therefore  quite  unnecessary." 
In  The  King  v.  The  Justices  of  the  (Vest  Riding  of  York- 
shire,  the  appellants  not  only  passed  over  the  first  sessions, 
but  merely  entered  and  respited  at  the  second  sessions;  and 
Le  Blanc,  J.  said,  that  if  they  had  done  at  the  second  as 
much  as  they  ought  to  have  done,  the  Court  would  have 
relieved  them.  In  The  King  v.  The  Justices  of  Southamp- 
ton (6),  the  order  of  removal  was  made  on  the  2d  of  January, 
but  not  served  till  the  7th,  and  the  Epiphany  Sessions  were 
held  on  the  14th.  No  appeal  was  entered  at  those  ses- 
sions, and  being  entered  at  the  Easter  Sessions,  after  eight 
days'  notice,  as  required  by  the  practice  of  the  Court,  as 
well  as  in  Devonshire,  it  was  dismissed  by  the  Court,  who 

(a)  1  B.  &  A.  210.  (b)  6  M.  &  S.  394. 
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JB29.        conceived  that  the  appeal  ought  to  have  been  entered  and 
The  Kino     respited  at  the  former  sessions.     There  the  Court  made 

V.  the  rule  for  the  mandamus  absolute. 

The  Justices  g^  ,  i. 

OF  Devon.  ^^^^  ««^-  ^«''- 

Lord  Tenterden,  C.  J.  after  stating  the  facts  of  the 
cased — The  appellant  parish  could  not  have  tried  their 
appeal  at  the  Easter  Sessions.  It  has,  however,  been  con- 
tended that  it  should  then  have  been  entered  and  respited. 
To  enter,  for  the  mere  purpose  of  adjourning,  would  merely 
occasion  unnecessary  expense.  The  only  inconvenience 
^hich  can  result  from  our  holding  that  it  is  not  necessary  to 
.enter  an  appeal  at  the  first  sessions,  where  it  cannot  be 
•tried  at  those  sessions,  is,  that  the  removing  parish  may  be 
•kept  in  ignorance  of  the  intention  to  appeal  until  eight 
days  before  the  second  sessions.  But  this  inconvenience, 
if  it  shall  be  found  to  arise,  may  be  met  by  the  Court  of 
.Quarter  Sessions  requiring,  that,  under  such  circumstances, 
a  longer  notice  shall  be  given. 

Rule  absolute  (a). 

(a)  And  see  The  King  v.  The  v.  The  Juttkes  of  Kent,  (in  Lenham 

Justices  of  Wilts,  3  Bott,  4th  edit.  v.  Pluckier/,)  ante,  iii.  410,  8  B.  & 

717,  5th  edit.  725;  I%e  King  v.  C.639;  The  King  y.  The  Jmtices 

The  Justices  of  Flintshire,  7  T.  R.  of  Kent,  (in  the  matter  of  Ritchie^) 

200;  The  King  v.  The  Justices  of  9  B.  &  C.  283. 
Dorset,  15  East,  200;  The  King 
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«      ^ 
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The  King  v.  The  Inhabitants  of  Ditch  eat  (a).  ^^'^v^^ 

1  WO  justices^  by  their  order,  removed  Martha  Jerrard,  Under  6  Geo, 
the  wife  of  Thomas  Jerrard  then  in  St.  Thomas's  Hospi-  ^rrei!^^^' 
taU  in  the  borough  of  Southwark,  in  the  county  of  Surrey^  dwelling-house 
and  their  ctildren,  from  the  parish  of  Ditcheat  to  the  parish  the  ye^^rw'rent 
of  Lyncombe-and-Widcombe,  both  in  the  county  of  So-  o/io/.,andre- 

r^  11  •  1      1     I  1  •      Siding  in  It 

merset.     Un  appeal,  the  sessions  quashed  the  order,  sub^  forty  days,  but 
ject  to  the  opinion  of  this  Court  upon  the  following  case,     ""derletting 
The  pauper's  husband  rented  a  tenement  in  Lyncombe-  the  '(qccu- 
and-Widcombe  by  the  year,  viz.  from  Lady-day,  1823,  to  {herebHc- 
Lady-day,  1826,  at  the  yearly  rent  of  15/.,  with  liberty  to  quires  a  settle- 

.       ^  .  ...  ,  .  4  /.  1      ment :  per  Lit" 

quit  at  any  time  on  giving  a  quarter  s  notice.     After  the  tiedale&nd 

first  month's  occupation,  the  pauper's   husband   left   the  Pf'rke.Js.; 

.       *  *^      '  nissentiente 

pauper  living  m  the  tenement,  and  went  to  London,  and  Bm/Uy,  J. 

remained  there  about  seven  months,  during  which  period 
she  remained  in  the  tenement,  and  until  she  quitted  it  as 
after  mentioned ;  and  she  paid  the  year's  rent,  the  receipts 
for  which  were  given  as  if  it  had  been  received  from  her 
husband.  A  few  days  after  the  25th  of  March,  1825,  the 
pauper's  husband  let  an  apartment  in  such  tenement  to 
one  Gay,  at  the  yearly  rent  of  8/.,  payable  quarterly,  with 
liberty  to  quit  at  any  time  on  giving  a  quarter's  notice;  and 
the  same  was  occupied  by  Gay  from  the  time  of  his  taking, 
until  the  25th  of  March,  1826,  and  his  rent  paid  to  that 
time.  The  pauper's  husband  gave  notice  at  Christmas, 
1825,  to  quit  at  Lady-day,  1826.  The  landlord  permitted 
the  pauper  to  occupy  part  of  the  tenement  until  Midsum- 
mer, 1826,  on  paying  him  385.  for  the  same;  and  the  pau- 
per quitted  at  Midsummer,  1826.  The  pauper's  husband 
never  paid  any  parochial  rates,  although  rated. 

Moody,  in  support  of  the  order  of  sessions.  The  pau- 
per's husband  acquired  no  settlement  in  the  appellant  pa- 
rish for  two  reasons;  first,  because  he  never  resided  forty 

(fl)  This  and  the  following  cases      warrant,  by  virtue  of  3  Geo  4,  c» 
were  decided  at  the  sittings  after       102,  as  on  former  occasions, 
the  term,  held  under  His  Majesty's 
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days  in  that  parish;  and,  secondly,  because  he  had  not  the 
The  Kino     exclusive  occupation  of  the  tenement.     First,  the  husband 
V-  never  resided   forty  days  upon  the  tenement.     The  case 

does  not  find  that  he  did  so,  and  the  fact  cannot  be  pre- 
sumed. His  wife  and  family  did  reside  for  a  sufficient 
period,  but  that  will  not  serve  for  the  purpose  of  his  ac- 
quiring a  settlement;  Rex  v.  South  Lynn  (a).  Rex  v.  Sim 
George,  Southwark{b)\  if  it  would,  the  husband  and  wife 
might  each  acquire  a  settlement  in  distinct  parishes  at  the 
same  time.  Besides  the  period  of  the  occupation  is  im- 
portant: it  was  from  Lady-day,  18^5,  to  Lady-day,  1826. 
It  commenced  while  the  59  Geo.  3,  c. 50,  was  in  force; 
but  that  statute  was  repealed  by  the  6  Geo.  4,  c.  57»  which 
came  into  operation  on  the  22d  of  June,  1825,  on  which 
day  the  settlement  of  the  pauper  was  not  completed. 
In  order  to  confer  a  settlement,  the  whole  period  of  occu- 
pation must  be  under  one  statute  or  the  other.  The  woMs 
of  the  latter  statute  are  wholly  prospective;  therefore,  the 

period  commenced  under  the  repealed  statute  cannot  be 

■t 

(a)  5  T.  R.  664,  where  it  was  he  died.     He  hnd  previously  paid 

held,  that  a  residence  of  thirty-  the  rent  for  three  quarters  of  the 

three  days  hy  a  widow  on  a  tene-  year.     His  corpse  remained  in  the 

ment  of  10/.  a  year,  could  not  be  house  until  the  year  expired,  as 

'coupled  with  a  residence  on  the  did  his  widow  and  children,  and 

same  tenement  with  her  husband  his  widow  paid  the  fourth  quarter's 

for  sixteen  days  preceding,  so  as  rent:  it  was  held,  that  he  gained 

to  give  her  a  settlement.  no  settlement  under  the  59  Geo.  3, 

(h)  7  T.  R.  466.      There   the  %50,  which  could  be  communi- 

pauper  took  a  tenement  of  10/.  a  cated  to   his  wife  and    children, 

year  in  one  parish,  and  after  living  And  in  Rex  v.  CarshaUon,  9  D.  Sc 

in  it  with  his  family  five  days,  was  R.  132,  6  B.  &  C.  93,    where  a 

arrested  and  sent  to  prison  in  ano-  person,  after  the  passing  of  the  59 

ther  parish.  His  wife  and  children  Geo.  3,  c  56,  hired  a  tenement  of 

continued  in   the  tenement  seven  the  annual  value  of  10/.,  and  oc- 

weeks  longer :  it  was  held,  that  no  cnpied  it  for  more  than  a  year,  but 

settlement  was  (gained.     In  Rex  w  died  before   a  whole   year's  rent 

Crajjfordy  9  D.  &  R.  80,   6  B.  &  was   paid :   it   was  held,   that  he 

»  C.  68,  a  man  hired  a  house  at  12/.  gained  no  settlement,  though  after 

a  year  for  a  whole  year.     He  oc-  his  death,  and  after  the    passing 

cupied  the  house,  with  his   wife  of  the  6  Geo.  4,  c.  57,  the  rent  was 

and  family,  till  within  three  days  paid  out  of  money  produced  by 

of  the  expiration  of  the  year,  when  the  sale  of  his  goods. 


HILARY  T£RM,  IX  AND  X  GEO.  IV, 

added  to  the  period  of  occupation  under  the  latter.     That 
was  the  construction  put  upon  the  first  statute,  and  the 
same  ought  to  be  applied  to  the  latter;  Rex  v.  St.  Mary- 
k-boneia).     If  a  di£ferent  mode  of  calculation  had  been 
contemplated,  the  words  would  not  have  been  all  future  and 
prospective.^  But  even  if  the  two  periods  can  be  con- 
nected,  still  all  the  conditions  required  by  the  6  Geo.  4^ 
c.  57»  which  passed  on  the  2i£d  of  June,  1825,  must  be 
shewn  to  have  existed  from  that  time.     Now  that  is  not  so 
in  .this  case,  because  the  house  was  not  occupied  by  the 
person  hiring  the  same.     Secondly,  the  pauper  had  not  the 
exclusive  occupation  of  the  house,  which  is  necessary  under 
both  the  acts  of  parlilment.     The  59  Geo.  3,  c.  50,  was 
repealed  by  the  6  Geo.  4,  c.  57,  and  it  is  a  principle  of  con- 
struction that  the  same  rules  shall  be  applied  to  statutes  made 
in  pari  materia.  Rex  v.  ?]orth  Collwgham{b).  The  59  Geo.^y 
c.  M,  required  that  the  house  should  be  held,  and  the  land 
occupied  by  the  person  hiring  the  same,  for  the  term  of  one 
whole  year   at  least.     The  6  Geo. 4,  c.  57,  abolishes  that 
distincfion,  and  requires  that  ''the  house  or  building,  or 
land,  shall  be  occupied  under  such  yearly  hiring,  and  the 
rent  for  the  same  actually  paid,  for  the  term  of  one  whole 
year  at  the  least."     Now  the  word  occupied  in  the  latter 
statute   must  receive  the  same  construction  as  that  which 
was  given  to  it  by  the  decisions  on  the  former  statute ;  and 
it  has  been  held  in  several  cases  that  the  word  occupied  in  the 
59  Geo.3,  C.50,  was  not  sa#ified,  unless  the  party  had  the 
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(a)  4  B.  &  A.  681.    There  a 
pauper  hired  a  tenement  of  more 
than  10/.  a  j^ear,  and  resided  in  it 
more  than  forty  days  altogether, 
but  only  thirty-eight  days  before 
the  passing  of  the  59  Geo,  3,  c.  50. 
It  was  heid,  that  this  conferred  no 
settlement,  the  forty  days  not  hav- 
ing been  completed  before  the  sta- 
tute was  passed.    So  with  respect 
to  the   payment  of  rates,  it  has 
been  held,  that  a  residence  of  forty 


days,  previous  to  the  passing  of 
the  6  Geo.  4,  c.  57,  upon  a  tene- 
ment worth  more  than  10/.  a  year, 
by  a  party  charged  to,  and  having 
paid  parochial  rates,  will  not  con- 
fer a  settlement,  unless  all  the  forty 
days  be  subsequent  to  such  pay- 
ment. Rex  V.  Ringsteadf  1  M.  & 
R.  448;  7B.  &C.  607. 

{b)  2D.  &  R.  743;  1  B.  &  C. 
678. 
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ThaKmo 

V. 
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exclusive  occupation  of  the  land.  If  the  tenemeDt  was  a 
house,  and  part  of  it  was  let  out  in  lodgings,  a  settlement 
might  be  gained  by  reason  of  the  word  held;  Rex  v.  North 
Collingham{a).  In  that  case  Abbott » C.J.  said,  "  The  word 
held,  used  in  the  statute,  is  applied  to  the  dwelling- 
house,  and  if  that  be  construed  fairly,  it  seems^to  me,  from 
the  finding  of  this  case,  that  the  pauper's  husband  (who  let 
off  part  of  the  house  to  a  lodger)  held  the  whole  of  this 
tenement.  The  difference  of  expression  held,  as  applied 
to  the  house,  may  have  been  intended  by  the  legislature  to 
meet  the  case  of  lodgers,  properly  so  called,  and  to  prevent 
the  question  arising,  whether  a  person  could  be  said  to  oc- 
cupy a  whole  house,  provided  he  let  the  whole  or  part  of  it 
in  lodgings''(i).  Rexw.Great  Bolton{c) is  to  the  same  effect, 
where  Lord  Tenterden  said,  "  The  safest  course,  in  the  con- 
struction of  this  or  of  any  other  statute,  is  to  give  effect  to 
the  different  words  contained  in  it,  otherwise  we  must  ap- 
pose different  words  to  be  used  in  the  same  sense.  In  the 
case  of  a  house,  it  is  therefore  sufficient  if  it  is  held,  in  the 
case  of  land  it  must  be  occupied"  {d).  But  if  the  tenement 
consisted  of  land,  no  joint  occupation  would  suffice.  Rex 
V.  Tonbridge  (e).  In  that  case  Baj/ley,J.  said,  **  By  the 
69  Geo.  3,  c.  50,  it  was  required,  in  case  of  a  house  or 
building,  that  it  should  be  held  for  a  year  by  the  person 
hiring  it,  in  the  case  of  land,  that  he  should  occupy.  In  the 
case  of  houses  and  buildings,  therefore,  so  as  the  term  sub- 
sisted, it  was,  in  this  respect,  before  the  statute  of  6  G60.4, 
C.57,  sufficient;  so  that  under-letting  a  part  of  a  house  or 
building  would  not  have  prevented  a  settlement;  and  that 
point  was  accordingly  so  decided  in  Rex  v.  North  Colling- 
ham.  But  in  the  case  of  lauds,  the  person  hiring  was  to 
occupy  for  the  year.  Did  the  pauper,  then,  occupy  the 
garden  for  the  whole  year?  It  is  stated  in  the  case,  that, 
though  the  pauper  took  the  garden,  it  was  agreed  between 


(a)2D.&R.74S;  1B.&C.578. 
(b)  2  D.  &  H.  748. 
(t)2iM.&R.227;  8B.&C.771. 


(r/)  2  M.  &  R.  230. 

(c)  9D.  &R.   128;  6  B.  &C. 


88. 
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hiai  aod  Maj/nard,  that  they  should  share  the  expense  and         1829. 
profit.     It  is  also  stated^  that  Maynard  paid  the  pauper 
half  the  rent,  and  that  the  garden  was  thus  occupied*     It  is  t. 

not  in  terms  stated  that  there  was  a  joint  occupation;  but     1^1^^^^- 
as  Maynard  was  entitled   to  participate  in  the  occupation, 
we  think  it  Miust  be  taken  that  he  did,  and  if  so,  the  pauper 
cannot  be  considered  as  occupying  more  than  a  moiety  of 
the  garden.     Unless  the  garden  was  separately  occupied  by 
the  pauper  the  whole  year,  no  settlement  was  gained"  (a). 
His  lordship  had  previously  observed,  that  the  distinction 
made  in  the  59  Geo.  3,  c.  50,  between  houses  and  buildings 
on  the  one  hand,  and  land  on  the  other,  was  removed  by 
die  6  Geo.  4,  c.  57 ;  by  which  he  must  have  meant,  that  the 
latter  statute,  retaining  the  word  occupied  only,  required  a 
-separate  and  exclusive  occupation  of  the  tenement  in  all 
cases,  whether  of  house  or  land.     [Parke,  J.  There  is  this 
distinction  between  the  two  acts  of  parliament — the  former 
required  die  occupation  of  the  tenement  to  be  by  the  persfni 
hiring  the  same:  in  the  6  6eo.4,  c.57»  those  words   are 
omitted.]     That  is  so,  undoubtedly;  but  the  latter  act  must 
be  construed  as  if  it  contained  those  words.    The  legislature 
must  have  intended  those  words  to  be  supplied,  for  witliout 
diem,  the  conditions  requisite  for  a  settlement  might  be 
performed  by  other  persons  than  the  party  acquiring  the 
settlement;  and  this  absurdity  would  follow,  that  a  man 
might  hire  premises  for  a  year,  and  the  very  next  day  assign 
them,  and  himself  be  absent  and  altogether  unconnected 
with  them  for  the  rest  of  the  year,  and  yet  acquire  a  settle- 
ment.    The  words  ''  occupied  under  such  yearly  hiring,*' 
in  the  6  Geo.  4,  c.  57,  are  equivalent  to  the  words  "  occu- 
pied by  the  person  hiring  the  same,"  and  evidently  imply, 
that  the  occupation  is  to  be  by  the  person  by  whom  the 
yearly  hiring  is  made.     Here,  the  occupation  was  not  ex- 
clusively by  the  pauper,  the  person  who  hired  the  tenement, 
consequently  he  acquired  no  settlement  which  could  be 
imparted  to  his  wife  and  children. 

(a)  9  D.  &R.  131. 


Ditch  EAT. 
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Rogers,  {Jeremy  was  with   him,)  contr^.     The   Court 
JT^T^^       cannot  speculate  upon  what  was  the  intention  of  the  legis- 
V.  lature^  but  must  collect  their  intention  from  the  words  which 

they  have  used  in  the  act  of  parliament;  Rexy,  To»bridge(a), 
Rex  V.  Sturton  by  Stow  (b).  But  before  the  words  of  the 
present  statute  are  looked  at,  it  is  important  to  consider 
what  was  the  state  of  the  law  before  that  statute  passed^ 
and  what  alteration  has  been  introduced  by  that  statute, 
•particularly  as  regards  the  occupation  of  a  tenement.  Under 
the  13  &.  14  Car.  2,  the  period  for  which  the  tenement  was 
hired,  for  which  it  was  occupied,  (after  forty  days),  or  by 
whom  it  was  actually  occupied,  was  immaterial.  Under 
the  59  Geo.  3,  c.  50,  it  was  necessary  that  the  tenement 
should  be  hired  for  a  year,  and,  if  it  consisted  of  a  house, 
that  it  should  be  held,  or,  if  of  land,  that  it  should  be  occU" 
pied,  for  a  year,  by  the  person  hiring  the  same.  The  con- 
cluding words  override  the  whole  sentence,  and  apply  to 
every  separate  branch  of  it;  and  yet  the  house  need  not 
have  been  occupied  under  the  original  hiring,  for  the  occu- 
pation of  the  same  tenement  under  different  hirings  might 
be  connected.  Rex  v.  Sturton  by  Stow;  or  different  tene- 
ments might  be  hired  at  different  times.  Rex  v.  North  Col- 
lingham{c).  The  6  Geo.  4,  c.  57,  requires  the  occupation 
to  be  under  the  yearly  hiring,  but  it  does  not  in  terms 
require  it  to  be  by  the  person  hiring  the  tenement;  those 
words  are  omitted,  and  must  be  taken  to  have  been  omitted 
purposely;  the  one  restriction  is  substituted  for  the  other. 
It  is  the  same  with  respect  to  the  payment  of  the  rent. 
By  the  59  Geo.  3,  c.  50,  the  rent  was  required  to  be  paid  by 
the  person  hiring  the  tenement ;  in  the  6  Geo.  4,  c.  57,  the 
latter  words  are  omitted,  and  it  has  been  decided  that  under 
that  act  the  whole  rent  need  not  be  paid  by  the  person 
hiring  the  tenement,  but  that  it  is  enough  if  it  be  *'  actually 
paid,"  in  the  very  words  of  the  statute;  Rex  v.  Kibtoorth 

(a)  8  M.  &  R.  227;  8  B.  &  C.  (c)  2  D.  &  R.  743;  1  B.  &  C. 
771.                                                      578. 

(b)  6D.&R.110;  4B.&C.87, 
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Haramrt{a).  [Bayley,  J.  The  expression  "  under  such 
yearly  hiring"  may  not  have  reference  to  the  person  paying 
the  rent,  and  yet  may  have  reference  to  the  person  occupy- 
ing; how  can  a  sub-tenant  be  said  to  occupy  under  a  yearly 
hiring  made  by  another  person?  He  occupies  under  that 
and  something  more,  namely,  the  contract  between  himself 
and  the  original  hirer.  If  occupation  for  a  year  is  not 
required  of  the  person  hiring  for  a  year,  it  is  difficult  to 
imagine  why  it  is  required  at  all,  as  a  condition  of  obtaining 
a  settlement.]  The  6  Geo.  4,  c.  57,  must  now  be  regarded 
as  if  the  59  Geo.  3,  c.  50,  had  never  existed,  I'he  Bishop's 
ease(b).  Tattle  v.  Grimwood{c).  Supposing  it  never  to 
have  existed,  the  6  Geo.  4,  c.  57>  only  requires  that  the 
pauper  shall  rent  for  a  year,  and  that  the  tenement  shall  be 
occupied  under  the  yearly  hiring,  both  which  requisites 
have  been  complied  with  in  the  present  case;  and  it  is  im- 
material who  the  occupier  is,  provided  the  relation  of  land- 
lord  and  tenant,  as  originally  created,  enures  for  the  whole 
year.  But,  conceding  that  the  statute  requires  that  the 
tenement  shall  be  occupied  the  whole  year  by  the  person 
hiring  the  same,  there  has  still  been  a  sufficient  occupation 
in  this  case,  because  the  occupation  of  an  under-tenant 
must  in  general  be  considered,  with  respect  to  the  lessor, 
as  the  possession  of  his  lessee;  Rex  v.  Aberystwith  (d). 
Gay  was  only  an  inmate,  and  an  inmate  who  goes  in  by  the 
same  door  is  in  the  nature  of  a  lodger,  and  if  his  room  is 
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(a)  1  M.&R.  691;  7  B.  &  C. 
790. 

{*)  12  Co.  Rep.  7. 

(c)  3  B'mgh.  496. 

{d)  10  East,  354,  where  it  was 
•held  that  one  who  went  from  home 
with  his  family  for  nearly  a  year, 
bat  left  his  assistant  to  carry  on 
his  business  in  his  shop  in  one 
room  of  the  house,  (which  for  that 
purpose  was  parted  off  with  laths 
from  the  rest,)  and  left  the  key  of 
the  house  door  with  a  friend,  and 


had  the  garden  cultivated  for  his 
own  benefit  as  usual,  was  liable  to 
be  rated  to  the  relief  of  the  poor, 
as  occupier  of  the  whole  house. 
And  see  JRejr  v.  Si.  Mary  the  Less  in 
Durham,  4  T.  R.  477,  where  it  was 
held  that  if  the  owner  of  a  house 
occupy  part  of  it,  he  is  liable  to 
be  rated  to  the  relief  of  the  poor 
for  the  whole,  unless  there  be  a 
distinct  occupation  of  the  rest  by 
some  other  person. 
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18S9.        robbed  it  is  burglary ;  yet  the  iodictinent  must  lay  it  to  be 
Th  King     ^^^  dwelling-house  of  him  who  let  it,  and  not  of  the  in- 
mate {a). 


V. 

DiTCHEAT. 


Bayley,  J. — The  statute  59  Geo,  3,  c,  50,  is  repealed 
by  the  statute  6  Geo.  4,  c.  57,  therefore  the  question  in  this 
case  is,  whether  a  settlement  was  or  was  not  acquired  under 
the  last-mentioned  statute.  By  the  59  Geo.  5,  c.  50,  a  set- 
tlement could  not  be  acquired  in  the  case  of  a  house  or 
building  unless  such  house  or  building  were  held,  or  in  the 
case  of  land  unless  such  land  were  occupied,  and  the  rent 
for  the  same  actually  paid,  for  the  term  of  one  whole  year 
at  the  least,  by  the  person  hiring  the  same.  That  statute, 
therefore,  contained  an  express  enactment  that  the  house 
should  be  held,  and  the  land  occupied,  and  the  rent  paid,  6y 
the  person  hiring  the  same.  The  words  of  the  6  Geo,  4, 
c.  57,  are  diBferent  That  statute  is  wholly  silent  as  to  the 
person  hiring  being  required  either  to  occupy,  or  pay  the  rent» 
and  it  has  been  decided  in  Rex  v.  Kibxvorth  Harcourt{b),  that 
according  to  the  true  construction  of  that  statute,  the  rent 
need  not  be  paid  by  the  party  hiring.  The  words  '^  by  the 
person  hiring  the  same"  must,  therefore,  be  considered  as 
erased  from  the  statute  6  Geo.  4,  c.  57,  and  the  law  to  be 
altered,  so  far  as  it  required  the  rent  to  be  paid  by  the 
person  hiring  the  premises ;  it  is  now  sufficient  if  the  rent 
be  paid,  whether  by  the  person  hiring  the  premises,  or  by 
any  other  person.  The  words  of  the  statute  6  Geo.  4,  c.  57, 
are,  that  the  house  or  building,  or  land,  shall  be  occupied 


(a)  "  A  room  or  lodging,  ia  any 
private  house,  is  the  mansion  for 
the  time  being  of  the  lodger,  if  the 
owner  doth  not  himself  dwell  in 
the  hoose,  or  if  he  and  the  lodger 
enter  by  different  doors.  But,  if 
the  owner  himself  lies  in  the  house, 
and  hath  but  one  outward  door  by 
which  he  and  his  lodgers  enter, 
such  lodgers  seem  only  to  be  in- 


mates,  and  all  their  apartment^  to 
be  parcel  of  the  one  dwelling-house 
of  the  owner.  KeL  84;  1  Hale, 
P.  C.  556.''  4  Bla.  Comm.  295; 
18th  ed.  And  see  ibid.  226,  d.  (9), 
where  the  cases  are  collected. 

(6)  1  M.  &  R.  691;  7  B.  &  C. 
790;  confirmed  by  thewholeCourt 
in  Rexv.  Great  BoU&n,  2  M. &  R. 
227;  8B,&C.  771. 
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fifider  such  yearly  hiring,  and  the  rent  for  the  saine^  to  the 
amount  of  10/.,  actually  paid,  for  the  term  of  one  whole  year 
at  the  least.    The  language  here  is  varied,  for  the  statute  9. 

says,  not  that  the  house  or  land  shall  be  occupied  by  theper'-  Ditcheat. 
son  hiring  the  same,  but  only  that  it  shall  be  occupied  under 
such  yearly  hiring.  The  question  then  is,  what  is  the  true 
meaning  of  occupation  under  such  yearly  hiring.  It  is  some- 
what difficult  to  decide  with  certainty  upon  the  real  meaning 
of  the  legislature,  where  it  is  not,  as  in  this  instance,  express- 
ed in  very  intelligible  language,  but  I  incline  to  think  the 
true  construction  of  these  words  is,  that  the  premises  shall 
be  occupied  by  the  person  to  whom  that  hiring  gives  the 
right  of  occupation,  and  that  occupation  by  any  other  person 
to  whom  that  right  is  given,  either  by  assigning  or  under- 
letting, is  not  an  occupation  under  the  yearly  hiring,  wittiin 
the  meaning  of  the  statute.  That  is  the  present  impression 
on  my  mind;  if  between  this  tin^e  and  to-morrow  morning 
I  should  change  my  opinion,  I  will  communicate  it  to  the 
Court  (tf).  My  learned  brothers  are  of  opinion  that  the 
words  **  under  such  yearly  hiring"  do  not  make  an  occu- 
pation by  the  person  hiring  requisite,  but  that  it  is  sufficient 
if  either  he  himself,  or  any  other  person  under  him,  occu- 
pies. As  at  present  advised,  I  think  that  a  person  occu- 
pying as  an  under-tenant,  though  he  may  be  said  in  some 
sense  to  occupy  under  the  yearly  hiring,  cannot  be  said  to 
occupy  under  the  yearly  hiring  within  the  meaning  of  this 
clause  of  the  act  of  parliament,  because  he  has  no  connec- 
tion with  the  person  who  is  landlord  with  respect  to  that 
yearly  hiring,  and  because  though  he  does  occupy  in  part 
under  that  yearly  hiring,  he  does  not  in  toto;  he  occupies 
under  that  and  something  more.  With  respect  to  the  other 
question,  namely,  whether  the  holding  previous  to  the  22d 
of  June,  when  the  6  Geo.  4,  c.  57,  came  into  operation, 

(a)  His  Lordship  did  not  make  by  Lord  Tenterden,  in  the  name 

any  such  commnnication  at  the  of  the  whole  Court,  upon  tlie  same 

period  mentioned ;  but  a  eontrary  point ;    Rex    v.    Great    Bentley, 

opinioa  was  afterwards  expressed  .  Hilary  Term,  1830. 


Tlie  King 

V. 
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1899.        and  the  holding  Rubsequent  to  that  period  can  be  connected^ 
I  am  of  opinion  that  they  may^  provided  the  occupation 
previous  to  the  22d  of  June  be  such  as  satisfies  the  requi- 
Djtcheat.     gij^jg  ^f  ^iig  Q  Q^Q^  4^  ^^  57.  and^  therefore,  that  if  a  party, 

before  that  statute  came  into  operation,  was  in  possession 
of  a  yearly  tenement,  and  held  it  under  such  circumstances 
as  that  statute  says  shall  be  requisite  in  order  to  confer  a 
settlement,  a  settlement  will  be  conferred.  There  are  no 
words  in  the  6  Geo.  4,  c.  57,  which  import  that  the  hiring 
shall  be  subsequent  to  the  period  when  that  statute  came 
into  operation.  With  respect  to  the  residence  of  forty 
days,  I  think  the  case  must  go  back  to  the  Court  of  Quar- 
ter Sessions^  in  order  that  it  may  be  stated  more  distinctly 
what  the  nature  of  the  residence  was,  or  whether  the  whole 
forty  days*  residence  required  was  actually  by  the  husband 
himself.  The  cause  of  the  husband's  absence,  whether  it 
was  voluntary  or  by  compulsion,  or  whether  it  arose  from 
other  circumstances,  may  perhaps  become  material. 

LiTTLEDALE,  J. — The  principal  question  in  issue  in  this 
case  seems  to  me  to  depend  upon  the  construction  to  be 
given  to  the  word  "  occupied"  in  the  statute  of  6  Geo,  4, 
c.  57,  There  is  a  material  difference  between  a  holding 
and  an  occupation.  A  person  may  hold,  although  he  do 
not  occupy.  A  tenant  of  a  freehold  is  a  person  holding  of 
another,  but  he  does  not  necessarily  occupy.  In  order  to 
occupy,  a  person  must  be  personally  resident  either  by 
himself  or  his  family.  In  this  case  I  think  the  husband 
was  the  occupier  of  the  house  during  the  whole  period. 
It  is  not  distinctly  stated  under  what  circumstances  the 
apartment  was  let  or  occupied;  but  in  an  indictment  for 
house-breaking  it  might  clearly  be  described  as  the  dwelling- 
house  of  the  pauper's  husband;  and  in  an  action  for  use 
and  occupation  he  might  properly  be  described,  not  only 
as  the  holder,  but  as  the  occupier  of  the  house.  The  sta- 
tute 11  Geo,  2,  c.  \9,  8.  14,  which  gives  the  action  for  use 
and  occupation  where  the  agreement  is  not  by  deed,  takes 


HILARY  TERM,  IX  AND  X  GEO.  IV.  IQl 

a  distinction  between  the  words  "  held"  and  **  occupied/'        1839. 
It  enacts^  '*  that  it  shall  be  lawful  for  the  landlord,  where     ^^^T^^^ 
the  agreement  is  not  by  deed,  to  recover  a  reasonable  satis-  v. 

faction  for  the  lands,  &c.,  held  or  occupied  by  the  defendant,  ^^"cheat. 
in  an  action  on  the  case  for  the  use  and  occupation  of  what 
was  so  held  or  enjoyed."  The  statute  43  Eliz.  c.  2,  s.  ), 
imposes  the  rate  for  the  relief  of  the  poor  upon  the 
''  occupier;"  and  that  rate  in  this  case  must  clearly  have 
been  assessed  upon  the  pauper's  husband  for  the  whole 
house,  although  he  underlet  a  part  (a),  for,  as  it  is  laid  down 
by  Mr.  Nolan  (6),  *'  no  lodger,  though  possessing  the  prin- 
cipal part  of  the  house,  was  ever  rated;  but  the  owner^  hov 
small  soever  the  part  reserved  for  himself,  is  in  the  eye  of 
the  law  the  tenant  for  the  whole,  and  is  rated  as  the  occu- 
pier." Therefore,  as  in  an  indictment  for  housebreaking 
committed  in  the  apartment  let  to  Gay  the  house  might 
be  described  as  the  dwelling-house  of  the  pauper's  husr 
band ;  as  in  an  action  for  use  and  occupation  he  might  be 
described  as  the  occupier  of  the  house;  and  as  in  a  poor 
rate  he  might  be  assessed  as  the  occupier  of  the  whole 
house;  it  seems  to  me  that  he  must  be  considered,  in  point 
of  law,  as  having  occupied  and  resided  in  the  house.  A 
man  need  not  actually  sleep  or  take  his  meals  in  a  house, 
nor  need  his  family  actually  inhabit  the  whole  house,  in 
order  to  make  him  the  occupier;  if  he  holds  the  whole 
house,  and  occupies  part  of  it  by  himself  or  his  family,  the 
biw  considers  him,  for  this  purpose,  the  occupier.  For 
these  reasons  I  am  of  opinion  that  the  pauper's  husband 
may  be  considered  as  having  occupied  the  house,  within 
the  meaning  of  the  6  Geo.  4,  c.  57.  If  he  had  underlet  the 
whole  house,  and  occupied  no  part  of  it,  the  effect  mighty 
j>erbaps,  have  been  different,  because  the  word  **  occupa-> 
tion,"  applied  to  a  house,  undoubtedly  implies  personal 
residence;  but  if  the  lessee  of  a  house  dwells  in  any  part  of 

(fl)  Sec  "Rex  v.  iiftcrysrw/M, and  (6)  I  Nolan's  P.  \u.\b1\  Sd  ed. 

Rer  V.  Si.  Mary  the  Less  in  Durham, 
anie^  157. 

VOL.  IV.  M 
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it,  although  he  underlets  the  rest,  he  is  considered  in  point 
of  law,  the  occupier  of  the  whole.  If  this  is  the  right  con- 
struction of  the  word  "  occupied"  as  used  in  this  statute, 
which  I  think  it  is,  it  follows  that  the  pauper's  husband 
occupied  the  house,  and  then  the  only  remaining  question 
is,  whether  there  was  forty  days'  residence  by  the  pauper's 
husband.  Upon  that  point  there  is  some  doubt,  and  it  is 
an  essential  point,  for  the  legislature  did  not  intend  by  the 
6  Geo.  4,  c.  57,  to  alter  the  law  in  that  respect.  I  agree 
with  my  brother  Bayley  that  the  case  ought  to  be  sent 
back  to  the  Sessions  to  have  this  doubt  cleared  up,  and  the 
fact  distinctly  ascertained. 


Parke,  J. — I  have  entertained  considerable  doubt  in 
this  case,  but  upon  the  whole  I  incline  to  think  that  there 
was  a  sufficient  occupation,  and  that  a  settlemeut  was 
acquired  in  the  parish  of  Lyncombe  and  Widcombe.  The 
question  turns  entirely  upon  the  construction  of  the  6  Gto.  4, 
c.  51,  My  judgment  may  have  the  effect  of  defeating  the 
intention  of  the  framers  of  that  statute.  But  it  is  a  safe 
rule  of  construction  not  to  speculate  upon  the  probable 
intention,  but  to  adhere  to  the  words  of  an  act  of  parliament 
in  their  grammatical  and  natural  sense,  unless  it  appears 
certainly  and  clearly  from  the  context  that  they  were  in- 
tended to  be  used  in  some  other  sense.  There  is  a  material 
difference  between  the  two  statutes  6  Geo,  4,  c.  57,  and 
59  Geo.  3,  c.  50.  The  last-mentioned  statute  expressly 
requires  the  house  to  be  held,  and  the  land  to  be  occupied, 
and  the  rent  to  be  paid,  by  the  person  hiring  the  same. 
The  statute  6  Geo,  4,  c.  57,  omits  the  words  *'  by  the  per- 
son hiring  the  same."  It  does  not  require  that  the  rent 
shall  be  paid*  or  the  house  occupied,  by  the  person  hiring* 
the  same,  but  only  that  the  house  shall  be  occupied  under 
the  yearly  hiring.  Now  those  words  may  be  satisfied  by 
the  continuance  of  the  term,  and  by  the  occupation  of  a 
sub-tenant  or  assignee  during  the  continuance  of  that  term. 
It  is  not  necessary  for  the  purposes  of  this  case  to  decide 
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whether  occupation  by  an  assignee  would  be  sufficient  or 
not*     There  has  been  an  occupation  here  by  a  person     ^,    ^ 
whose  character  is  left  doubtful,  for  it  is  not  stated  in  the  v. 

case  whether  he  was  a  sub-tenant  having  an  entire  occupa- 
tion of  one  part  of  the  house,  or  whether  he  was  a  mere 
lodger.  But  it  seems  to  me  that  there  was  an  occupation  by 
the  pauper's  husband  under  the  yearly  hiring,  provided  the 
premises  continued  in  the  occupation  of  any  person  entitled 
under  the  tenancy  created  by  the  yearly  hiring.  1  find 
nothing  in  the  context  of  this  clause  to  shew  that  the  words 
which  are  there  used,  takeu  in  their  plain  natural  sense,  do 
not  express  the  intention  of  those  who  used  them;  and  I 
must,  therefore,  suppose  that  the  legislature,  when  they 
repealed  the  59  Geo.  3,  c.  50,  which  expressly  required  an 
occupation  by  the  person  hiring,  had  reasons  for  omitting, 
and  intended  to  omit  those  words  in  the  6  Geo,  4,  c.  57. 
It  may  be  that  the  omission  arose  from  inadvertence  on  the 
part  of  the  framer  of  the  act,  and  it  may  have  been  intended 
to  retain  the  former  provision,  that  the  occupation  should 
be  by  the  original  hirer  of  the  premises.  But  it  seems  to 
me  that  the  words  used  do  not  expressly  require  such  an 
occupation,  and  we  are  not  to  presume  the  intention  of  the 
legislature,  we  must  collect  it  from  the  words  of  the  act  of 
parliament.  Then  if  the  meaning  of  the  legislature  be  that 
which  the  words  used  naturally  import,  a  settlement  has 
been  gained,  provided  there  has  been  a  residence  of  forty 
days.  As  to  that  the  case  is  ambiguous,  and  for  the  pur- 
pose of  ascertaining  that  fact,  I  agree  that  the  case  should 
go  back  to  the  Sessions. 

Case  sent  bark  lo  the  Sessions. 


M  2 
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couie  within  the  fair  meaning  of  the  statute  43  Eliz.  c.  2. 
By  the  first  section  of  the  statute  the  churchwardens  and     xhe  Ki7o 
overseers  of  every  parish  are  empowered  to  raise,  weekly  'o- 

or  otherwise,  (by  taxation  of  every  inhabitant,  parson,  vicar 
and  other,  and  of  every  occupier  of  lands,  houses,  8cc.  in 
the  said  parish,  in  such  competent  sums  of  money  as  they 
shall  think  fit,)  a  convenient  stock  of  flax,  hemp,  8cc.,  to 
set  the  poor  on  work :  and  also  competent  sums  of  money 
for  the  necessary  relief  of  the  lame,  impotent,  old,  blind, 
and  such  other  among  them  being  poor  and  not  able  to 
work,  &c.,  to  be  gathered  out  of  the  same  parish,  according 
to  the  ability  of  the  same  parish.  The  rate,  therefore,  is  to 
be  assessed  upon  the  inhabitants  and  occupiers  of  lands 
and  houses,  "  according  to  the  ability  of  the  parish."  The 
latter  words  over-ride  and  control  all  the  preceding  general 
words  of  the  section.  The  ability  of  the  parish,  means  the 
ability  of  every  individual  inhabitant  and  occupier.  These 
appellants  have  no  ability,  therefore  they  are  not  within  the 
meaning  of  the  section,  and  are  not  ratable.  The  poor 
rate  is  not  a  tax  upon  lands  and  houses,  but  a  tax  upon  the 
person  in  respect  of  the  property  in  lands  or  houses,  and 
the  ability  arising  therefrom,  Theed  v.  Starkey  (a).  Lands 
or  houses  may,  or  may  not,  confer  such  ability,  or  they 
may,  or  may  not,  be  evidence  of  it.  In  order  to  make  a 
person  ratable  as  an  occupier,  he  must  be  shewn  to  have  a 
beneficial  occupation;  he  must  be  an  occupier  having  abi- 
lity. If  the  land  or  house  yields  no  profit,  the  occupation 
of  it  is  not  beneficial,  and  is  no  evidence  of  ability ;  and 
such  an  occupier,  having  no  ability  aliunde,  is  not  ratable. 
That  is  precisely  the  situation  of  the  appellants  in  this  case ; 
they  are  not  proper  persons  to  be  personally  rated  in  re- 
spect of  the  houses  they  occupy:  and  the  only  persons 
ratable,  are  those  who  are  proper  persons  to  be  personally 
rated  in  respect  of  the  premises  they  occupy.  In  Rex  v. 
SL  Luke*s  Hospital {b),  it  was  held,  that  the  hospital  was 

,  (a)  8  Mod.  314.    See  1  Nolan's  (b)  2  Burr.  1053;   1  W.  Black. 

P.  L.  chap.  G.  1049. 
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not  liable  to  poor  rates  for  the  lodging,  Scc,  of  the  poor 
objects,  Lord  Mamjield  observing   that  "  it  would  be  too 
V,  gross  to  conceive  them  to  be  proper  persons  to  be  rated  to 

Green.  j|jg  relief  of  the  poor;*'  and  in  Rex  v.  St.  Bartholomew's 
Hos/ntal^a),  that  neither  the  governors,  nor  servants,  nor 
the  poor  in  the  hospitals,  were  ratable  to  the  poor.  In 
-Eyrf  V.  Smalpace{l)),  the  officers  of  Chelsea  Hospital,  who 
had  separate  and  distinct  apartments,  which  were  considered 
their  dwelling-houses,  and  in  which  they  and  their  families 
resided,  were  held  ratable ;  but  they  had  a  beneficial  occu- 
pation, which  conferred  ability  upon  them :  therefore  they 
were  persons  proper  to  be  rated  in  respect  of  their  occu- 
pation and  ability.  In  Rex  v.  Waldo  (c),  it  was  held,  that 
an  alms-house  wholly  occupied  by  objects  of  a  charity  and 
their  attendants,  and  of  which  no  profit  was  made,  although 
the  absolute  property  in  it  was  in  the  person  who  gave  the 
alms,  had  no  legal  occupier,  and  that  the  proprietor  was  not 
ratable  in  respect  of  it.  And  in  that  case  it  was  not  at- 
tempted to  rate  the  objects  of  the  charity,  but  the  donor; 
here  the  attempt  is  to  rate  the  donors  of  the  charity  indi- 
rectly, through  the  objects  of  it.  It  was,  indeed,  decided 
in  Rex  v.  Mafidtii/(d)y  that  the  objects  of  a  charitable 
foundation  in  the  actual  occupation  of  the  alms-house  and 
lands  for  their  own  benefit,  in  the  manner  prescribed  by 
the  rules  of  the  institution,  and  liable  to  be  dismissed  for 
any  breach  of  such  rules,  were  ratable  in  respect  of  such 
occupation.  But  that  case  was  essentially  diflfcrent  from 
the  present.  There  the  occupation  was  a  beneficial  one; 
profit  was  made  of  the  land  and  of  the  produce ;  the  poor 
persons  ploughed,  sowed  and  reaped,  and  had  their  cattle 
upon  the  land ;  therefore  they  had  a  beneficial  occupation ; 
they  were  occupiers  having  some  ability.  Here  the  appel- 
lants are  absolute  paupers,  having  no  beneficial  occupation, 
and  being  possessed  of  no  ability;  therefore  they  are  not 
ratable. 

(a)  4  Burr.  2435 ;   1  Bott,  5th  (c)  Cald."l558. 

ed.  139.  (rf)  1  East,  584. 

(6)  Cnld.  3;  1  Bott,  5th  ed.  131. 
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Bay  LEY,  J. — I  think  this  a  very  clear  case,  both  as  re- 
gards the  words  of  the  statute  of  Elizabeth,  and  the  autho-     jj^  kTmo 
rities  upon  the  subject,  and  I  have  no  hesitation  in  coming  v. 

to  the  conclusion  that  these  persons  are  properly  ratable  as 
occupiers  of  tenements  within  the  parish.  The  statute 
directs  the  money  to  be  raised  '^  by  taxation  of  every  occu- 
pier of  lands,  houses,"  8cc.  In  Rex  v.  Catt{a)  it  was 
held  that  the  master  of  a  free-school,  appointed  by  the 
minister  and  inhabitants  of  a  parish  under  a  charitable 
trusty  whereby  a  house  and  garden  were  assigned  **  for  the 
habitation  and  use  of  the  master  and  his  family,  freely  with- 
out payment  of  any  rent,  income,  gift,  sum  of  money,  or 
other  allowance  whatsoever/'  for  the  teaching  of  ten  poor 
boys  of  the  inhabitants,  was  ratable  to  the  poor  for  his  oc- 
cupation of  the  premises.  Lord  Keiiyon  there  said,  **  to 
the  authority  of  the  cases  cited  1  subscribe  my  assent. 
They  proceeded  on  the  ground  that  there  was  no  occupier. 
In  Hex  V.  Waldo  (h)  the  rate  was  held  to  be  bad,  because 
there  was  no  occupier;  the  poor  children  who  were  placed 
there  for  education  could  not  be  considered  as  occupiers, 
neither  could  the  woman  servant  who  superintended  them. 
That  case  could  not  be  distinguished  from  that  of  St.  Luke's 
Hospital,  where  the  rate  was  also  quashed,  because  there 
was  no  beneficial  occupier.  But  when  a  case  arises  where 
a  person  is  found  to  be  the  beneficial  occupier  of  a  house, 
he  must  be  rated,  though  the  house  be  appropriated  to 
charitable  purposes.  As  long  as  Richmond  Park  con- 
tinued in  the  hands  of  the  king,  it  was  not  ratable :  but 
when  the  ranger  made  profits  of  it,  and  beneficially  occu- 
pied it,  it  was  held  to  be  ratable  in  his  hands.  So  if  this 
person  had  been  put  in  merely  to  look  after  the  pupils,  and 
had  not  occupied  the  house,  he  would  not  have  been 
ratable ;  but  it  appears  that  he  is  the  beneficial  occupier  of 
this  house  and  garden.  By  the  old  land-tax  act,  certain 
property  given  for  charitable  purposes  is  exempted  from 
that  tax :  but  there  is  no  such  exemption  in  the  acts  re- 
Co)  6  T.  R.  332.  (6)  Cald.  358. 
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1OT9.  specting  the  relief  of  the  poor."  In  Rex  v.  Munday{a) 
the  objects  of  a  charitable  foundation,  in  the  actual  occu- 
pation of  an  alms-house,  were  held  to  be  ratable;  and  I 
cannot  distinguish  that  case  from  the  present  in  point  of 
prkiciple.  The  only  difference  is,  that  in  that  case  the  oc* 
cupation  was  beneficial  to  a  greater  degree  than  it  is  here ; 
there  is  merely  the  difference  of  plus  and  minus  of  benefit 
between  the  two  cases.  If  the  occupiers  of  alms-houses 
and  lands  belonging  to  a  charitable  foundation  pay  rent, 
tbey  are  clearly  ratable ;  and  if  they  do  not  pay  rent,  the 
consequence  is  that  their  ability  is  the  greater.  The  ob- 
jects of  the  charity  in  this  case  are,  indeed,  described  as 
poor  persons,  but  the  Act  of  Parliament  makes  no  distinc- 
tion between  poor  persons  and  others.  These  persons  are 
the  occupiers  of  property  from  which  they  derive  a  benefit; 
thenHfbre  they  are  ratable.  Mr.  Ao/ci//,  in  his  treatise  upon 
the  Poor  Laws  (6),  after  citing  the  authorities  upon  this 
subject,  says,  **  the  distinction  therefore  as  to  where  chari- 
ties are  ratable,  and  where  they  are  not  so,  seems  to  depend 
upon  this — whether  there  is  any  body  who  can  be  rated  as 
beneficial  occupier.*'  I  cite  that  work,  not  as  an  authority 
upon  the  subject,  but  merely  for  the  purpose  of  shewing, 
that  if  the  Merchant  Tailors'  Company,  (the  real  appellants 
in  this  case,)  or  their  legal  adviser,  had  looked  into  the  au- 
thorities collected  in  that  work,  they  would  probably  have 
been  satisfied  that  the  rate  was  good,  and  would  never  have 
appealed  against  it. 

LiTTLEDALE,  J. — I  entirely  concur  in  the  opinion  ex- 
pressed by  my  brother  Bayley  in  this  case.  It  is  clear 
upon  the  authority  of  the  case  of  Hex  v.  Mundatf,  which 
cannot  in  substance  be  distinguished  from  the  present,  that 
the  appellants  were  properly  included  in  this  rate. 

Pauke,  J. — I  am  of  the  same  opinion.     The  parties 
rated  were  occupiers  of  houses  within  the  parish,  deriving 
(a)  1  East,  584.  (6)  1  Nolan's  P.  L.  164,  3d  ed; 
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a  benefit  from  their  occupation ;  therefore  they  were  clearlj  18^9. 
ratable  as  occupiers  within  the  meaning  of  the  statute  of 
ElizabeilL  The  fact  of  their  being  poor,  and  paying  no 
rent,  and  occupying  houses  fumbhed  to  them  by  charity,  Green. 
can  make  no  difference,  because  it  does  not  render  the  oc- 
cupation less  beneficial,  but  rather  the  contrary.  The 
statute  of  Elizabelh  makes  no  distinction  between  poor  per- 
sons and  others,  nor  do  any  other  of  the  poor  laws.  There 
are  many  statutes  which  provide  against  persons  residing  in 
bouses  provided  for  them  by  charitable  institutions,  thereby 
gaining  settlements  (a) ;  and  if  it  had  been  intended  to  ex- 
empt such  persons  from  ratability  to  the  poor,  there  would 
doubtless  have  been  statutory  provisions  made  expressly 
for  that  purpose. 

Order  of  Sessions  confirmed. 

(fl)  See  54  Geo.  3.  c.  170.  s.  6.     Bex  v.  Sandhurst,  1  M.  &  R.  98, 


The  King  r.  Tomlinson. 

Upon  appeal,  a  poor's  rate  for  Stoke-upon-Trent,  with      a  poor  rate 

county  of  Stafford,  was  amended,  subject  to  the  opinion  of  *""P<^  *"  ^®" 
•^  '         ^  'J  *^  spect  of  two- 

this  Court  on  the  following  case : —  thirds  of  the 

In  the  above  rate,  the  occupiers  of  farms,  lands,  and  f^rms, lands 
tithes,  and  of  market-tolls,  were  assessed,  in  respect  of  such  and  tithes,  and 
property  respectively,  upon  two-thirds  of  their  estimated  j^q  ^^^  ^nt  of 
net  yearly  rent  payable  to  the  landlord ;   and  the  occupiers  ^°y*^^^,^ 
of  houses,  and  other  buildings,  and  of  collieries  and  coal-  ings,  collieries, 
mines,  were  assessed  in  respect  of  such  property  upon  only     .  ^. 
one-half  of  their  estimated  net  yearly  rent,  or  royalty,  pay-  necessarily  un- 
able to  the  landlord.   Lessees  of  waterworks  were  assessed,  ^^ 
in  respect  of  their  works  and  pipes  within  the  parish,  upon 
only  one-half  of  their  estimated  yearly  rental  value ;  but  the 
rate  was  amended  by  the  Court,  as  to  the  lessees,  by  as- 
sessing them  upon« two-thirds  of  such  rental  value,  being 
in  the  same  proportion  as  in  the  case  of  land. 

The  question  for  the  consideration  of  this  Court  is,  whe- 
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ther  as  the  occupiers  of  farms^  lands,  &c.,  are  rated  upon 

j^j^^l^       two-thirds  of  the  estimated  net  yearly  rent,  the  occupiers  of 

V*  collieries  and  coal-mines  ought  not  to  be  rated  in  the  like 

proportion,  upon  two-thirds  of  the  estimated  net  yearly  mine 

rent,  or  royalty  ? 

Shutt  and  Godson,  in  support  of  the  order.  There  is 
nothing  on  the  face  of  this  rate  to  shew  that  its  nominal 
inequality  is  not  founded  upon  the  greater  amount  of  de- 
ductions attaching  to  one  species  of  property.  Tl:en  as 
no  unequal  principle  of  assessment  is  disclo^ed  by  the  rate 
itself,  no  such  inequality  will  be  presumed.  In  Rex  v.  Bra- 
grave  {a),  Lord  Mansfield  said,  that  he  thought  it  right  that 
a  difference  should  be  made  between  lands  and  houses,  for 
there  are  several  charges  incident  to  houses  which  do  not 
fall  upon  lands,  to  lessen  their  value.  And  Mr.  Justice 
Yates  said,  "  The  Court  cannot  enter  into  the  inequality  of 
it,  unless  it  appears  to  us  to  be  self-evidently,  necessarily, 
and  unavoidably  unequal."  Jiex  v.  Hardy  (b).  Rex  v. 
Sandxoich  (r).     Rex  v.  Aire  and  Calder  Navigation  (d). 

Alderson  and  Whateli/  contr^.  Net  rent  excludes  the 
supposition  of  further  deductions.  The  rate  being  mani- 
festly unequal,  this  Court  will  quash  it.     Rex  v.  Sellers  (e). 

Bayley,  J. — By  the  rate  in  question,  all  property  in  this 
parish  was  assessed  with  reference  to  the  net  yearly  rent ; 
but  in  the  case  of  lands,  the  rate  is  imposed  in  the  propor- 
tion of  two-thirds  of  the  net  rent ;  whereas  upon  houses 
and  collieries,  it  is  imposed  in  the  proportion  of  one-half. 
Had  this  proportion  been  fixed  by  a  rule  evidently  wrong 
the  Court  would  be  bound  to  interfere;  but  we  are  of  opi- 
nion that  a  difference  may  with  propriety  be  made  in  the 

(a)  4  Burr.  2491,  &  1  Bott,  5th  (d)  2  T.  R.  660. 

edit.  1 1 2.  (f)  Caldec.  522, 5.  C.  per  nomen 

(6)  Cowp.  579.  Rexy.  Lakenham,  1  Bott,  5th  edit. 

(c)  Dougl.  562;  Caldec.  105.  116. 
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proportion  of  net  annual  rent,  in  rating  these  two  classes  of         18^9. 
property.     What  that  proportion  should  be  it  is  the  province 
of  the  quarter  sessions  to  decide.     The  rate  is  to  be  assessed  v. 

upon  the  annual  value,  whether  the  party  be  owner  or  tenant;  Tomlinson. 
but  the  annual  reni  exceeds  the  annual  value  by  that  portion 
of  the  former  which  ought  to  be  set  aside  to  meet  repairs  and 
other  casualties.  This  portion  would  be  greater  in  respect 
of  houses,  upon  which  more  repairs  in  proportion  to  the 
rent  are  often  necessary  than  m  ill  in  general  be  required 
upon  a  farm.  So  in  the  case  of  collieries,  prudence  re- 
quires that  a  part  of  the  annual  rent  be  set  aside  to  meet 
the  necessary  expenses  of  repairing  and  occasionally  renew- 
ing the  machines.  It  was  contended  that  the  sessions,  in 
adopting  the  nei  rent  as  a  standard,  must  be  taken  to  have 
looked  at  the  clear  rent  after  every  deduction  made.  This 
term  is,  however,  frequently  used  to  denote  that  rent  which 
reaches  the  pocket  of  the  landlord  after  allowing  taxes  and 
other  disbursements  which  the  tenant  is  entitled  to  deduct 
from  the  gross  rent,  and  also  the  charge  of  collecting.. 
This  construction  will  support  the  rate. 

Order  of  Sessions  confirmed. 


The  King  v.  Lord  Granville. 

LiORD  GRANVILLE  appealed   against    a   rate   made  Thelesseeand 
«2d  February,  1828,  for  the  relief  of  the  poor  of  the  parish  ^^^"P^tne'^L* 
of  Stoke-upon- Trent,  whereby  he  was  rated  for  a  colliery,  ratable  for  the 
including  engines  and  railway,  at  6i/.  17s.  5d.,  being  a  rate  ^,^^1^^,  ^p^j^g 

made  upon  the  sum  of  989/.  1 8s. ;  and  the  sessions  con-  pine,  though 

increased  bv 
finned  the  rate,  subject  to  the  opinion  of  this  Court  upon  improvements 

the  following  case.  "™«^®  ^'  ^'^ 

^  ^  ^  .         ,     own  expense. 

The  appellant  is  the  lessee  andf4)ccnpier  of  a  colliery  in 
the  parish  of  Stoke-upon-Trent.  In  the  ^ear  ending  on  the 
31  St  of  December  last,  he  paid  to  his  landlord  for  royalty  a 
mine  rent  upon  the  coals  raised  from  the  said  colliery, 
namely,  the  sum  of  802/.  85.,  which  sum  is  afair  mine  rent 
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it«  although  he  underlets  the  rest«  he  is  considered  in  point 
of  law,  the  occupier  of  the  whole.  If  this  is  the  right  con- 
struction of  the  word  "  occupied"  as  used  in  this  statute, 
which  I  think  it  is,  it  follows  that  the  pauper's  husband 
occupied  the  house,  and  then  the  only  remaining  question 
is,  whether  there  was  forty  days'  residence  by  the  pauper's 
husband.  Upon  that  point  there  is  some  doubt,  and  it  is 
an  essential  point,  for  the  legislature  did  not  intend  by  the 
6  Geo*  4,  c.  57,  to  alter  the  law  in  that  respect.  I  agree 
with  my  brother  Bai/le^  that  the  case  ought  to  be  sent 
back  to  the  Sessions  to  have  this  doubt  cleared  up,  and  the 
fact  distinctly  ascertained. 


Parke,  J. — 1  have  entertained  considerable  doubt  in 
this  case,  but  upon  the  whole  I  incline  to  think  that  there 
was  a  sufficient  occupation,  and  that  a  settlement  was 
acquired  in  the  parish  of  Lyncombe  and  Widcombe.  The 
question  turns  entirely  upon  the  construction  of  the  6  Gto»  4, 
c.  57.  My  judgment  may  have  the  effect  of  defeating  the 
intention  of  the  framers  of  that  statute.  But  it  is  a  safe 
rule  of  construction  not  to  speculate  upon  the  probable 
intention,  but  to  adhere  to  the  words  of  an  act  of  parliament 
in  their  grammatical  and  natural  sense,  unless  it  appears 
certainly  and  clearly  from  the  context  that  they  were  in- 
tended to  be  used  in  some  other  sense.  There  is  a  material 
difference  between  the  two  statutes  6  Geo.  4,  c.  57,  and 
59  Geo,  3,  c.  50.  The  last-mentioned  statute  expressly 
requires  the  house  to  be  held,  and  the  land  to  be  occupied, 
and  the  rent  to  be  paid,  by  the  person  hiring  the  same. 
The  statute  6  Geo.  4,  c.  57,  omits  the  words  "  by  the  per- 
son hiring  the  same."  It  does  not  require  that  the  rent 
shall  be  paid>  or  the  house  occupied,  by  the  person  hiring# 
the  same,  but  only  that  the  house  shall  be  occupied  under 
the  yearly  hiring.  Now  those  words  may  be  satisfied  by 
the  continuance  of  the  term,  and  by  the  occupation  of  a 
sub-tenant  or  assignee  during  the  contnuance  of  that  term. 
It  is  not  necessary  for  the  purposes  of  this  case  to  decide 
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whether  occupation  by  an  assignee  would  be  sufficient  or 
not.  There  has  been  an  occupation  here  by  a  person 
whose  character  is  left  doubtful^  for  it  is  not  stated  in  the  v: 

case  whether  he  was  a  sub-tenant  having  an  entire  occupa-  'tcueat. 
tion  of  one  part  of  the  house,  or  whether  he  was  a  mere 
lodger.  But  it  seems  to  me  that  there  was  an  occupation  by 
the  pauper's  husband  under  the  yearly  hiring,  provided  the 
premises  continued  in  the  occupation  of  any  person  entitled 
under  the  tenancy  created  by  the  yearly  hiring.  1  find 
nothing  in  the  context  of  this  clause  to  shew  that  the  words 
which  are  there  used,  taken  in  their  plain  natural  sense,  do 
not  express  the  intention  of  those  who  used  them;  and  I 
must,  therefore,  suppose  that  the  legislature,  when  they 
repealed  the  59  Geo.  3,  c.  50,  which  expressly  required  an 
occupation  by  the  person  hiring,  had  reasons  for  omitting, 
and  intended  to  omit  those  words  in  the  6  Geo,  4,  c.  57* 
It  may  be  that  the  omission  arose  from  inadvertence  on  the 
part  of  the  framer  of  the  act,  and  it  may  have  been  intended 
to  retain  the  former  provision,  that  the  occupation  should 
be  by  the  original  hirer  of  the  premises.  But  it  seems  to 
me  that  the  words  used  do  not  expressly  require  such  an 
occupation,  and  we  are  not  to  presume  the  intention  of  the 
legislature,  we  must  collect  it  from  the  words  of  the  act  of 
parliament.  Then  if  the  meaning  of  the  legislature  be  that 
which  the  words  used  naturally  import,  a  settlement  has 
been  gained,  provided  there  has  been  a  residence  of  forty 
days.  As  to  that  the  case  is  ambiguous,  and  for  the  pur- 
pose of  ascertaining  that  fact,  I  agree  that  the  case  should 
go  back  to  the  Sessions. 

Case  sent  bark  lo  the  Sessions. 
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raised,  and  the  quantity  raised  being  increased  by  the  en-r 

'l^^^^^Q     gines  and  the  railway,  the  rate  upon  the  coal  is  in  reality  a 

V-  rate  upon  the  engines  and  the  railway. 

Lord 

Granville. 

Bayley,  J. — I  entertain  no  doubt  in  this  case.   Whether 

the  sessions  have  made  proper  deductions  from  the  rate,  we 
are  not  called  upon  to  decide ;  the  only  question  proposed 
for  our  consideration  is,  whether  the  appellant  is  liable  to 
be  rated  for  the  engines  and  the  railway  i  I  am  clearly  of 
opinion  that  he  is  so  liable.  If  the  owner  of  the  mines  bad 
been  the  occupier  of  them,  he  would  have  been  liable  to  be 
rated  according  to  their  improved  annual  value ;  and  where 
the  owner  of  a  mine  erects  machinery,  or  in  any  other  way 
by  expenditure  of  money  improves  the  value  of  the  mine, 
he  is  ratable  for  the  value  of  the  mine  so  improved  by  his 
eipenditure.  If  he  lets  the  mine  in  its  improved  state,  he 
will  receive  the  larger  royalty  from  the  tenant.  If  be  lets  it 
to  a  tenant  who  is  to  incur  the  expense  of  erecting  ma- 
chinery, the  owner  will  receive  the  less  royalty,  but  as  a 
greater  quantity  of  coal  will  be  raised  in  consequence  of  the 
improvement,  the  tenant  will  by  those  means  be  reimbursed 
his  expenditure,  and  in  such  cases  the  tenant,  being  the 
occupier,  is,  in  my  opinion,  liable  to  be  rated  according  to 
the  improved  value. 

LiTTLEDALE,  J. — The  appellant,  by  erecting  the  en- 
gines and  the  railway  has  increased  the  annual  value  of  the 
mines  by  187/*  IO5.,  and  the  question  is,  whether  he  is 
liable  to  be  rated  for  that  increase  ?  In  ordinary  cases  the 
rate  is  to  be  made  in  proportion  to  the  rent.  In  this  case 
the  appellant,  by  his  improvements,  has  rendered  the  mines 
more  productive.  But  it  is  quite  immaterial,  as  regards  the 
question  of  ratability,  >|hether  money  is  expended  in  im- 
provements effected  by  the  landlord,  or  by  the  tenant ;  their 
bargain  may  vary  on  that  account,  but  the  occupier  of  the 
property  is  the  person  to  be  rated,  and  he  is  ratable  accord- 
ing to  its  improved  annual  value.     The  appellant,  therefore, 
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being  the  lessee  and  occupier  of  these  mines,  has  been         1829. 

properly  rated  for  their  improved  annual  value.  v^n^^^ 

^    '^   ^  ^  The  Kino 

V. 

Pakke,  J. — Whether  the  rate  is  strictly  correct  in  amount    ^   ^ 

'  -^  Granville. 

may  be  doubted,  but  we  are  not  called  upon  to  resolve  that 
doubt.  The  sessions  seem  to  have  calculated  the  value  of 
the  premises  according  to  the  rent  for  which  they  might  be 
let  to  an  under-tenant.  That,  perhaps,  may  not  be  the 
proper  principle  upon  which  such  property  should  be  rated, 
because  the  annual  value  is  only  part  of  the  annual  rent, 
and  a  portion  of  the  rent  should  be  considered  applicable  to 
repairing  and  maintaining  the  machinery.  Rex  v.  Tomlin- 
son  {a),  where  that  distinction  is  taken.  But  the  only 
question  put  to  us  is,  whether  it  is  right  in  principle  that 
the  lessee  of  a  mine  should  be  rated  for  an  increased  annual 
value  produced  by  improvements  effected  by  himself?  Upon 
that  I  feel  no  doubt ;  I  think  he  has  been  properly  rated  for 
the  improved  annual  value. 

Order  of  Sessions  confirmed. 
(o)  Ante,  169. 
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Debt  upon  the    statute  3  Geo,  4,  c.  I2G,  s.  65  («),  for  By  3  Geo,  4, 

penalties.     Plea,  nil  debet,  and  issue  theron.     At  the  trial  Cotrustee  of  a 

turnpike  road 
shall  enjoy  any  office  or  place  of  pro6l  under  any  act  of  parliament  in  execution  of 
which  he  shall  have  been  appointed,  or  shall  act ;  and  if  any  such  trustee  shall,  with- 
out having  first  resigned  such  office,  hold  any  such  office,  he  shall  forfeit  100/.  A  trus- 
tee who  holds  the  office  of  treasurer,  which  may  be  made  an  office  of  profit,  is  within 
the  penalty  of  the  act,  though  he  makes  no  profit  of  it  in  his  own  person. 

(a)    Which  enacts,  "  that  no  which  he  shall  have  been  nppointp 

trustee  or  commissioner  of  any  ed,  or  shall  act  as  trustee  or  com- 

tumpike  road  shall,  from  and  afler  missioner,  or  have  any  share  or  in- 

this  act  shall  be  in  force,  enjoy  any  terest  in,  or  be  in  any  manner  di- 

cffice  or  place  of  profit  under  any  rectly  or  indirectly  concerned  in, 

act  of  parliament  in  execution  of  any  contract  or  bargain  for  making 
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before  Gaselee,  J.,  at  the  Berkshire  Summer  Assizes,  1828, 
the  case  was  this.  The  defendant,  on  the  5th  of  August, 
1822,  was  elected  treasurer  under  a  local  act  for  repairing 
the  turnpike  road  leading  from  the  Old  Gallows,  through 
Wollingham,  to  Virginia  Water.  He  was  at  that  time  a 
trustee  under  the  same  act,  and  he  did  not,  upon  his  election 
to  the  office  of  treasurer,  resign  his  office  of  trustee.  Mr. 
Roberts,  the  clerk  to  the  commissioners,  who  was  an  attor- 
ney, and  also  acted  as  a  banker,  and  who  had  preceded  the 
defendant  in  the  office  of  treasurer,  which  he  had  resigned 
upon  being  appointed  clerk,  received  all  the  rents  of  the 
tolls,  and  made  all  payments  on  account  of  the  trust.  The 
defendant  never  exercised  any  control  over  the  money,  and 
never  made  any  profit  of  it.  In  the  year  1822,  the  balance 
in  the  hands  of  Mr.  Roberts  was  less  than  200/.;iin  1824, 
1825,  and  1826,  it  was  more  than  200/.;.  and  in  1827,  it 
was  more  than  600/.  During  all  these  years  there  was  a 
fluctuating  amount  of  debts  owing  by  the  trustees  to  various 
individuals,  of  from  200/.  to  300/.  In  October,  1 825,  the 
defendant's  accounts^  as  treasurer,  were  audited  and  allowed 
at  a  meeting,  where  he  himself  presided  as  chairman.  The 
learned  Judge  being  of  opinion  that  the  defendant  could  not 
be  considered  as  holding  any  office  or  place  of  profit  within 


or  repairing,  or  in  any  way  relating 
to  the  road  for  which  he  shall  act, 
or  for  building  or  repairing  any 
toll  house,  &c. ;  nor  shall  any  such 
trustee  or  commissioner  let  out  for 
hire  any  waggon,  &c.,  for  the  use 
of  any  turnpike  road  for  which  he 
shall  act  as  a  trustee  or  commis- 
sioner ;  nor  hy  himself,  or  by  any 
other  person  for  or  on  his  account, 
directly  or  indirectly,  receive  any 
sum  or  sums  of  money  to  his  use  or 
benefit  out  of  the  tolls  collected 
on  the  road  for  which  he  shall  act, 
during  the  time  he  shall  be  acting 
as  a  trustee  or  commissioner  of 
such  road ;    and   if  any   person, 


after  having  been  appointed  or 
elected  a  trustee  or  commissioner 
of  any  turnpike  road,  shall,  with- 
out having  first  duly  resigned  such 
office  at  some  meeting  of  the  trus- 
tees of  the  road  for  which  he  shall 
have  been  elected  or  appointed, 
hold  any  such  office  or  place,  or  be 
concerned  in  any  such  contract  or 
bargain,  or  let  out  for  hire  any 
waggon,  &c.,  or  receive  any  money 
out  of  the  tolls  as  aforesaid,  every 
trustee  or  commissioner  so  offend- 
ing shall  for  every  such  offence  for- 
feit and  pay  the  sum  of  one  hun- 
dred pounds  to  any  person  or  per- 
sons who  shall  sue  for  the  same." 
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the  meaniog  of  the  act  of  parliament,  nonsuited  the  plaintiff,        1829. 
bot  gave  him  leave  to  move  to  enter  a  verdict  for  one  pe- 
nalty of  100/.,  in  case  the  Court  should  entertain  a  different 
opinion.  A  rule  nisi  had  been  obtained  accordingly,  against     ^^'^lcoat. 
which 

Aldersou  now  shewed  cause.  The  nonsuit  was  right, 
and  this  rule  must  be  discharged.  The  action  is  founded 
upon  a  highly  penal  statute,  which  must,  therefore,  be  con- 
strued strictly ;  and  so  construing  it,  it  is  impossible  to  say 
that  the  defendant  held  an  office  or  place  of  profit.  There 
is  no  salary  attached  to  the  office  of  treasurer ;  .there  was 
never  any  cash  balance  lying,  in  the  defendant's  hands ;  and 
the  defendant  never  made  any  profit.  It  is  not,  therefore, 
such  an  office  as  the  legislature  contemplated ;  for  the  term 
"  office  of  profit"  must  mean  an  office,  not  merely  capable 
of  yielding  profit,  but  by  which  profit  is  necessarily  and 
actually  made.  At  any  rate  the  rule  cannot  be  made  abso- 
lute in  the  terms  prayed  for,  because  it  was  a  question  of 
fact  for  the  jury  whether  the  office  was  one  which  yielded 
profit  to  any  person ;  the  utmost  the  Court  can  do,  there- 
fore, if  they  put  a  different  construction  upon  the  statute 
from  that  now  contended  for,  will  be  to  grant  a  new  trial. 

Taunton  and  Talfoardf  contrd.  The  question  arising 
upon  this  statute  is,  not  whether  the  defendant  actually 
made  a  profit  of  the  office  of  treasurer  in  his  own  person, 
but  whether  it  is  an  office  of  which,  from  its  nature,  he  might 
have  made  a  profit.  It  is  said  that  the  defendant  had  no 
salary,  and  that  the  cash  balances  were  not  kept  in  his  hands. 
But  suppose  there  were  a  salary  attached  to  the  office  of 
treasurer,  would  it  be  less  an  office  of  profit  because  the 
treasurer  permitted  some  other  person  to  receive  the  i^a^ 
lary  ?  Certainly  not.  Neither  is  there  any  real  distinction 
between  the  advantages  of  a  fixed  salary,  and  those  noto- 
riously resulting  from  a  control  over  fluctuating  balances  of 
cash.     Therefore,  whether  the  possession  of  those  balances 
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1829.        produced  a  profit  to  the  defendant^  or  to  Roherti^  is  pen- 
j^^^^^^      fectly  immaterial;  and  it  is  hardly  possible  to  imagine  that 
v*  RobertSf  as  an  attorney  practising  in  the  county,  did  not 

derive  some  advantage  from  having  the  control  over  the 
trust  funds,  inconsiderable  as  they  were  in  amount.  The 
fact  that  Roberts  continued  to  act  as  treasurer  in  the  defend- 
ant's name,  after  he  could  no  longer  safely  do  so  in  his  own, 
in  consequence  of  his  having  been  appointed  clerk  to  the 
trust,  proves  that  the  office  of  treasurer  was  one  of  value, 
and  possessing  desirable  advantages  connected  witb  iL 
Ev^n  if  the  balances  produced  no  profit  either  to  the  de* 
fendant  or  to  Roberts,  still,  as  either  of  them  might  have 
derived  profit  from  their  control  over  them,  that  brings  the 
case  within  the  purview  of  the  act  of  parliament.  At  all 
events  the  nonsuit  was  wrong,  because  the  question  whether 
the  office  of  treasurer  was  in  fact  one  of  profit  either  to  the 
defendant  or  to  Roberts,  ought  to  have  been,  but  was  not, 
left  to  the  jury.  Under  any  view  of  the  case,  therefore,  the 
Court  will  make  the  rule  absolute,  either  to  enter  a  verdict 
for  the  plaintiff,  or  for  a  new  trial. 

Bayley,  J. — I  think  the  real  and  proper  question  in 
this  case  was,  not  whether  the  defendant  in  his  own  person 
actually  made  a  profit  of  the  office,  but  whether  the  office 
was  in:  i^s  nature  such  as  might  enable  him  to  make  it  pro- 
fitable either  to  himself  or  to  Roberts.  Now,  if  the  available 
balance  in  the  hands  of  Roberts  were  such,  that  it  might  be 
fairly  and  reasonably  expected  that  a  man  of  business  woaM 
iinake  a  profit  of  it,  the  office  of  treasurer  must  be  considered 
as  one  of  profit  within  the  meaning  and  mischief  of  the  act 
of  parliament.  Instead  of  nonsuiting  the  plaintiff,  therefore, 
the  learned  judge  should,  as  it  seems  to  me,  have  left  it  to 
the  jury  as  a  question  of  fact,  whether  the  average  balance 
in  the  hands  of  Roberts  was  such  that  a  mair  of  business 
might  fairly  and  reasonably  be  expected  to  make  a  profit  of 
H.  In  this  view  of  the  case  I  am  of  opinion  that  we  ought. 
to  make  the  rule  absolute  for  a  new  trial. 
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'  LitiTLEDALEy  J. — I  atn  of  the  same  opinion.  If  the 
average  balance  was  so  trifling  in  amount,  that  a  banker 
woUld  not  have  allowed  interest  for  it,  the  office  might, 
perhaps,  in  that  case,  be  considered  as  not  being  an  office 
of  profit  within  the  meaning  of  the  statute.  On  the  other 
hand,  if  it  amounted  to  a  sum  for  which  a  banker  would 
have  allowed  interest,  it  must  clearly  be  considered  as  an 
office  of  profit,  whether  the  party  receiving  it  obtained  that 
allowance  of  interest  or  not  (a).  In  that  point  of  view  it  is 
immaterial,  whether  the  defendant  received  the  profit  him- 
self, or  permitted  Roberts  to  receive  it,  or  whether  neither 
of  them  received  it;  the  office  was  one  of  which  profit  might 
be  made,  and  the  defendant,  by  holding  it  jointly  with  his 
office  of  trustee,  has  incurred  the  penalty  inflicted  by  the 
act  of  parliament. 

Parkb,  J. — ^The  question  in  the  case  is,  whether  the  office 
of  treasurer  is  an  office  of  profit  within  the  meaning  of  the  3 
Heo.  4,  c.  125,  s.  65.  With  a  view  to  the  proper  decision 
of  that  question,  I  think  it  should  have  been  left  to  the  jury, 
upon  the  evidence,  to  say,  whether  there  was  such  an  average 
balance  in  the  hands  of  Roberts,  that  it  might  reasonably  be 
expected  that  the  person  holding  that  balance  would  make 
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(«)  Query,  whether,  if  the  mo- 
oej  bo  suffered  to  lie  in  the  hands 
of  a  buiker  who  allows  no  interest 
«pon  balances,  hot  who  is  remu- 
nerated for  his  trouble  by  the  profit 
which  he^  the  banker,  derives  from 
the  ioating  balances  of  his  cus* 
Comers,  this  be  not  a  sufficient 
profit  within  the  act,  either  as  a 
pro6t  made  by  the  treasurer  or  his 
agent,  in  the  shape  of  the  adran- 
tage  which  he  derives  from  tlie 
services  of  his  banker,  or  as  a  profit 
made  by  the  banker,  as  a  person 
acting  under  the  treasurer,  fuoad 
the  receipt  of  the  trust  money.  An 
agent  paying  money  into  his  bank- 
er's hands  generalfyj  and  using  it 


as  his  own,  is  chaigeable  with  in- 
terest, whether  he  receive  interest 
or  not.  Rogers  v.  Boekm,  3  £sp. 
N.  P.  C.  703.  So  an  assignee, 
Treixrt  V.  Taylor,  1  Brown,  C.C. 
384.  So  an  executor,  Newton  v. 
Bennett f  ibid.  359;  Perkins  v. 
Baynion,  ibhi.  375;  Foster  v. 
Foster,  9  Bro. C.C. 616;  LUtU* 
dale  V.  Gascoyne,  3  Bro.  C.C^  73; 
FrankUnv.  Fri/A, ibid.  483;  fitfff* 
ley  v.  ChalenoTf  2  Vez.  sen.  83. 
(But  see  Adams  v.  Oak,  2  Atk« 
106;  Child  v.  Gibson,  ibid.  QOS.) 
So  a  partner,  Pothier,  Trait^  da 
Contrat  de  Society,  ch.  7,  Nos. 
116,  119. 
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a  profit  of  it.    I  agree,  therefore,  that  there  ought  to  be  a 
new  trial. 

Rule  absolute  for  a  new  trial  (a). 


(a)  At  the  second  trial  of  the 
cause,  before  Vanghan^  B.,  at  the 
Berkshire  Summer  Assizes,  1829, 
it  appeared  upon  the  examination 
of  Mr.  RobertSf  that  the  balances 
in  his  hands  were  always  mixed 
up  with  moneys  of  his  own ;  that 
he  was  accustomed  to  advance 
§uras  of  money  to  different  persons 
on  interest,  and  that  in  so  doing, 
lie  must  occasionally  have  received 
interest  upon  advances  in  part  com- 
posed of  such  balances;  but  that 
he  had  always  available  resources 
of  his  own,  with  which  he  could  at 
any  time  have  paid  the  whole  fund 
due  from  him  to  the  trust.  Upon 
this  evidence  the  learned  Baron 
{eft  it  to  the  jury  to  say  whether 
or  not  the  office  was  an  office  of 
profit;  telling  them,  that,  in  his 
opinion,  if  profit  was  made  by  Rch 
bertif  the  office  was  an  office  of 
profit,  as  it  was  immaterial  by 
whom  the  profit  was  made.  The 
jury  gave  it  as  their  opinion  that 
the  office  was  an  office  of  profit, 
and  that  Roberts  had  made  profit 
of  it,  and  thereupon,  under  his 
lordship's  direction,  found  a  ver- 
dict for  the  plaintiff. 

In  Michaelmas  term,  1829, 
LudiatCf  Serjt.,  moved  for  a  rule 
nisi  for  a  new  trial,  upon  the 
ground  that  the  learned  Baron  had 
misdirected  the  jury  in  pointoflaw. 
He  contended,  that  in  order  to 
bring  the  defendant  within  the  pe- 
nalty of  the  statute,  it  should  have 
been  proved  that  he,  personally^ 


derived  a  profit  from  the  office, 
and  he  cited  Skinner  v.  Buckee,  4 
D.  &  R.  628,  3  B.  &  C.  6,  as  an 
authority  in  principle,  though  de- 
cided upon  a  different  act  of  par- 
liament. He  admitted  that  the 
statute  in  that  case  imposed  the 
penalty  upon  a  party  doing  the 
prohibited  act  "for  hii  otmprcfit^ 
but  contended  that  the  expression 
in  the  present  statute  "  enjoy  any 
office  or  place  of  profit,**  bore  the 
same  meaning,  and  shewed  that 
the  legislature  intended  to  impose 
the  penalty  on  those  only  who 
**  enjoyed^  i.  e.  personally  received 
a  profit  from  the  office. 

The  Court  said,  that  the  two  acts 
of  parliament  were  materially  dis- 
tinguishable. A  man's  *^  enjoying 
an  office  ofprq/U,**  was  a  very  Af- 
ferent thing  from  his  **  sapplying 
goods  for  his  own  profit^*  The 
case  had  been  once  aigued  upon 
the  very  point  now  raised,  and  had 
been  properly  decided ;  the  jury  bad 
at  the  last  trial  been  directed  in 
accordance  with  that  decision,  and 
had  found  a  right  verdict.  It  was 
wholly  immaterial  under  this  act  of 
parliament  by  whom  the  profit  was 
received;  if  the  office  was  one  by 
which  profit  was  made,  or  might 
be  made,  either  by  the  person  hold- 
ing it,  or  any  other  person  who 
acted  in  it  for  him,  it  was  an  of- 
fice of  profit,  within  the  meaning 
of  the  statute.  And  the  motion 
for  a  new  trial  was  refused. 
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Small  and  another,  Assignees  of  Campion^  a  Bankrupt, 

17.  MarwoOD.  a  debt  which 

the  creditor 

Assumpsit  for  monev  had  and  received  to  the  use  of  ^f  covenant- 

"      ,  ed  with  the 

the  plaintiffs,  as  assignees,  with  the  other  money  counts,  debtor  not  to 
Plea,  non  assumpsit,  and  issue  thereon.     At  the  trial  before  ^"®  a  goodV- 
Bayley,  J.  at  the  Yorkshire  summer  assizes,  1828,  the  case  titioning  cre- 
was  this.    The  plaintiffs  were  the  assignees  of  one  Cam"     Goods  were 
piou,  a  bankrupt,  and  they  brought  the  action  against  the  assigned  by^. 
defendant,  who  was  cliief  bailiff  of  the  liberty  of  Lang*  and  £.,  upon 

borough,  in  the  North  Riding  of  Yorkshire,  to  recover  the  ^f*"'  ^"  P^^ 
®  *^    ^  '  themselves 

sum  of  l6i/.,  the  value  of  certain  effects  of  the  bankrupt  and  such  other 
which  had  been  sold  by  the  defendant  under  an  execution.  ^  should  exe- 

The  only  question  in  the  cause  was,  whether  Johit  Barr,  the  cute  the  deed, 

...  ,.         ,     ,        ,     -  ,         ...  provided  the 

petitionmg  creditor,  had  or  had  not  a  good  petitionmg  ere*  trustees  and 

ditor's  debt;  and  that  question  depended  upon  the  operation  creditors  exe- 

*  "^  cuted  on  or 

of  a  composition  deed  which  had  been  executed  by  the  before  a  cer- 

bankrupt  about  ten  weeks  prior  to  the  seizure  of  the  gooda.  ?*  ^  ^^'tain-* 
The  deed  was  made  between  the  bankrupt,  of  the  first  part ;  ed  an  absolute 
John  Barr,  Thomas  Hudson,  Robert  Johnson,  and  Thomas  ^y^l  trustees 

Coser,  creditors  of  the  bankrupt,  of  the  second  part;  and  and  creditors 
^,  -  ,  I  1  .  would  not  sue, 

the  several  persons  whose  names  were  thereunder  written,  arrest  im- 

or  thereunto  annexed,  and  seals  affixed,  also  creditors  of  pl®*<^>  or  pro- 

.  secute  A,  or 

the  bankrupt,  of  the  third  part.     It  recited  that  the  bank-  his  executors, 
rupt  was  indebted  to  the  several  persons,  parties  of  the  fh^jV^  oods°^ 
second  and  third  parts,  in  the  several  sums  of  money  set  lands,  &c. 
opposite  to  their  respective  names  in  the  schedule  thereto  executed 
annexed;  that  he  was  unable  to  discharge  those  debts;  within  the 
that  he  had  proposed  to  assign  to  Barr,  Hudson,  Johnson,  q^^  i^ut  not  by 

and  Coser,  all  his  personal  estate  and  effects,  upon  the  ■?•  ^J  ^'  '^^ 

*^      ,  *  deed  enures  as 

trusts  thereinafter  mentioned ;  and  that  they,  and  the  ere-  a  release  of 
ditors  parties  thereto  of  the  third  part,  had  agreed  to  accept  '     ^    n^and 
such  assignment  in  full  satisfaction  and  discharge  of  their  C,  and  a  corn- 
debts,  and   to  give  releases  for  the  same  as  thereinafter  bankrupt  after- 
mentioned.     It  then  witnessed,  that,  for  the  considerations  wards  issued 
therein  mentioned,  the  bankrupt  had  granted,  bargained,  f^r  want  of  a 

sold,    assigned,    transferred    and    set    over    unto    Barr,  subsisting  pe- 
^       '  '  uuonine  cre- 

ditor's debt. 
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Hudson,  Johnson,  and  Coser,  all  and  every   the   house- 
hold  goods   and  furniture^    and   all   the   stock  in  trade, 

id  Ml  A  TsXs 

V,  goods,    wares  and    merchandise,    book  and  other  debts. 


M4RW00D. 


bonds,  nbtes,  bills  and  securities,  of  or  belonging  to  him, 
tb^  bankrupt,  to  have,  hold,  receive  and  take  all  and  sioi- 
gular  the  said  household  goods.  See.,  thereby  assigned  to 
them,  their  executors,  Sic.,  wholly  and  absolutely  as  their 
own  proper  goods  and  chattels,  upon  trust,  that. they,  or 
the  survivor  of  them,  his  executors,  &c.,  should  sell  and 
dispose  of  all  the  said  personal  estate  and  effects,  and  get 
in  the  debts  and  monies  owing  to  the  bankrupt,  and  8tsiid 
and  be  possessed  of  the  money  so  to  be  received,  in  trust; 
first  to  pay  certain  costs  therein  mentioned,  and  then  to 
pay  themselves  and  the  other  creditors  the  amount  of  their 
debts,  ratably,  provided  the  parties  thereto  of  the  second 
and  third  parts  should,  on  or  before  the  first  of  February 
then  next,  make  proof  of  their  debts,  if  required,  and 
execute  the  deed.  It  then  contained  a  covenant  by  the 
trustees  and  creditors,  to  and  with  the  bankrupt,  his  execu- 
tors, &c.,  that  they  the  said  creditors,  parties  thereto  of 
the  second  and  third  parts,  would  not  sue  the  bankrupt 
for  their  debts,  and  that,  in  case  any  of  them  did,  the  deed 
should  be  a  sufficient  release  and  discharge,  both  at  law 
and  in  equity,  to  the  bankrupt;  and  the  bankrupt  should 
be  thereby  acquitted  and  discharged  from  the  said  debts* 
The  deed  was  executed  by  only  two  of  the  trustees,  Barr 
and  Hudson.  It  was  contended  on  the  part  of  the  defend- 
ant, that  Barr,  the  petitioning  creditor  under  the  commis- 
sion, having  executed  the  deed,  had  thereby  released  his 
debt,  and  consequently  that  there  was  no  petitioning  cre- 
ditor's debt.  On  the  other  hand  it  was  insisted,  on  the 
part  of  the  plaintiff^s,  that  the  deed  itself,  having  been  exe- 
cuted by  two  only  of  the  four  trustees,  was  void,  and  con- 
sequently that  Bafr*8  debt  was  not  extinguished.  The 
learned  Judge  was  of  opinion  that  Barr^s  debt  was  extin- 
guished by  his  execution  of  the  deed,  and  therefore  non- 
suited the  plaintiffs ;  but  leave  was  given  to  move  to  enter 
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a  verdict  for  the  plaintiffs,  if  the  Court  should  be  of  a         1829. 
different  opinioD.    A  rule  nisi  having  been  obtained  wo      ^^ 
conliDgly> 


V. 

Mahwood. 


Hutehimon  now  shewed  cause.  Parties  who  are  privies 
a9d  have  assented  to  a  deed  of  assignment  for  the  benefit 
jof  creditors,  cannot  set  it  up  as  an  act  of  bankruptcy, 
Bamfhrd  v.  Baron  (a),  but  other  persons  may;  and  it  is  no 
objection  to  an  action  brought  by  assignees  of  a  bankrupt 
io  recover  part  of  the  bankrupt's  estate,  that  some  of  them 
have  concurred  in  such  a  deed :  for  the  objection  .applies 
only  lo  the  j>etitiouiiig  creditor,  who  originates  the  com*- 
mission,  Tappenden  v.  Burgess  (6).  Doe  v.  Anderson  (c) 
will  perhaps  be  relied  upon  by  the  other  side,  because  it 
was  there  held,  that  a  creditor  who  was  ignorant  that  an 
act  of  bankruptcy  had  been  committed  by  his  debtor,  and 
who  executed  a  composition  deed  for  the  amount  of  his 
debt,  and  received  a  dividend  under  it,  might  still  become 
a  petitioning  creditor  in  respect  of  the  original  debt.  But 
tbe  ground  of  that  decision  was,  that  the  deed  being  void 
by  means  of  the  previous  act  of  bankruptcy,  could  not 
operate  in  extinguishment  of  the  debt;  whereas  here  the 
deed  is  valid,  for  there  was  no  previous  act  of  bankruptcy, 
and  did  operate  in  extinguishment  of  Burr's  debt,  he  being 
a  party  to  it.  It  will  perhaps  be  urged  that  there  was 
another  act  of  bankruptcy  subsequent  to  tbe  deed,  and  that 
Barrjoiot  being  privy  to  that,  is  a  good  petitioning  creditor, 
although  a  party  to  the  deed.     But  the  answer  is,  that  his 


(a)  2  T.  R.  694.  A  trader  com- 
mits an  act  of  bankruptcy  by  as- 
signing all  his  stock  in  trade  to^., 
who  is  a  party  to  and  executes  the 
deed  of  assignment.  J.  cannot  be 
a  petitioning  creditor  in  a  com-* 
mission  grounded  on  that  act  of 
bankruptcy.  Per  Lord  Ellenb<h 
roiighy  in  Jackson  v.  Irvin,  2  Campb. 
49.  Nor  can  a  creditor,  who,  with- 


out executing,  has  assented  to  the 
deed,  by  approving  of  acts  done 
under  it  by  the  trustees.  Per 
Gibbs,  C.  J-  in  Back  v.  Gooch,  4 
Campi).  93$,  Holt,  N.  P.  C.  13. 
And  see  Hicks  v.  Burfilt^  4  Campb. 
835,  n« 

(fr)  4  East,  ^30;  1  Smith,  33. 

(c)  5  M.  «c  S.  161;  2  Stmk. 
N.P.C.S62. 


184 


1839. 


Small 
Marwood. 
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debt  was  already  actually  extinguished ;  if  he  bad  brought 
«n  action  for  it,  the  deed  and  the  release  contained  in  it 
might  have  been  pleaded  in  bar.  Dean  v.  Newliall{a) ;  and 
a  debt  for  which  a  party  cannot  sue  in  a  Court  of  law,  is 
not  such  a  debt  as  will  support  a  commission  of  bankrupt. 
Lastly,  it  will  be  contended  that  the  deed  is  absolutely  void, 
because  it  was  executed  by  two  only  of  the  four  trustees. 
But  that  objection  cannot  prevail.  The  effect  of  that  is, 
not  to  render  the  deed  void,  but  to  prevent  the  trustees 
who  did  not  execute  it  from  taking  the  benefit  of  its  pro- 
visions. The  deed  itself  is  equally  valid;  it  passed  the 
property  out  of  the  bankrupt,  and  might  have  been  enforced 
against  him. 

J.  Williams,  contr^.  Bamford  v.  Burgess  (6),  and  Tap* 
penden  v.  Burgess  (c),  are  authorities  to  shew  that  a  creditor 
who  has  become  a  party  to  a  composition  deed,  and  has 
received  a  dividend  under  it,  cannot  afterwards  set  it  up  as 
an  act  of  bankruptcy.  But  they  go  no  further.  Doe  v. 
Anderson  {d)  AoG%  go  further,  and  that  is  an  authority  to 
^hew  that  a  creditor  who^  in  ignorance  that  his  debtor  has 
committed  an  act  of  bankruptcy,  executes  a  composition 
deed  for  the  amount  of  his  debt,  and  receives  a  dividend 
under  it,  may  become  a  petitioning  creditor  in  respect  of 
his  original  debt^  because  the  deed  is  wholly  void  by  the 
previous  act  of  bankruptcy,  and  therefore  does  not  extin- 
guish that  debt.  In  this  case,  even  if  the  deed  is  notj^bso- 
lutely  void,  it  is  at  least  voidable;  it  might  have  been 
avoided  at  any  moment,  and  set  up  as  an  act  of  bankruptcy, 
by  any  one  of  the  creditors  who  did  not  execute  it:  and 
such  a  deed  will  not  operate  as  an  extinguishment  of  a  debt. 


(a)  B  T.  R.  168,  where  it  was 
lield,  that  the  obligee  of  a  bond 
having  covenanted  not  to  sue  one 
of  two  joint  and  several  obligors, 
and  having  nevertheless  sued  him, 
the  deed  might  be  pleaded  in  bar, 


although  he  might  still  sue  the 
other  obligor. 

(6)  2  T.  R.  594. 

(c)  4  East,  230 ;  1  Smith,  33. 

Id)  5  M.  &S.  101;  I  Surk. 
N.P.C.  262. 


Marwood. 
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But  the  deed  is  absolutely  void^  and  not  voidable  only.         18^9. 

It  is  not  to  take  effect  until  all  the  four  trustees  have  exe-        ^ 

Small 

cuted  it;  their  execution  of  it  is  a  condition  precedent  to  v. 

its  having  any  operation  at  all.  The  trust  is  joint,  not  joint 
and  several ;  it  is  to  the  four  trustees,  or  the  survivor  of 
them :  and  there  is  a  proviso  that  the  parties  of  the  second 
part,  t.  e.  the  four  trustees,  shall  execute  the  deed  on  or 
before  a  specified  day.  That  proviso  has  never  been  ob« 
served,  and  the  deed,  consequently,  is  void  for  non-perform- 
ance of  the  condition  precedent.  Lastly,  even  if  the  deed 
coald  be  held  valid,  it  would  still  not  operate  to  extinguish 
the  debt;  its  utmost  effect  would  be  to  take  away  the 
remedy.  The  creditor  may  be  prevented  by  the  deed  from 
suing  his  debtor;  but  though  the  remedy  may  be  gone  the 
debt  may  remain,  and  may  be  a  good  debt  to  support  a 
commission  of  bankrupt. 

Cur>  adv.  vult, 

Bayley,  J. — This  was  a  motion  to  set  aside  a  nonsuit 
and  to  enter  a  verdict  for  the  plaintiffs.  The  question 
raised  upon  the  argument  of  the  case  was,  whether  Barr, 
the  petitioning  creditor,  was  precluded  by  the  deed  of  as^ 
signment  executed  by  the  bankrupt  for  the  benefit  of  his 
creditors  in  December,  18^6,  from  suing  out  the  commis- 
sion which  issued  in  May,  1827.  It  was  admitted  that, 
independently  of  the  deed,  there  was  a  good  act  of  bank- 
TupUgf^  by  lying  in  prison  for  two  months,  subsequent  to 
the  date  of  the  deed.  The  bankrupt,  by  the  deed,  con- 
veyed all  his  personal  estate  and  effects  to  Barr  and  three 
other  persons,  upon  trust,  first  to  discharge  certain  costs, 
and  next  to  pay  themselves  and  the  other  creditors  ratably, 
in  proportion  to  the  respective  debts.  The  deed  contained 
this  proviso  :^-Provided  that  the  said  parties  of  the  second 
and  third  parts  shall  on  or  before  the  first  day  of  February 
next  make  proof  of  their  debts,  if  required,  **  and  execute 
these  presents,**  It  was  contended  at  the  bar  that  the  words 
''  and  execute  these  presents"  constituted  a  condition  pre- 
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Small 

V. 

Marwood. 


€Aai;s  IN  THE  KINGS  BENCH, 

cedent,  and  that  the  deed,  having  been  executed  by  Barr 
and  one  other  of  the  four  trustees  only,  was,  by  the  non- 
performance of  that  condition,  absolutely  void,  and,  coose* 
quently  that  Barr  a  debt  was  not  extinguished,  but  sub- 
sisted  as  a  good  petitioning  creditor's  debt  to  support  the 
commission.  We  are  of  opinion  that  the  effect  of  those 
words  in  the  proviso  is,  not  to  avoid  the  deed  in  case  the 
parties  named  in  it  do  not  execute  it  by  the  day  limited, 
but  merely  to  deprive  such  parties  of  the  right  to  receive 
any  dividend  under  the  deed.  The  deed  contained  a  cove* 
nant  by  the  creditors  not  to  sue,  arrest,  implead,  or  pToae* 
-cute  the  bankrupt,  or  his  goods  or  chatteh,  laiKk  Or  ten^ 
nients,  for  or  on  account  of  any  debt;  and  if  any  of  them 
did,  that  the  deed  might  be  pleaded  as  a  release  of  any  such 
debt.  Now  the  issuing  a  commission  is  a  species  of  suit 
or  proceeding  against  the  bankrupt;  therefore,  this  deed^  if 
va|id^  would  prevent  the  issuing  of  a  commission.  It  was, 
however  contended  that  the  deed  was  wholly  void  upon  the 
ground  of  its  not  having  been  executed  by  all  the  trustees. 
We  have  looked  into  the  authorities  bearing  upon  this  point, 
and  we  are  of  opinion  that  they  are  decisive  to  shew  that 
the  deed  is  not  void  on  that  ground.  I  proceed  to  notice 
some  of  the  leading  cases.  One  of  the  earliest  is  that  of 
SmUh  V.  Wheeler  (a).  There,  Maine,  being  possessed  of 
two  parts  of  a  rectory  for  80  years,  in  1643,  by  indenture, 
made  an  assignment  of  them  to  Crook  and  Bleak,  upon 
trust  for  himself  for  life,  and  after  his  decease  for  payment 
of  his  debts,  and  for  the  raising  of  several  sums  to  be'  paid 
to  divers  of  his  kindred ;  w  ith  a  proviso,  that  if  he  should 
leave  issue,  then  upon  trust  for  such  issue.  It  was  found 
upon  special  verdict  that  he  had  issue  a  son,  and  that  he 
took  the  profits  during  his  life,  that  the  assignees  had  no 
notice  of  the  trust  during  his  life,  and  that  after  his 
death  one  of  them  assented  and  the  other  dissented  (Jli)\ 

(a)  1  Ventr.  128;  2  Keb.  564,  but  the  interest  being  a  chattel,  a 

iCOB;  1  Lor.  279.  disclaimer  by  parol  would  have 

(6)  It  does  not  appear  in  what  been  sufficient.     Vide  Sheppard's 

maimer  the  dissent  was  expressed,  Touchstone,  283,  posty  191,  n. 
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that  in  1648  be  committed  treason,  of  which  he  was  after-        isao. 
wards  attainted,  and  died  in   ]66l;  and  that  the  crown 
granted  his  interest  to  Smith,  the  plaintiff.     The   ques- 
tion, was,  whether  the  whole  term  was  forfeited  by  the 
attainder,  which  must  clearly  have  been  the  case,  unless  the 
term  bad  passed  to  the  trustees  under  the  assignment.     It 
was  adjudged  by  Tyrrel  and  Archer  in  the  Common  Pleas, 
they  being  the  only  judges  then  in  Court,  for  the  defendant 
WheeUr,  that  it  was  not  forfeited.     They  must,  therefore, 
have  been  of  opinion  that  it  had  passed  to  the  trustees. 
Their  judgment  was  affirmed  after  argument,  in  error,  in 
the  Court  of  King's  Bench,  and  Hale,  C.  J.  said,  *'  Crook 
is  a  good  lessor,  for  the  other  trustee's  disagreement  makes 
the  estate  wholly  hisJ*    Although  the  deed  remained  with 
the  assignor  during  the  whole  of  his  life,  and  the  assignees 
knew  nothing  of  it  until  after  his  death,  the  whole  term  was 
held  to  vest  in  the  one  of  the  two  trustees  who  assented  to 
the  deed.  That  case,  therefore,  establishes,  that  where  there 
18  an  assignment  to  two  trustees,  one  of  whom  assents  and 
4ie  other  dissents,  the  whole  estate  vests  in  the  assenting 
tmalee.    The  assignor  may,  by  express  proviso,  make  the 
deed  void  unless  all  the  trustees  execute  the  deed,  or  other- 
wise assent  to  the  trust  estate ;  but  unless  he  does  so  by 
express  proviso,  that  case  shews  that  the  property  will  vest 
in  the  assenting  trustee.     In   Cretve  v.  Dicken  (a),  it  ap- 
peared that  one  of  two  trustees  for  the  sale  of  an  estate  not 
cbusing  to  act  under  the  trust  deed,  released,  and  conveyed 
to  bis  co-trustee  all  his  estate  and  interest.     The  other 
trustee  contracted  to  sell  the  estate  to  the  defendant  Dicken, 
who   refused  to  complete  the  purchase  unless  both  the 
trustees  joined  in  giving  a  receipt  for  the  purchase  money. 
Crewe,  the  acting  trustee,  thereupon  filed  a  bill   against 
Dicken,  the  purchaser,  to  compel  him  to  complete  Uie  pur- 
chase.    It  was  insisted  that  Dicken's  objection  was  well 
founded,  and  that  he  could  not  be  compelled  to  accept  a 
conveyance  and  take.a  receipt  from  one  of  the  trustees  only. 
Lord  Loughborough  was  of  opinion  that  if  the  other  trustee 

(fl)  4  Ves.  97. 
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liad  merely  renounced  without  doing  any  other  act,  the  whole 
estate  would  have  been  vested  in  the  acting  trustee,  in  the 
same  manner  as  if  the  other  trustee  had  died  during  the  life 
of  the  testator;  but  he  thought  that  the  other  trustee  could 
not  have  released  without  having  assented  to  the  convey- 
ance; and  upon  that  ground  he  held  that  the  purchaser 
could  not  be  compelled  to  complete  his  contract.  That 
case,  therefore,  is  an  authority  to  shew,  that  where  there  is 
a  conveyance  to  two  trustees,  one  of  whom  assents,  and 
the  other  dissents,  without  doing  any  act  to  shew  that  he 
ever  assented,  the  whole  property  vests  in  the  assenting 
trustee ;  but  that  where  both  trustees  have  once  assented, 
both  must  join  in  giving  the  purchaser  a  receipt  for  the 
purchase  money,  and  that  the  act  of  releasing  by  one 
amounted  to  evidence  that  he  had  once  assented  to  the  con- 
veyance. That  decision,  as  regards  the  last  point  only, 
was  afterwards  corrected  by  Lord  Eldon  m  the  case  of 
Nicohony.  Wordsworth  and  Hutton(a).  There  the  pur- 
chaser of  an  estate  filed  a  bill  against  the  defendants  to 
compel  them  to  execute  a  conveyance.  It  appeared  by  the 
answer  that  the  defendants  bad  been  made  executors  under 
the  will  of  one  Richard  Wordsworth,  but  that  Hutton  had 
renounced  probate,  and  refused  to  act ;  and  had  by  indenture 
bargained,  sold,  released,  quitted  claim  and  conveyed  to  the 
other  executor,  his  heirs  and  assigns,  his  estate  in  the  pro- 
perty. It  was  contended  on  the  one  hand  that  the  release 
was  equivalent  to  an  acceptance  of  the  devised  estate ;  and 
on  the  other  that  the  release,  being  made  with  an  intent  to 
disclaim,  was  equivalent  to  a  disclaimer.  Lord  Etdon, 
after  hearing  the  case  argued,  is  reported  to  have  said,  **  It 
seems  to  have  been  taken  for  law  from  an  older  period  than 
the  date  of  Crewe  v.  Dicken,  and  sanctioned  by  Lord  Hale, 
that  if  an  estate  is  conveyed  to  two  persons  in  trust,  and 
one  will  not  act  as  trustee,  the  estate  vests  in  the  other. 
If,  therefore,  the  party  executes  a  simple  instrument,  and 
under  bis  hand  and  seal  declares  that  he  disclaims, — that  is, 

(a)  2  Swanst.  365. 
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dissents  from  being  a  trustee, — ^tbe  fact  must  be  taken  to 
be  that  he  is  no  trustee.  But  in  Crewe  v.  Dicken  the  diffi- 
culty occurred  that,  instead  of  doing  this,  the  party  con- 
veyed his  estate  to  the  other  trustee.  His  lordship  then 
alluded  to  Lord  Loughborough's  opinion  upon  the  effect  of 
the  release,  and  added,  ''  If  the  essence  of  the  act  is  dis- 
claimer, and  if  this  point  were  res  Integra,  I  should  be  in- 
clined to  think  that  if  the  mere  fact  of  disclaimer  (a)  is  to 
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(a)  As  the  law  stood  in  the  time 
of  Lord  Cokty  (Butler  and  Baker*s 
case^  d  Co.  Rep.  25,)  where  an 
estate  of  freehold  was  once  vested, 
the  party  could  get  rid  of  that 
estate  only  by  convening  it  over,  or 
by  disclaiming,  either  in  a  court  of 
record,  or  b^  some  public  and  noto- 
rious act,  wholly  inconsistent  with 
an  acceptance  of  the  estate,  (as 
to  which,  however,  see  H.  17  £.  3, 
fo.  6,  pi.  18;  Fitz.  Abr.  Estoppel, 
pi.  217.)  Tlie  former  course  would 
often  leave  him  liable  to  serious 
responsibili^.  But  the  disclaimer 
appears  to  afibrd  complete  indem- 
nity ;  as  it  is  difficult  to  imagine  any 
burthen  from  which  the  party  could 
not  relieve  himself  by  resorting  to 
a  court  of  record  either  as  tenant, 
vouchee,  prayee  in  aid,  or  defor- 
oant  in  a  real  action,  or  as  plain- 
tiff or  defendant  in  a  personal  ac- 
tion, or  by  doing  some  act  incon- 
sistent with  an  acceptance  of  the 
estate.  But  though  no  inconve- 
nience could  arise  to  the  party  him- 
self, by  suffering  the  option  to  re- 
main in  him  till  he  was  called  into 
action,  the  suspence  and  delay 
were  found  to  be  injurious  to  the 
interests  of  those  who  would  take 
upon  the  disclaimer.  They  had  no 
means  of  compelling  an  election. 
It  was,  therefore,  thought  advisa- 
ble to  resort  to  the  execution  of  a 


deed  of  disclaimer,  which  required 
neither  the  occurrence  of  a  state  of 
things  which  should  call  upon  the 
first  taker  to  do  an  act  in  pais,  nor 
the  prosecution  or  defence  of  a 
proceeding  in  a  court  of  record. 
This  course  has  now  prevailed  for 
nearly  half  a  century  amongst  con- 
veyancers, and  seems  to  be  recog- 
nized by  the  case  of  Crewe  v. 
DickeUf  cited  in  the  principal  case, 
though  the  point  was  not  there 
discussed,  and  the.  old  distinction 
between  real  and  personal  estate 
does  not  appear  to  have  been  ad- 
verted to.  And  see  Adams  v. 
Taimtonf  5  Madd.  435.  Fortu- 
nately for  the  judicial  establish- 
ment of  this  novel  expedient,  an 
action  of  covenant  was  a  few  years 
since  brought  by  the  representa- 
tives of  a  mortgagee  against  the 
mortgagor,  who,  being  unprepar- 
ed with  the  amount  of  the  debt, 
for  the  sake  of  gaining  time  de- 
murred to  the  declaration,  on  the 
ground  that  the  plaintiff  derived 
title  through  a  deed  of  disclaimer. 
This  demurrer,  in  the  absence  of 
the  defendant's  counsel,  was  ar^ 
gued  by  a  person  into  whose  hands 
a  mere  copy  of  the  demurrer  book 
had  been  placed  but  a  few  hours 
before.  The  decision  was  in  fa- 
vour of  the  plaintiff,  and  the  de- 
fendant, having  gained  all  the  delay 
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remove  «I1  difficultly*  and  vest  the  estate  in  the  other 
tnistee,  a  pwty  who  releases^  and  thereby  declares  that  he 


he  wanted,  declined  carrying  the 
case  further.  See  Tawnsan  v,  Ttck' 
ell,  3  B.  &  A.  31.  The  judgment 
of  the  Court  there  proceeded  partly 
on  the  supposed  ioconvenience  of 
the  old  rule,  and  partly  on  the  au- 
thority of  two  cases,  viz.  Thompson 
y.  Leachf  %  Ventris,  198,  and  Bcrni- 
faut  V.  Greenfield f  Cro.  £liz.  80, 
and  1  Leonard,  60.  In  the  first  of 
these  cases,  Pollexfen,  C.  J.^  and 
Poaxll  and  Rokeby,  Justices,  held 
against  Veniritp  J.,  that  where 
tenant  for  life  surrenders  to  the 
remainder  man  in  tail,  who  after- 
wards assents  to  the  surrender, 
the  assent  shall  not  relate  hack 
to  the  surrender,  but  that  Ihe  sur- 
render shall  take  effect  only  from 
the  time  of  the  assent.  This  ap- 
pears from  Ventris^s  statement  to 
have  been  determined  on  the  ground 
that  a  surrender  is  inoperative 
without  an  espreu  assent  on  the 
part  of  the  surrenderee.  Upon  the 
argument  of  the  case  of  Toumton 
V.  Tickell,  S  B.  &  A.  31,  the  Court 
was  not  apprized  that  the  judg- 
ment of  the  majority  of  the  Court 
of  Common  Pleas,  in  Thompson  v. 
Leachf  though  affirmed  in  K.B., 
(3  Mod.  296,)  was  reversed  in 
Dom.  Proc.  (15  Lords'  Journals, 
163,)  and  that  in  a  subsequent 
action  between  the  same  parties, 
the  Court  of  King's  Bencli  adopted 
the  opinion  of  Veniris,  J.,  which 
had  been  thus  confirmed  by  the 
jtidgment  of  the  Court  of  last  re- 
sort, 3  Salk.  618.  The  applica- 
tion of  the  decision  of  the  Court 
of  Common  Pleas  in  Thompson  v. 
Leach,  supposing  it  to  have  beeii 
correct,  to  the  case  of  a  devise, 


appears  to  be  repugnant  to  the  rule 
laid  down  by  Lord  Coke :  '<  In  the 
case  of  a  devise  by  will  of  (ands, 
whereof  the  devisor  is  seised  in 
fee,  the  freeh<dd  or  iatereet  in  law 
is  in  the  devisee  before  he  doth 
enter;  and  in  that  case  nothing, 
having  regard  to  the  estate  or  in- 
terest devised,  descended!  to  the 
heir.''  Co.  litt.  Ill,  a.  and  2 
Tho.Co.  Litt.  645;  sanctioned  by 
Abboti,  C.  J.,  who,  in  Doe  d.  Smyth 
V.Smyth,  6  R&C.  113,  116,  9D. 
&  R.  136,  says,  <*  It  is  clear  that  a 
devised  interest  vests  in  the  den- 
see,  by  presumption  of  law,  before 
entry."  Bonijfaut  ▼.  Greenfield 
merely  determined  that  where  one 
of  three  executors,  to  whom  lands 
are  devised  for  sale,  refuses  by 
parol  to  act,  such  refusal,  inas- 
much as  it  deprives  him  of  the 
character  of  executor,  vests  the 
power  of  sale  in  the  acting  ezeca- 
tors;  it  being  expressly  provided, 
by  21 H.  8,  c.  4,  *'  that  where  part 
of  the  executors  named  in  any 
such  testament  of  any  such  person 
so  making  or  declaring  any  such 
will  of  lands,  &c.,  to  be  sold  by 
his  executors,  do  refuse  to  take 
upon  him  or  them  the  administra- 
tion and  chaise  of  the  same  testa- 
ment and  last  will  wherein  they 
be  so  named  to  be  executors,  and 
the  residue  of  the  executors,  do 
accept  and  take  upon  them  the 
cure  and  chai^  of  the  same  tes- 
tament and  last  will,  then  all 
bargains  and  sales  of  such  lands, 
&c.,  so  willed  to  be  sold  by  the 
executors  of  any  such  testator, 
made  by  him  or  them  only  of  the 
said  executors  that  so  doth  accepti 
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will  not  take  as  trastee,  gives 
not  take  as  trustee ;"  and  he 

or  that  heretofore  hath  accepted 
and  taken  upon  him  or  them  hnj 
sach  cure  or  charge  of  administra* 
tion  of  any  sach  will  and  testa- 
meut,  shall  be  as  good  and  as 
eflectiud  in  the  law  as  if  all  the 
residue  of  the  same  executors  nam- 
ed in  the  said  testament,  so  refus- 
ing the  administration  of  the  same 
testament,  had  joined  with  hitn  or 
them  in  the  making  of  the  bargain 
and  sale  of  such  lands,  &c.,  so 
willed  to  be  sold  by  the  executors 
of  any  such  testator  which  hereto- 
fore hath  made  or  declared,  or 
that  hereafter  shall  make  or  de- 
clare any  such  will  of  any  such 
lands,  tenements,  or  other  heredi- 
taments, after  his  decease,  to  be 
sold  by  his  executors."  Where  a 
man  devises  that  his  executors 
shall  sell  his  land,  the  vendee  is 
in,  not  by  the  executors  but  by  the 
derisor.    Co.  Dtt.  US,  a. 

In  T.  13  R.  S,  Fitz.  Abr.  Joint- 
tenancy,  pi.  9,  a  charter  of  feoff- 
ment was  made  to  four,  and  after 
livery  of  seisin  to  three  in  the 
name  of  all,  the  fourth  saw  the 
deed,  and  said  by  parol  that  he 
would  have  nothing  in  the  land, 
nor  agree  to  the  deed,  but  disagree. 
And  after  a  special  verdict  in 
assize  pending  this  matter,  it  was 
adjudged  the  writ  brought  by  the 
three  should  abate,  inasmuch  as 
that  this  disagreement  by  word  in 
pais  could  not  divest  the  freehold 
oot  of  him. 

In  Sheppard's  Touchstone,  285, 
it  is  said,  that  **  feoffments,  gifts, 
grants,  and  leases,  may  be  avoided 
by  the  disagreement  of  the  party  to 
whom  they  are  made;  and  if  it  be  a 
lease  for  years  that  is  made,  he  may 


the  best  evidence  that  he  vrill 
ultimately  decided  that  where 

waive  and  avoid  that  by  word  of 
mouth  in  the  country,  as  well  as  a 
gift  of  goods  or  an  obligation  deli- 
vered to  his  use;  (sed  vide  M.  7  £. 
4,  fo.  20,  pi.  21;)  but  if  it  be  an 
estate  of  freehold  that  is  made  by 
feoffment,  it  seems  he  cannot  waive 
and  avoid  that  but  in  a  court  of 
record.*' 

One  reason  for  requiring  the  dis- 
claimer to  be  by  matter  of  record  or 
by  some  notorious  act  done  which 
would  be  wrongful  if  the  party 
meant  to  take  to  the  estate,  seems 
to  have  been,  that  if  the  estate 
could  be  divested  in  any  other 
manner,  the  tenant  to  the  praecipe 
could  not  be  known,  and  estates 
lying  in  livery  would  be  dealt  with 
in  the  same  secret  manner  as  those 
lying  in  grant;  an  evil  to  which  we 
are  now  rendered  familiar  by  the 
unforeseen  operation  of  the  statute 
of  uses,  but  which  seems  to  be  al- 
together  abhorrent  to  the  common 
law.  This  reason  does  not  apply 
to  things  lying  in  grant;  and  per- 
haps with  respect  to  them,  a  dis« 
claimer  by  deed  would  at  all  times 
have  been  sufficient.  In  the  prin- 
cipal case  the  assignment  being  of 
personalty,  a  disclaimer  by  parol 
would,  according  toSheppard,have 
been  sufficient  to  devest  the  estate. 

An  use  might  have  been  waived 
by  parol  before  the  Statute  of  Uses^ 
3  Co.  Rep.  27.  A  trust  estate 
may  therefore  be  so  waived  by 
cestui  que  trust  siuce  the  statute. 
As  to  the  waiver  of  a  copyhold  by 
the  devisee,  t.  e.  by  the  cestui  que 
use  of  the  surrender  appointed  by 
the  will  of  the  surrenderor,  see 
Rex  V.  Sir  T.  M,  W'^on,  post, 
vol.  iv. 
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one  trustee  releases  with  the  intention  to  disclaim^  the  pro- 
perty vests  in  the  other,  the  assenting  trustee.     Now  these 
cases  all  proceed  upon  the  same  principle,  namely,  that 
where  a  conveyance  is  made  to  several   trustees,  it  is  not 
necessary  that  all  of  them  should  execute  the  deed  or  accept 
the  trust,  but  that    the  property  will  vest  in  those  who 
do   execute  or  accept.    Applying   that  principle  to  this 
case,  as  Barr  and  Hudson  accepted  the  trust  and  the  other 
trustees  renounced  it,  the  consequence  is  that  the  whole 
property  vested  in  the  former,  the  two  assenting  trustees. 
When  the  case  was  argued  I  entertained  some  doubt  whe* 
ther  the  deed  would  operate  as  a  release  of  the  debt  owing 
to  Barr,  unless  the  intended  trust  property  were  actually 
delivered  over  to  the  trustees ;  but  on  consideration,  I  am 
satisfied  that  that  raises  no  foundation  upon  which  to  build 
the   conclusion   that  the  deed   is  inoperative.     Barr  and 
Hudson,  who  executed  the  deed,  have  every  thing  which  the 
deed  stipulated  to  give  them,  if  they  chuse  to  take  it.     The 
release  was  given  in  consideration  of  the  assignment,  and  is 
therefore  an  operative  deed ;  and  Barr^s  debt  being  thereby 
extinguished,  it  follows  that  the  commission  cannot  be  sup- 
ported*    For  these  reasons  we  are  of  opinion  that  the  non- 
suit was  right,  and  that  the  rule  for  entering  a  verdict  for  the 
plaintiffs  ought  to  be  discharged. 


(o)  And  see  Holmes  v.  Love  and 
Tuckery  6  D.  &  R.  56;  3  B.  &  C. 
42;  1  Ily.  &  Moo.  N.  P.  C.  138. 
There,  the  tenant  of  leasehold  pre- 
mises by  deed  assigned  his  interest 
to  trustees  for  the  benefit  of  his 
creditors,  with  a  proviso,  "  tl)at  if 
all  and  every  the  creditors  should 
refuse  to  execute  or  otlier'wise  con- 


Rule  discharged  (a). 

sent  to  the  deed,  within  six  months 
from  the  date  thereof^  it  should  be 
void.''  Some  of  the  creditors  did 
not  execute  the  deed,  but  there 
was  no  evidence  of  their  refusing 
to  do  so.  It  was  held,  that  such 
non-execution  was  not  a  refusal 
within  the  meaning  of  the  proviso; 
and  did  not  make  the  deed  void. 
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Pope  and  another.  Assignees  of  Garbet,  a  Bankrupt,      v^^^^ 

V.  Biggs. 

This  was  an  action  of  debt  for  use  and  occupation^  with  A  mortgagee, 

^i_  ^  r       ..•  •  r*       after  notice  to 

me  money  counts,  upon  causes  of  action  accruing  after  Q^enaut  hold- 
die  bankruptcy  (a).  Plea,  nil  debet.  At  the  trial  before  ingunderade- 
Gaseiee,   J.   at   the   Berkshire    Summer    Assizes,    1828,  mortgagorsub- 

the  case  was  this.     The  commission  under  which  Gar'  sfquen^  to 
,  the  mortgage, 

bei    was  declared   a  bankrupt,    issued  on    the  20th  of  is  entitled  to 

Febmarj,  1827.    He  was  at  that  time,  and  had  for  some  l^edmeofthe 
years  previous,  been  the  mortgagor  in  possession  of  six  notice  as  well 
bouses  in  the  neighbourhood  of  Reading  in  Berkshire.     In  j„g  ^^^  ^f^^] 
1823  and  1824,  he  mortgaged  the  houses  to  several  persons,  wards;  and  ao 

rm        I   !•      1  •    1  i-    1       1  agent  ha?]ng 

The  defendant  occupied  one  of  the  houses  as  tenant  to  received  such 

Garbet  under  an  agreement,  and  he  also  acted  as  agent  for  ^^^^  ^^'  ^^® 

.  .  mortgagor 

Garbei,  in  receiving  the  rents  of  the  other  houses,  and  ap-  after  his  bank- 
plying  the  proceeds  in  liquidation  of  the  interest  due  on  the  [j^^^^o'holT 
mortgages ;  and   he  had  accounted  with  Garbet  for  his  them  for  the 
receipts  and  disbursements  up  to  Christmas,  1826.    The  mortgagee, 

action  was  brought  by  the  assignees  of  Garbet  to  recover  ag^j*^'  the 

.  assignees  of 

from  the  defendant  three  quarters  rent  from  Midsummer  the  mortgagor. 

1827»  to  Lady-day  1828,  and  also  the  amount  of  rents  re- 
ceived by  him  from  the  other  tenants  since  the  bankruptcy, 
in  the  years  1827  and  1828.  The  tenancies  of  those  tenants 
all  conmienced  after  the  mortgages,  but  at  a  time  when 
Garbet  had  the  entire  control  of  the  premises.  The  de- 
fendant  resisted  these  claims,  partly  upon  the  ground  of 
payments  made  by  him  in  1827  and  1828  to  the  mortgagees 
•n  account  of  interest  due  to  them,  and  partly  on  the  ground 
of  notices  given  to  him  by  the  mortgagees  since  the  bank- 
ruptcy. It  was  proved  that  on  the  22d  of  February,  1828, 
after  the  bankruptcy,  the  mortgagees  gave  notice  to  all 
the  tenants  that  the  interest  was  in  arrear,  requiring  them 
to  pay  their  rents  to  them  in  liquidation  of  the  interest  in 

(a)  Strictly  speaking,  therefore,      tifls  to  declare  in  their  representa- 
it  was  unnecessary  for  the  plain-      tive  character. 
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future,  and  threatening,  in  default  of  their  so  doing,  to  adopt 
legal  proceedings  for  the  recovery  of  the  rents.  There 
was  rent  in  arrear  at  the  date  of  these  notices,  and  other 
rent  afterwards  accrued  due,  all  of  which  the  defendant  had 
received,  and  had  paid  over  to  the  mortgagees  in  liquidation 
of  the  interest,  except  his  own  rent  and  one  other  small 
sum,  which  were  together  but  just  sufficient  to  pay  the  next 
half  year's  interest,  which  would  become  due  to  the  mort* 
gagees  in  about  three  months  after  the  action  was  com- 
menced. It  was  contended  on  the  part  of  the  plaintiffs, 
first,  that  the  defendant  could  not  set  up  any  of  those  pay- 
ments in  answer  to  their  claim,  because  if  the  bankrupt,  the 
mortgagor,  had  sued  the  tenants,  they  could  not  have 
pleaded  nil  habuit  in  tenementis  against  him  or  have  ques- 
tioned his  right  to  recover  the  rent ;  secondly,  that  at  all 
events,  the  mortgagor  was  entitled  to  the  rent  which  accrued 
due  before  the  notice  served  by  the  mortgagees;  and, 
thirdly,  that  the  defendant  having  received  the  rents  as 
agent  for  the  mortgagor,  could  not  set  up  the  claims  of 
third  persons  against  the  claim  of  his  principal  in  his  own 
discharge.  The  learned  J  udge  was  of  opinion  that  the  de- 
fendant was  justified  in  making  all  the  payments  to  the 
mortgagees,  as  well  those  before  as  those  after  the  notice, 
and  was  also  entitled  to  retain  the  other  money  to  meet  the 
interest  accruing  due,  and,  therefore,  that  he  had  given  a 
good  answer  to  the  action.  His  lordship,  consequently, 
nonsuited  the  plaintiffs,  but  gave  them  permission  to  move 
to  enter  a  verdict  for  such  sum  as  the  Court  should  direct. 

Rnssel/f  Serjt.,  in  Midsummer  term  last,  having  moved 
accordingly,  and  obtained  a  rule  nisi, 

Talfourd  now  shewed  cause.  If  the  tenants  would  have 
been  entitled  to  pay  their  rents  to  the  mortgagees,  the  de- 
fendant, who  received  the  rents  from  the  tenants  as  the 
agent  of  the  mortgagees,  was  entitled  to  dispose  of  them 
in  the  same  manner.     Before  the  notice,  he  paid  the  mort- 
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gagees  as  agent  of  the  mortgagor ;  after  the  notice,  he  held 
the  residue  for  the  benefit  of  the  mortgagees.  Indeed  the 
defendant's  agency  to  Garbet  tnust  be  considered  as  having 
been  determined  by  his  bankruptcy;  and  from  that. time 
he  must  be  regarded  as  receiving  the  rents  of  others,  and 
retaining  his  own,  as  a  stakeholder,  for  the  parties  entitled 
to  tbem.  The  real  question,  therefore,  is,  whether  a  mort- 
gagee has  a  legal  right  to  stop  the  rent  in  the  hands  of  a 
tenant  before  he  has  paid  it  over  to  a  mortgagor  in  posses- 
sion. Now,  it  was  decided  in  Moss  v.  Gallimore  (a),  that 
a  mortgagee,  after  giving  notice  of  the  mortgage  to  the 
tenant  in  possession  under  a  lease  prior  to  the  mortgage,  is 
entitled  to  the  rent  in  arrear  at  the  time  of  the  notice,  as 
well  as  to  that  which  accrues  due  afterwards,  and  may  dis- 
train for  it  after  such  notice.  The  only  particular  in  which 
that  case  differs  from  the  present  is,  that  there  the  tenancies 
were  created  by  the  mortgagor  before  the  mortgage,  and 
here  the  tenancies  were  created  after  the  mortgage ;  but 
that  circumstance  does  not  affect  the  principle  of  the  de- 
cision. It  will  be  contended  on  the  other  side, .  that  the 
defendant  and  the  other  tenants  having  come  into  possession 
under  the  mortgagor,  cannot  be  allowed  to  dispute  his  title ; 
and  Alchorne  v.  Gomme  (6)  will  be  relied  on.  But  that 
case,  even  assuming  it  to  have  been  rightly  decided,  is  very 
distinguishable  from,  and  cannot  govern  the  present. 
There,  a  plea  to  an  avowry  for  a  distress  for  rent  in  arrear 
stated,  that  before  the  lessors  had  any  thing  in  the  premises, 
and  before  they,  (claiming  title  under  a  pretended  agree- 
ment between  them  and  A.  ZJ.,)  demised  them  to  the  lessee, 
A.  B.  had  mortgaged  them  in  fee  to  C.  D. ;  that  the  mort- 
gage becoming  absolute,  and  notice  thereof  being  given  to 
the  lessee,  and  he  having  been  required  to  attorn  (r),  did 

(a)  DoQgl.  279.  substitute."    This  verb  and  its  de- 

(6)  9  J.  B.  Moore,  130;  9  Bingh.  rivatives   were   formerly    used   to 

54.  express  every  kind  of  substitution, 

(f)  To  attorn,  attomare,  from  the  They  are   now   obsolete,    except 

French  atourrter^  is  literally  "  to  with  reference  to  two  species  nf 
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18^9.  attorn  to  CD.,  when  he  distrained  for  the  rent,  which  the 
lessee  paid  him  to  prevent  the  goods  from  being  sold  under 
the  distress ;  and  that  plea  was  held  bad  on  special  de- 
murrer, as  it  amounted  in  substance  merely  to  a  plea  of  nil 
habuit  in  tenementis.  The  tenant  there  did  not  confine 
himself  to  shewing  that  his  landlord  had  a  defeasible  title 
which  had  been  defeated,  but  went  the  whole  length  of 
pleading  that  his  landlord  had  no  legal  title ;  and  the  form 
of  his  plea,  alleging  as  it  did  want  of  title,  was  immaterial. 
Besides,  he  did  not  allege  an  eviction  by  title  paramount, but 
merely  an  attornment  (a)  at  the  request  of  a  stranger,  tar 
there  the  party  mortgaging  was  not  the  party  who  demiised, 
but  a  stranger.  It  is  quite  a  different  case  where  the  demise 
IS  by  the  mortgagor  in  possession ;  as  between  him  and  the 
tenant  the  mortgagor  has  a  title,  so  long  as  the  mortgagee 
pleases,  though  no  longer;  and  there  is  no  inconsistency  in 
the  tenant  being  allowed  to  shew  that  his  landlord  bad  a 
defeasible  title  which  has  been  defeated.  Properiy  speak- 
ing, the  mortgagor  cannot  be  called  the  tenant  of  the  mort- 
gagee at  all ;  at  most  he  is  only  tenant  by  sufferance,  and 
•he  may  be  ejected,  not  only  without  a  notice  to  quit,  but 
without  even  a  demand  of  possession.  Doe  v.  Mauey{b) ; 
for  the  mortgagee  may  treat  him  as  a  trespasser  whenever 

sobsdtotion ;  the  one  is  where  a  own  act,  he  could  not  distrain  or 
party  appoints  a  person  to  act  in  bring  an  action  of  waste  before 
his  stead;  that  person  is  called  his  attornment.    It  was  not,  however, 
'^  attorney/'  being  '^atonm^,*'  t.e.  in  the  tenant's  option  to  recognise 
substituted,  for  the  principal.  The  the  new  lord  or  not,  at  his  plea- 
other  case  in  which  this  word  is  sure ;  he  might  be  compelled  to  do 
retained  is,  where  one  landlord  is  so  either  absolutely  or  with  a  sav- 
substituted  for  another.    In  this  ing  of  his  rights,  by  a  writ  of  per 
sense  the  words  *'  attorn  and  at-  qus  servitia,  quern  redditum  red- 
tomment"  originally  embraced  the  dit,  or  quid  juris  clamat;  after 
whole  series  of  acts  necessary  to  judgment  in  either  of  which  ac- 
vest  the  reversion  in  the  new  lord,  tions  a  distringas  ad  attomandum 
These  terms  are  now,  however,  issued, 
used  only  with  reference  to  the  last  (a)  Vide  pott,  UTT  (b), 
act,  the  assent  of  the  tenant  to  the  (b)  Ante^  vol.  iii.  107;  8  B.  '& 
substitution.    When  the  assignee  C.  767. 
of  the  reversion     cnroe     in  I  v  l)is> 
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be  chuses  to  do  so.  A  mortgagor  in  possession,  stands 
nther  in  the  situation  of  agent  than  of  tenant  to  his  mort- 
gagee. His  authority  as  such  agent  may  be  revoked  at  any 
time.  So  long  as  the  authority  of  the  mortgagor  continueys 
unrevoked,  a  payment  of  rent  by  a  tenant  to  him  is  good; 
but  the  moment  the  principal  recalls  his  authority,  he  is 
biniaelf  entitled  to  receive  all  rent  not  actually  paid,  both 
bj^ne  and  future.  A  mortgagor  cannot  make  a  lease  to 
biad  his  mortgagee,  Keech  v.  Hall  (a),  where  it  was  held  tha^t 
a  mortgagee  might  recover  in  ejectment,  without  giving 
notice  to  quit,  against  a  tenant  claiming  under  a  lease  from 
tbe  mortgagor,  granted  after  the  mortgage,  without  the 
pnvity  of  the  mortgagee*  But  the  mortgagee  may  treat  the 
mortgagor  as  his  agent  and  adopt  his  act.  He  may  treat  tbe 
leasee  as  his  own  tenant,  and  thereby  confirm  the  lease ;  and 
if  be  does  so,  and  the  tenant  attorns  (6)  to  him,  he  becomes 
tbe  tenant  of  the  mortgagee,  and  is  bound  to  pay  his  rent 
to  bim.  So  here,  from  the  moment  the  notices  were  given, 
tbe  tenants  became  in  fact  the  tenants  of  the  mortgagees, 
tbe  rents  belonged  to  the  mortgagees,  and  the  defendant 
was  justified  in  holding  the  money  paid  to  him  for  their 
b^efit. 
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(tf)  Dou^.  SI. 

(6)  Tbe  old  books  are  wholly 
nleot  as  to  this  species  of  attorn- 
ment; and  it  would  seem  that  as 
well  belbre  as  since  the  statute  of 
Amme,  any  attorumeut  would,  un- 
der such  circumstances,  have  been 
altogether  unnecessary  and  inope- 
radve.  No  distringas  ad  attomanr 
dmn  ever  issued  to  compel  a  tenant 
to  attorn  to  a  grant  which  had 
taken  place  while  he  was  an  entire 
stranger  to  the  property.  Ttiis 
process,  indeed,  only  lay  against 
tbe  party  who  was  tenant  at  the 
time  of  the  assignment  of  the  re- 
version ;  so  that  if  the  tenant  had 
aliened  before  attornment,  the  per 


qus  servitia,  &c.,  must  have  been 
brought  against  the  alienor,  not 
against  the  alienee.  But  neither 
in  the  present  case  nor  in  Alchome 
V.  Gomme,  did  the  conveyance  give 
a  new  lord  to  the  tenant,  for  at 
the  period  of  the  mortgage  the  te^ 
nancy  did  not'  exist.  It  is  simply 
the  case  of  a  principal  adopting 
the  contract  of  a  self-constituted 
agent,  any  act  done  under  which 
he  might  have  treated  as  a  tres- 
pass ;  and  that  which  is  here  called 
an  attormnent  seems  to  be  nothing 
more  than  an  acquiescence,  in  the 
condonarion  of  a  trespass,  by  a 
party  whose  dissent  would  have 
been  quite  immaterial. 
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Curwood,  contrd.  The  mortgagor  was  in  the  actual  pos- 
session of  the  premises  at  the  time  when  he  demised  them; 
therefore  the  persons  who  became  his  tenants  under  that  de- 
mise cannot  dispute  his  title  at  the  time  of  the  demise  (a). 
Moss  V.  Gallimore  {b)  is  distinguishable  from  the  present 
case,  because  there  the  lease  was  prior  to  the  mortgi^e. 
In  Keech  v.  Hall  (c),  indeed,  the  lease  was  subsequent  to 
the  mortgage ;  but  still  that  case  only  shews  that  the  mort- 
gagee may  treat  the  mortgagor  or  bis  lessee  as  a  trespasser 
if  he  chuses.  He  is  not  bound  to  treat  the  lessee  of  the 
mortgagor  as  a  trespasser ;  he  may  adopt  the  act  of  the 
mortgagor  and  confirm  his  lease;  and  in  that  case  the 
lessee  becomes  the  tenant  of  the  mortgagee^  only  from  the 
time  when  the  latter  elects  to  make  him  so  by  giving  him 
notice  of  the  mortgage.  In  this  case,  therefore,  the  rents 
accruing  due  before  the  notice  were  of  right  payable  to  the 
mortgagor,  and  the  defendant  must  be  considered  as  having 
received  them  as  his  agent,  and  must  account  for  them  to 
•his  assignees.  Then,  as  to  the  rents  which  accrued  due 
after  the  notice,  it  is  true  the  mortgagee  might  have  brought 
ejectment  and  evicted  the  tenants,  but  he  has  not  done  so; 
therefore  if  the  mortgagor  had  sued  them  for  rent,  they 
could  only  have  pleaded  want  of  title  in  him,  which  would 


(a)  So  in  Balls  v.  Westwood,  2 
Campb.  II,  where  the  defendant 
has  come  into  possession  under  the 
plaintiff,  he  cannot  resist  the  pay- 
ment of  rent  on  the  ground  that 
tlie  title  of  the  latter  has  expired, 
without  shewing  that  he  has  dis- 
claimed holding  under  die  pluintifT, 
relinquished  the  possession,  and  re- 
entered under  a  new  landlord.  S.P. 
arguendo,  Keilwey,  65.  Sed  vide 
Co.  Litt.  41,  b.  note  237.  And  see 
Co.  Litt.  65,  b.  notes  372,  373; 
Smith  V.  Target t,  2  Anstr.  529; 
Johnson  v.  Atkinson,  3  Anstr.  798. 

It  is  now  the  established  law 
that  a  tenant  cannot  deny  that  his 
lessor,  at  the  time  of  the  demise, 


had  some  legal  interest  in  the  pro- 
perty. England  d.  Syboum  ▼. 
Sladty  4T.  R.  682;  Doe  d:  Jack- 
son V.  Ramsbotham,  S  M.  &  S.  516; 
Alchorne  v.  Gonune,  ubi  supr^. 
Formerly  the  rule  seems  to  have 
been  confined  to  leases  by  inden- 
ture. The  law  is  expressly  so  laid 
down  in  Litt.  sect.  58;  Co.  Litt. 
47  b.;  Anon.  Dyer,  122  b.  Vide 
tamen  It.  Darb.  4  E.  8,  Fitz.  Abr. 
Brief  747,  where,  in  waste,  the 
under-lessee  for  years  was  ousted 
from  denying  tlie  title  of  the  lessor 
paramount. 

(b)  Dougl.  279. 

(f)  Ibid.  22. 
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have  been  a  bad  plea,  and  no  answer  to  the  action.  Alchorne 
V.  Gomme  (a). 

Bayley,  J. — It  is  quite  clear,  in  point  of  law,  that  a 
tenant  who  comes  into  possession  under  a  demise  from  a 
mortgagor,  after  a  mortgage  executed  by  him,  may  be 
treated  by  the  mortgagee  either  as  trespasser  or  as  tenant, 
at  his  option.  If  the  mortgagee  does  not  interfere  at  all, 
but  suffers  the  mortgagor  to  continue  in  possession  and 
receive  the  rents,  such  a  tenant  may  consider  the  mortgagor 
as  his  landlord ;  and  a  payment  of  rent  to  him,  under  those 
circumstances,  will  be  a  valid  payment.  But  if  the  mort- 
gagee gives  notice  of  the  mortgage  to  the  tenant,  the  latter 
ceases  to  be  the  tenant  of  the  mortgagor  and  becomes  the 
tenant  of  the  mortgagee,  who  is  then  entitled  to  demand 
and  receive  payment  of  the  rent  to  himself.  It  is  certainly 
an  ancient  and  well  established  rule  of  law,  that  a  lessee 
cannot  dispute  the  title  of  his  lessor  at  the  time  when  the 
lease  was  made ;  but  still  he  is  at  full  liberty  to  prove  that 
his  lessor's  title  has  been  defeated  or  determined.  There 
is  also  another  rule  of  law,  namely,  that  a  mortgagor  cannot 
dispute  the  title  of  his  mortgagee.  Where  the  mortgagor 
occupies  the  premises,  he  holds  by  permission  of  the  mort- 
gagee, who  may  terminate  his  rights  whenever  he  pleases. 
Keechv.  HaU(b)  is  decisive  to  shew  that  where  a  lease  has 
been  granted  by  a  mortgagor  after  the  mortgage,  and  the 
mortgagee  has  permitted  the  mortgagor  to  continue  in  pos- 
session, although  the  lessee  is  not  allowed  to  say  that  the 
mortgagor  never  had  any  title,  he  is  at  liberty  to  shew  that 
be  had  a  defeasible  title,  and  that  such  title  has  been  de- 
feated, or,  in  other  words,  that  he  had  such  a  title  only  as  a 
mortgagor  can  have.  It  is  quite  clear  that  the  mortgagor 
in  the  present  case  might  have  brought  au  ejectment  against 
the  tenant  of  the  mortgagee,  and  have  evicted  him,  and 
that  such  eviction  by  title  paramount  would  have  been  a 
good  answer  to  an  action  for  the  rent  brought  by  the  niort- 
(a)  2  Bingh.  64 ;  9  J.  B.  Moore,  ISO.  (b)  Dougl.  22. 
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gagor;  from  which  I  thiok  it  follows  that  the  mortgagee 
was  not  bound  to  go  through  the  form  of  bringing  ao  ejec^ 
ment,  if  the  tenants  were  willing  to  attorn  and  to  pay  their 
rents  to  him :  it  was  enough  for  him  to  do  any  act  which  de- 
termined the  title  of  the  mortgagor.     Here  the  mortgagee 
did  such  au  act,  for  he  gave  notice  of  the  mortgage  to  the 
tenants,  and  desired  them  to  pay  the  rents  to  his  agent, 
which  at  once  destroyed  the  right  of  the  mortgagor  to  receive 
the  rents.    By  the  common  law,  the  attornment  of  the 
tenant  was  necessary  to  entitle  the  mortgagee  to  the  rent; 
but  by  the  statute  4  Anne,  c.  16.  s.  10.  attornment  is  ren« 
dered  unnecessary,  and  the  tenant,  upon  receiving  notice  of 
the  mortgage,  is  placed  in  the  same  situation  as  if  he  had 
attorned  to  the  mortgagee,  with  this  proviso,  s.  11,  that  he 
shall  not  be  prejudiced  by  payment  of  rent  to  the  grantor, 
until  notice  of  the  mortgage  has  been  given  to  him  by  the 
grantee  (a)*      Now  the  attornment  by  the  common  law 
would  have  had  relation  back  to  the  time  of  the  mortgage, 
therefore,  it  follows,  that  all  rent  due  from  the  tenant,  and 
not  actually  paid  to  the  mortgagor,  belongs  of  right  to  the 
mortgagee.     In  thb  case,  the  defendant  claims  a  right  to 
retain  for  the  use  of  the  mortgagees,  all  the  rents  due  from 
the  tenants,  and  unpaid  to  the  mortgagor,  at  the  time  when 
they  received  notice  of  the   mortgage,  and  all   the  rents 
which  accrued  due  afterwards,  and  I  think  his  claim  is 
well  founded;    for  as   the  tenants  as  soon  as  they  had 
received   notice    of  the    mortgage   were   bound   by   law 
to  pay  to  the  mortgagees  all  the  rent  not  actually  paid  to 
the  mortgagor,  1  think  the  defendant  is  entitled  to  retain  all 
the  rents  received  'by  him,  both  those  in  respect  of  which 
he  made  payments  to  the  mortgagees,  and  those  which  he 
holds  to  meet  the  amount  of  interest  which  will  next  be- 
come due.     He  holds  those  sums  for  the  persons  who  are 
by  law  entitled  to  them ;  and  those  persons  are  the  mort- 
gagees.    1  am,  therefore,  of  opinion  that  the  plaintiffs  )ure 
not  entitled  to  recover,  and  that  the  nonsuit  was  right. 
(a)  And  see  1 1  Geo,  3,  c.  19,  s.  11,  1  Chitt}**s  Sututes,  54. 
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LiTTLEDALE,  J. — I  am  of  the  same  opiDion.  Moss  v.  1829. 
Gidtimore  (a)  is  not  strictly  applicable  to  the  present  case^ 
because  there  the  tenant  held  under  a  lease  made  prior  to 
the  mortgage.  Here  the  tenants  held  under  demises  made 
subsequent  to  the  mortgage,  and,  therefore,  we  must  con- 
sider how  the  law  in,  where  the  lease  under  which  a 
tenant  holds  has  beeu  granted  by  the  mortgagor  subse- 
quently to  the  mortgage.  A  mortgagor  in  possession  is  not 
a.  tenuot  at  will ;  and  strictly  speaking,  he  is  not  even  a 
tenant  by  sufferance :  the  relation  existing  between  him  and 
the  mortgagee  b  one  of  a  very  peculiar  nature*  By  the 
eiecntion  of  the  mortgage  the  mortgagee  becomes  the  legal 
owner  o£  the  premises,,  and  entitled  either  to  immediate 
possession,  or  to  the  rents  and  profits.  A  lease  granted  by 
the  mortgagor,  after  the  mortgage,  is  void  as  against  the 
mor^agee.  In  Ketch  v.  Hall  (b).  Lord  Mansfield  said, 
**  When  the  mortgagor  is  left  in  possession,  the  true  inr 
feroice  to  be  drawn  is  an  agreement  that  he  shall  possess 
the  premises  at  will  in  the  strictest  sense  f  and,  therefore* 
na  notice  b  ever  given  him  to  quit,  and  he  is  not  even  en- 
titled to  reap  the  crop,  as  other  tenauts  at  will  are,  because 
ail  IS  liable  to  the  debt,  on  payment  of  which  (c)  the  mort- 
gagee's title  ceases.  The  mortgagor  has  no  power,  express 
or  implied,  to  let  leases  not  subject  to  every  circumstance 
of  the  mortgage."  The  mortgagor,  therefore,  has  no  autho- 
rity to  do  any  act  without  the  consent  of  the  mortgagee ; 
and  though  the  mortgagee  may  permit  the  mortgagor  to 
receive  the  rents  for  a  time,  he  may,  whenever  he  chuses, 
give  notice  to  the  tenants  not  to  pay  them  to  the  mort- 
gagor ;  and  when  he  does  so,  he  thereby  determines  the 
authority  of  the  mortgagor  to  receive  them,  and  a  tenant 
who  afterwards  pays  rent  to  the  mortgagor  does  so  at  his 
peril.  It  is  admitted  that  this  may  be  the  law  as  regards 
future  rents,  but  it  is  insisted  that  it  does  not  apply  to  by- 

(a)  DoQgll.  979.  payment,  after  which  tl^e  estate 

(6)  Ibid.  22.  belongs  at  law  absolutely  to  the 

(c)  i.  e.  on  the  appointed  day  of     mortgagee.     Vide  anU^  iiL  108. 
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gone  rents.  I  have  no  doubt  that  the  principle  is  equally 
applicable  to  both.  The  mortgagee,  indeed^  can  neither 
distrain  nor  sue  for  those  rents  which  accrued  due  before  he 
gave  the  tenants  notice  of  the  mortgage,  because  till  then 
there  was  no  privity  between  himself  and  the  tenants  (a). 
But  since  the  statute  of  Anne,  the  notice  to  the  tenants  ope- 
rates as  an  attornment  by  them  (6),  and  constitutes  them  the 
tenants  of  the  mortgagee ;  and  at  common  law  that  attorn- 
ment would  have  related  back  to  the  date  of  the  mortgage,  so 
as  to  entitle  the  mortgagee  to  all  the  rents  from  the  time  of 
the  execution  of  the  deed.  Strictly  speaking,  every  person 
who  comes  in  under  a  mortgagor  is  a  trespasser.  Eject- 
ment may  be  brought  against  the  tenants  of  the  mortgagor 
upon  the  demise  of  the  mortgagee,  and  the  accruing  rents, 
being  in  the  nature  of  mesne  profits,  may  be  recovered  by 
the  mortgagee  from  the  day  when  he  gave  the  tenants  notice 
of  the  mortgage  (c).  Then  if  the  mortgagee  might  maintain 
ejectment,  and  afterwards  recover  the  accruing  rents  in  an 
action  for  mesne  profits,  it  is  quite  clear  in  point  of  law, 
that  he  may  claim  to  have  the  rents  paid  over  to  him  with- 
out bringing  any  action  at  all.  In  this  case,  the  defendant 
had  received  the  rents  from  the  tenants,  but  had  not  paid 
them  over  to  the  mortgagor  when  the  mortgagee  served 
him  and  the  tenants  with  notice  of  the  mortgage.  The 
rents  which  the  defendant  had  paid  over  to  the  mor^agor 
before  the  notice,  the  mortgagee  is  not  entitled  to  receive, 
because  he  suffered  the  mortgagor  to  continue  in  possession 


(a)  If  I  suffer  A,  to  receive  my 
rents  from  B.,  whether  i^.  be  my 
vendor,  mortgagor  or  steward,  or  a 
mere  stranger,  payments  made  to 
^.  by  jB.  before  B.  has  notice  of 
the  determination  of  the  authority, 
are  payments  to  me.  Any  pay- 
ment made  after  notice,  whetlier 
of  by -gone  or  of  accruing  rents, 
would  be  wholly  nugatory  as 
against  me. 

(6)  t.  e.  where  the  tenancies  are 


prior  to  the  mortgage.     Vide  anie^ 
197(6). 

(c)  And  as  the  demise  might  be 
carried  back  to  the  day  on  which 
tlie  right  of  entry  for  non-payment 
at  the  stipulated  time  accrued,  the 
mesne  profits  would  consist  of  the 
whole  profits  during  the  existence 
of  the  mortgage  title  minus  the 
amount  of  payments  made  to  or 
authorised  by  the  mortgagee. 
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and  to  receive  those  rents ;  but  the  rents  not  actually  paid 
o?er,  he  is  entitled  to  receive,  and  might  recover  qud  mesne 
profits;  for  as  to  those  he  has  a  right  to  say,  ''you,  the 
tenant,  are  not  justified  in  paying  rent  to  the  mortgagor, 
and  you, .  the  mortgagor,  are  not  justified  in  receiving  it 
from  the  tenant.'*  Then  as  to  the  accruing  rents,  the 
notice  to  the  tenants  to  pay  their  rent  to  the  mortgagee, 
served  upon  them  before  those  rents  became  due,  was  in  this 
case  equivalent  to  an  eviction  of  them  by  title  paramount, 
and  would  be  a  good  answer  to  any  action  for  the  rent  brought 
against  them  by  the  mortgagor.  For  these  reasons,  I  am 
of  opinion  that  the  notices  of  the  mortgage  given  to  the 
tenants  by  the  mortgagees  entitled  them  to  receive  both 
the  bygone  and  the  future  rents,  and,  therefore,  that  this 
action  is  not  maintainable. 

Parke,  J. — I  concur  in  the  opinion  that  this  rule  must 
be  discharged,  and  the  nonsuit  allowed  to  stand.  The 
question  for  our  consideration  is,  whether  the  plaintifl^s  are 
entitled  to  recover  certain  rents,  some  due  before,  and 
others  after  the  notices  given  by  the  mortgagees ;  the  de- 
fendant either  having  received  from  others,  or  being  person- 
ally liable  to  pay  such  rents  to  some  person.  His  defence, 
it  is  said,  amounts  to  a  plea  of  nil  habuit  in  tenementis, 
which  is  no  answer  to  the  action,  either  as  regards  the 
house  of  which  he  himself  is  tenant  or  those  held  by  the 
other  tenants.  Now  it  is  quite  true  that  a  plea  of  nil  habuit 
in  tenementis  is  no  answer  to  an  action  by  a  landlord  against 
his  tenant ;  but  an  eviction  by  title  paramount  is  a  good 
plea  to  such  an  action  in  respect  of  rent  accruing  due  since 
the  eviction ;  and  1  think  the^notice  of  the  mortgage  given, 
and  the  demand  of  rent  made,  by  the  mortgagees  in  this 
case,  is  equivalent  to  an  eviction  by  title  paramount.  There 
are  two  reported  cases  very  similar  to  the  present ;  Sapsford 
V.  Fletcher  (a),  and  Taylor  v.  Zamira  {b).  In  the  first  of 
those  cases  it  was  held,  that  it  was  a  good  plea  to  an  avowry 

(a)  4  T.  R.  511.  (6)  6  Taunt.  524 ;  2  Mar&h.  220. 
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for  rent ;  that  before  the  rent  was  due  the  original  landlord 
threatened  to  distrain  for  ground  rent  due  from  the  lessor^ 
and  that  the  sub-tenant  paid  it  to  save  his  own  goods,  the 
payment  under  threat  being  considered  a  payment  by  coop- 
pulsion^  though  no  distress  was  in  fact  made.     In  the 
second   case  I  have  referred  to,  it  was  held,  that  to  an 
avowry  for  rent,  the  plaintiff  in  replevm  might  plead  pay- 
ment of  an  annuity  secured  out  of  the  lands  demised  pre- 
viously to  the  demise  to  him,  for  the  arrears  of  which  the 
grantee  bad  threatened  to  distrain.    In  that  case,  GtftAc, 
C.  J.  seems  to  have  considered  what  took  place  as  equiva- 
lent to  an  eviction.     He  said,  '*  In  every  plea  of  eviction 
there  is  an  averment  that  the  lessor  had  not  a  perfect  title 
when  he  demised ;  but  that  fact  alone  will  not  suffice ;  t6 
constitute  a  plea,  to  it  roust  be  added  the  fact,  that  the 
lessee  was  in  consequence  evicted;  the  whole  is  a  defence. 
The  plaintiff's  counsel  argues  that,  because  nil  habuit  in 
tenementis  alone  is  not  a  defence,  therefore  it  cannot  be 
part  of  any  other  defence.     The  question  is,  whether  the 
fact  that  the  tenant  was  called  on  by  the  annuitant,  under 
a  threat  of  distress  to  pay  off  the  arreara  of  the  annuity, 
and  did  pay  them  off  accordingly,  being  added  to  the  other 
fact  of  the  lessor's  defect  of  title,  be  not  a  good  plea ;''  and 
the  Court  decided  that  it  was  a  good  plea.    So  here,  the 
fact  that  the  tenants  were  called  on  by  the  mortgagees  to 
pay  their  rents  to  them  in  liquidation  of  the  interest  of  the 
mortgage,  under  a  threat  that  legal   proceedings   would 
otherwise  he  adopted,  and  that  they  did  pay  accordingly, 
coupled  with  the  other  fact  of  the  mortgagor's  defect  of 
title,  would  be  in  my  opinion  a  good  plea  to  an  action  by 
the  mor^agor  for  such  rents  as  tenants  were  bound  so  to 
apply;  though  the  mere  fact  of  the  mortgagees' being  en<* 
titled  to  the  possession    clearly  would    not.     Now   the 
tenants  were  bound  so  to  apply  all  the  rents  in  arrear  at  the 
time  of  the  notices,  as  well  as  those  due  afterwards,  as 
long  as  there  was  interest  due  upon  the  mortgages ;  for  if 
the  mortgagees  had  brought  first  ejectments  against  them. 
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ijttd  afterwards  actions  for  mesne  profits,  they  must  un- 
]|Ke8tioDably  have  recovered  those  rents ;  and  it  is  not  ne- 
tessary  in  point  of  law,  and  would  indeed  be  contrary  to 
"Ale  policy  of  the  law,  as  injurious  to  the  interests  both  of 
iKDT^gagee  and  tenant,  that  the  one  should  be  compelled  to 
^jfnrsue  such  dilatory  and  expensive  measures,  where  the 
^Miier  is  willing  to  pay  without  any  delay  or  expense.  But 
4te#e  is  another  complete  answer  to  this  action  arising  out 
"itf  the.  peculiar  relative  situation  of  mortgagor  and  mort- 
Lord  Mansfield  pointed  this  out  in  Moss  v.  Gallic 
(a),  when  he  said,  '*  A  mortgagor  is  not,  strictly  speak- 
iil^'  a  tenant. at  will  to  the  mortgagee,  for  he  is  not  to  pay 
kim  rent.  He  is  so  only  quodammodo.  Nothing  is  more 
apt  to  confound  than  a  simile.  He  is  like  a  tenant  at 
wiD.  The  mortgagor  receives  the  rent  by  a  tacit  agree- 
ment with  the  mortgagee ;  but  the  mortgagee  may  put  an 
end  to  this  agreement  when  he  pleases."  A  mortgagor 
nay  be  considered  as  filling  the  character  of  agent  to  his 
mortgagee.  He  is  entitled  to  receive  the  rent  so  long  as 
die  mortgagee  does  not  interfere  to  prevent  him ;  and  so 
long  be  may  recover  upon  a  contract  entered  into  by  himself 
and  in  his  own  name  with  a  tenant.  But  as  soon  as  the 
mor^agee  interferes,  and,  by  giving  notice  to  the  tenant  to 
pay  the  rent  to  himself,  determines  the  agency  of  the  mort- 
gagor, the  latter  loses  his  right  to  receive  and  recover  any 
tent  not  actually  paid,  whether  previously  due  or  not. 
Here  the  agency  of  the  mortgagor  has  been  determined  by 
the  notice,  and  on  that  ground  I  am  of  opinion  that  this 
action^,  which  must  be  considered  in  effect  as  brought  by 
idle  mortgagor,  cannot  be  sustained.  The  case  of  Alchome 
▼•  Gomme  (6),  which  has  been  cited,  is  certainly  an  authority 
die  other  way.  But  the  question  there  was  not  between 
mortgagor  and  mortgagee.  Nor  did  the  pleadings  there 
properly  raise  the  question  under  consideration  here ;  and 
the  form  of  them  seems  to  have  drawn  the  attention  of  the 

(«)  Dougl.  279.  (6)  2  Bingh.  54;  2  J. B.Moore,  130. 
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Court  chiefly  to  the  consideration  of  the  effect  of  the  alleged 
attornment  of  the  tenant  to  the  mortgagee,  which  is  in  mj 
view  of  it  wholly  immaterial  in  the  present  case,  because  the 
notice  given  by  the  mortgagees  here  was  sufiicient  to  deter- 
mine the  authority  of  the  mortgagor,  and  to  entitle  the  mortga- 
gees to  receive  the  rents,  whether  there  was  any  attornment 
by  the  tenants  or  not.  I  am,  therefore,  of  opinion,  that  the 
mortgagor  had  not,  and  that  the  plaintiffs,  his  assignees, 
have  not  any  right  to  the  unpaid  rents,  at  least  till  the  in- 
terest of  the  mortgage  is  paid  oS(a),  and  that  the  defendant, 
the  tenant,  has  a  right  to  retain  the  rent  accruing  due  to 
meet  the  interest  accruing  due  ;  and,  consequently,  that  the 
plaintiffs  cannot  maintain  this  action. 

Rule  discharged. 

(a)  Tlie  mortgagees  would  con-  interest  due  on  the  morrgnge  had 

tinue  to  be  the  legal  owners  until  been  satisfied,  the  tenants  would 

reconveyance,  which  reconveyance  however,  no  doubt,  he  protected  in 

would  have  no  retrospective  ope-  equity  in  paying  the  rents  to  the 

ration.     After  the   principal  and  mortgagor. 


Si»ARRow,  Peckover,  and  others,  v.  Chisman. 

Where  a  party  ASSUMPSIT  by  plaintiffs,  as  indorsees,  against  defend- 
drawn  by  one  ^°^»  *^  acceptor  of  two  bills  of  exchange  for  1 500/.  each, 
partner  ma      drawn  by  plaintiff  Peckover,  with  the  usual  money  counts. 

firm,  for  his  .  *      i         .  •  ■     i. 

private accom-  Plea,  non  assumpsit,  and  issue  thereon.     At  the  trial  before 

modation,         Garrow,  B.,  at  the  Essex  Summer  Assizes,  1828,  the  case 

upon  the  un-  ... 

derstanding       was  this.     The  plaintiffs  were  bankers  at  Chelmsford,  and 

drawer  will  brought  this  action  against  the  defendant  to  recover  the 
provide  for  the  sum  of  3000/.,  the  amount  of  two  bills  of  exchange  drawn 
no  action  on  *  by   the  plaintiff  Peckover,  upon  and  accepted  by  the  de- 

the  bills  lies  fendant.  After  a  prim&  facie  case  proved  on  the  part  of 
against  the  ,     .  *^  *^  * 

acceptor,  ei-  the  plaintiffs^  the  answer  set  up  was,  that  the  defendant 
drawera^lone  ^^^^  "^^  received  from  the  plaintiff  Peckover  any  valuable 
or  by  his  firm    consideration  for  the  bills.     In  support  of  this  case  the 

following  facts  were  proved.     Peckover  and  the  defendant 


Sparrow 

V. 
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had  for  some  years  had  private  transactions  together,  and  1889. 
Peckover  had  advanced  a  sum  of  4000/.  to  the  defendant, 
as  the  share  of  capital  of  Peckover  s  son,  who  was  about 
to  enter  into  partnership  with  the  defendant.  Some  time  Chisman. 
after  this  advance,  Peckover  applied  to  the  defendant,  re-, 
questing  him  to  accept  the  bills  in  question,  which  the 
defendant,  after  some  hesitation,  consented  to  do.  Peckover 
then  gave  the  defendant  the  following  memorandum  in 
writing,  signed  by  himself: — "  I  hereby  hold  myself  respon- 
sible to  you  for  the  due  payment  of  your  acceptances  for 
3000/.,  and  I  also  engage  to  leave  in  your  hands  4000/., 
which  is  placed  with  you  as  my  son's  share  of  capital  in 
your  house,  in  the  event  of  his  becoming  a  partner."  It 
was  upon  this  evidence  contended,  on  the  part  of  the  de- 
fendant, that  the  defendant  having  received  no  valuable 
consideration  for  the  bills,  Peckover  could  not  sue  him 
upon  them  alone,  and  consequently  could  not  sue  him 
upon  them  jointly  with  his  partners,  the  other  plaintiffs ; 
and  therefore  that  the  plaintiffs  must  be  nonsuited.  The 
learned  Judge  declined  to  nonsuit,  and  left  it  to  the  jury 
to  say  whether,  under  alt  the  circumstances,  they  thought 
that  Peckover  had  given  a  valuable  consideration  for  the 
bills ;  directing  them,  if  they  were  of  that  opinion,  to  find 
a  verdict  for  the  plaintiffs.  The  jury  found  a  verdict  for 
the  plaintiffs. 

Spankiey  Serjt.,  in  Michaelmas  term  last,  moved  for  a 
new  trial.  He  contended  that  Peckover,  not  having  given 
any  valuable  consideration  for  the  bills,  as  it  was  clear 
upon  the  evidence  he  had  not,  and  being  therefore  incom- 
petent to  maintain  an  action  upon  them,  in  his  own  name 
alone,  against  the  defendant,  was  equally  incompetent  to 
maintain  such  an  action  jointly  with  others  his  partners; 
and  he  cited  Jacaud  v.  Frettch{a),  and  Richmond  v.  Heapy  (6), 
as  authorities  in  point. 

(fl)  XT,  East,  817.  (Ji)  1  Stark.  N.  P. C.  204. 
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Gumey  and  Brodrick  now  shewed  cause.  The  case  was 
properly  left  to  the  jury,  and  there  is  no  ground  for  dis- 
turbing the  verdict,  for  the  jury  were  perfectly  warranted 
in  finding  upon  the  evidence  before  them,  that  the  defend- 
ant accepted  the  bills  for  a  valuable  consideration,  namely, 
Peckover  leaving  in  his  hands  the  4O00L  which  he  had  pre- 
viously advanced  him. 


SpankU,  Serjt.,  and  Chitty,  contrd,  were  stopped  by  the 
Court. 

Batley,  J. — Peckover  undertook  to  provide  for  the  bills 
when  they  became  due.  That  was  the  arrangement  made 
between  him  and  the  defendant.  By  that  arrangement  he 
preciluded  himself  from  suing  the  defendant  upon  the  bills; 
and  if  he  could  not  have  sued  alone,  how  can  he  sue 
jointly  with  other  persons  ?  The  other  plaintiffs  are  his 
partners,  and  are  bound  by  his  acts,  therefore  they  cannot 
recover  through  him.  The  rule  for  a  new  trial  must  be 
made  absolute. 

LiTTLEDALE,  J.,  and  Parke,  J.,  concurred. 

Rule  absolute. 


POULTON  V,  LaTTIMOEE. 

A,  sold  to  B.    Assumpsit  for  goods  soW  aud  delivered.     Plea,  non 

saintfom  seed,  .  , 

warranted  to     assumpsit,  and  issue  thereon.  At  the  trial  before  Garrow,  B. 

be  "good  new  ^^  ^y^^  Herts  Summer  Assizes,  1828,  (a)  the  case  was  this: 

growing  seed/'  ^  »  » \  / 

Soon  after  de-  The  action  was  brought  to  recover  the  value  of  a  quantity 

told^that  the*    ^^  saintfoin  seed  sold  by  the  plaintiff  to  the  defendant,  at 

seed  was  not  _, 

good  new  W   Counsel  for  the    plaintiff,      defendant,  Andrews,  Seijt,  and 

growing  seed,     Brodrick  and  Ryland;    for   the      Price, 
but  he  never- 
theless sowed  part,  and  sold  the  rest,  without  giving  any  notice  of  the  defect  to  A, ; 
A.  cannot  recover  the  price  if  the  seed  did  not  correspond  with  the  warranty. 
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the  price  of  6O9.  per  quarter^  and  warranted  to  be  ''  good 
new  ffrowing  seed."    The  defence  was,  that  the  seed  was 

II  ^  i.     1  •  4.  •  PoULTON 

not  equal  to  the  warranty.     One  of  the  witnesses  for  the  9. 

defendant  stated,  that  soon  after  the  purchase  of  the  seed  Lattimobe. 
from  the  plaintiff  he  had  examined  and  tasted  it,  and  that 
the  taste  proved  that  it  was  not  good  new  growing  seed/ 
The  taste  was,  in  that  witness's  opinion,  the  best  criterion 
of  the  quality.  The  defendant  did  not  complain  of  the 
seed  to  the  plaintiff,  nor  offer  to  return  it;  but  he  sowed 
part,  which  was  proved  to  produce  a  very  inferior  crop, 
and  he  sold  the  rest,  without  any  warranty,  to  different 
persons,  some  of  whom  had  paid,  and  others  of  whom  had 
refused  to  pay  for  what  they  bought,  and  all  of  whom 
stated  that  the  seed  was  a  total  failure,  and  worth  nothing. 
It  was  contended  on  the  part  of  the  plaintiff,  that  as  the 
defendant  had  not  complained  of  the  seed,  nor  offered  to 
return  it,  but  on  the  contrary  had  sown  part  himself,  and 
sold  the  remainder  to  persons  by  whom  that  also  was  sown, 
be  had  adopted  the  contract,  and  made  the  seed  his  own ; 
that  be  could  not  be  allowed  to  adopt  the  contract  on  the 
one  hand  by  keeping  the  seed,  and  to  repudiate  it  on  the 
other  by  refusing  to  pay  the  price;  but  that  having  adopted 
the  contract  in  part  by  keeping  and  using  the  seed,  he  was 
bound  to  adopt  it  in  to  to  by  paying  the  price ;  and  conse- 
quently that  he  could  not  set  up  the  breach  of  the  warranty 
as  a  defence  to  this  action,  though  that  breach  might  form 
the  foundation  of  a  cross  action  against  the  plaintiff.  The 
learned  Judge  received  the  defendant's  evidence,  but  gave 
the  plaintiff  permission,  in  case  the  jury  should  find  a 
verdict  against  him,  to  move  to  enter  a  verdict  in  his  favour, 
if  the  Court  should  be  of  opinion  that  the  breach  of  war- 
ranty was  no  defence  to  the  action;  and  his  lordship 
directed  the  jury  to  find  a  verdict  for  the  defendant,  if  they 
were  of  opinion,  upon  the  evidence,  that  the  seed  was 
inferior  to  the  warranty.  The  jury  found  a  verdict  for  the 
defendant. 

VOL.  IV.  p 
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1899.  Brodrick,  in  Michaelinas  term  last,  moved  accordingly. 

^■^""^^^^^       He  contended  that  if  the  seed  was  of  any  value  at  all,  the 
9^  fact  of  its  not  being  equal  to  the  MFarranty  constituted  no 

Lattimore.  defence  to  an  action  for  the  stipulated  price,  because  the 
remedy  of  the  defendant,  if  that  fact  was  true,  was  by  an 
action  against  the  plaintiff  for  a  breach  of  the  warranty; 
and  if  he  intended  to  rely  on  the  inferiority  of  the  seed  as 
relieving  him  from  the  contract,  he  was  bound  to  have 
returned  it,  and  thus  rescinded  the  contract.  Upon  this 
point  he  claimed  a  right  to  enter  a  verdict  for  the  plaintiff 
for  the  full  price  of  the  seed.  He  further  contended,  that 
the  case  should  not  have  been  left  to  the  jury  in  the  terms 
used  by  the  learned  Judge,  which  were,  to  find  for  the 
defendant  if  they  thought  the  seed  inferior  to  the  warranty; 
for  if  the  quality  of  the  seed  was  matter  of  defence  at  all  in 
an  action  for  the  price,  it  could  only  be  so  proportionably, 
viz.  it  might  go  to  reduce  the  damages  in  the  same  propor- 
tion as  the  quality  was  below  the  warranty;  but  that  it 
could  not  entitle  the  defendant  to  a  verdict,  unless  it  was 
proved  that  the  seed  was  worth  nothing,  which  could  not 
be  the  case,  as  the  defendant  had  sold  some  of  it,  and 
received  the  money  for  it.  Upon  this  point  he  claimed,  at 
all  events,  the  benefit  of  a  new  trial. 

The  Court  granted  a  rule  nisi  in  the  alternative,  either 
to  enter  a  verdict  for  the  plaintiff,  or  for  a  new  trial;  against 
which, 

Andrews,  Serjt., (Price  was  with  him,)  now  shewed  cause. 
There  was  an  express  warranty  of  the  seed  by  the  seller 
as  "  good  new  growing  seed,''  therefore  the  buyer  was 
entitled  to  prove  the  inferiority  of  the  seed  to  the  warranty 
in  mitigation  of  damages,  although  he  did  not  rescind  the 
contract  by  returning  the  seed.  Where  goods  are  sold  by 
sample,  at  a  specific  price,  but  without  any  warranty,  and 
the  goods  delivered  do  not  correspond  with  the  sample, 
the  buyer  may  return  the  goods  or  give  notice  to  the  seller 
to  fetch  them  back,  and  may  thus  rescind  the  contract  in 


Lattimoke. 
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tola.  In  9uch  a  case  if  the  buyer  keeps  the  goods  he  must 
pay  for  them;  he  cannot  adopt  the  contract  in  part  by  pT*^'^^^ 
keeping  the  goods^  and  repudiate  it  in  part  by  refusing  to  ^  9. 
pay  for  them ;  he  roust  either  adopt  the  contract  at  once 
and  in  toto^  or  at  once  and  in  toto  rescind  it.  Where 
goods  are  soM  with  a  warranty  the  case  is  different.  If 
the  seller  expressly  warrants  the  goods  to  be  of  a  specific 
quality,  and  brings  an  action  for  the  value  of  them,  the 
buyer,  in  answer  to  that  action,  may  prove  the  breach  of 
die  wananty  in  reduction  of  the  damages,  although  he 
agreed  to  pm-chase  them  at  a  specific  price,  and  although 
he  has  not  rescinded  the  contract  in  toto  by  returning  the 
goods.  The  very  nature  of  the  contract  of  warranty  renders 
it  necessary  that  the  buyer  should  be  entitled  to  keep  the 
goods,  for  the  purpose  of  ascertaining  their  quality  and 
value;  especially  hi  a  case  like  the  present,  where,  from 
the  very  nature  of  the  goods,  their  real  quality  and  value 
could  not  be  ascertained  for  a  considerable  time,  namely,- 
until  the  seed  had  been  sown  and  the  crop  gathered.  In 
such  a  case,  therefore,  the  buyer  may  either  rescind  the 
contract  altogether,  by  returning  the  good«  promptly  and 
in  an  unaltered  state,  and  refusing  to  pay  for  them,  or  he 
may  recover  the  price  if  it  has  been  paid,  or  he  may  keep 
the  goods,  and  recover  the  difference  between  their  real 
▼due  and  their  value  as  warranted.  Then  if  that  be  so,  it 
is  by  analogy  no  more  than  reasonable,  that  when  the  seller 
of  the  goods  brings  an  action  for  the  price,  the  buyer 
should  be  at  liberty  to  prove  that  they  are  inferior  to  the 
warranty.  The  evidence  tendered  by  the  defendant  was, 
therefore,  properly  received  in  the  present  cade.  Secondly, 
the  case  was  properly  left  to  the  jury,  for  the  terms  in 
which  it  was  left  to  them  included  the  question,  whether 
the  seed  was  of  any  value  or  not.  It  was  warranted  to  be 
"  good  new  growing  seed ;"  the  jury  found  that  it  was  not 
what  it  was  warranted  to  be,  therefore  they  found  that  it 
was  of  no  value,  for  grass  seed  which  will  not  grow  is  of 
no  value.     The  using  such  seed,  for  the  purpose  of  ascer- 
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1829.        taioing  wh.etber  it  will  grow  or  not,  is  not  only  no  benefit, 
but  a  positive  injury  to  the  person  using  it,  because  he  loses 
V.  the  beneficial  occupation  of  the  land  during  the  growing 

Lattimore.    g^ason^  auj  the  j^nd  itself  is  injured  by  the  use  of  bad 

seed.  Besides,  this  point  was  not  made  at  the  trial;  the 
plaintiff  did  not  put  his  case  upon  the  quantum  valebatj 
but  claimed  the  full  stipulated  price  of  the  seed ;  and  if  he 
had  gone  upon  the  quantum  valebat,  the  answer  would 
have  been  then  what  it  is  now,  that  the  defendant  gave 
some  evidence  that  the  seed  was  worth  nothing,  and  that 
it  was  for  the  plaintiff  to  shew  clearly  that  it  was  worth 
something,  and  how  much  it  was  worth.  In  either  view 
of  the  case,  therefore,  there  is  no  ground  for  disturbing  this 
verdict. 

Brodrkk  and  Ryland^  contra.  According  to  the  de- 
fendant's own  evidence  he  knew  that  the  seed  was  bad 
before  he  had  sown  it,  or  in  any  way  disposed  of  it ;  there- 
fore the  argument  that  he  was  entitled  to  keep  it  and  use  it 
for  the  purpose  of  ascertaining  its  quality,  falls  entirely  to 
the  ground.  As  soon  as  he  had  discovered  a  breach  of  the 
warranty,  he  was  bound  either  to  return  the  seed  or  to 
call  upon  the  plaintiff  to  take  it  back,  and  that  while  it  was 
in  an  unaltered  state,  and  while  its  value  could  be  ascer- 
tained by  the  plaintiff.  The  buyer,  in  such  a  case,  is  not 
allowed  to  lie  by,  taking  his  chance  of  the  bargain  proving 
advantageous  to  himself,  and  yet  reserving  the  right  to 
avoid  the  contract  if  he  afterwards  finds  it  his  interest  to 
do  so.  Grimaldi  v.  White  (a)  is  in  point.  It  was  there 
held,  that  if  a  party  purchase  an  article  at  a  certain  price, 
pursuant  to  a  specimen  exhibited,  and  on  delivery  it  is 
found  to  be  of  inferior  performance,  the  buyer  cannot,  in 
an  action  for  goods  sold,  set  up  the  inferiority  to  the  spe- 
cimen; he  should  have  returned  it,  and  so  have  rescinded 
the  contract.  Lawrence,  J.,  there  said,  **  If  the  defendant 
meant  to  have  availed  himself  of  this  objection,  he  should 

(a)  4  Esp.  N.P.C.  95. 
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have  returaed  the  article.  He  must  rescind  the  contract 
totally.  Having  received  it  under  a  specific  contract,  he 
must  either  abide  by  it  or  rescind  it  in  toto,  by  returning 
the  thing  sold;  but  he  cannot  keep  the  article  received 
under  such  a  specific  contract,  and  for  a  certain  price,  and 
pay  for  it  at  a  less  price  than  that  charged  by  the  contract." 
In  that  case,  therefore,  the  defence  was  held  inadmissible, 
even  for  the  purpose  of  reducing  the  damages.  In  Fisher 
V.  Samuda  {a)  it  was  held,  that  as  soon  as  goods  are  disco- 
vered not  to  answer  the  order  given,  they  should  be  sent 
back,  or  notice  given  to  the  vendor  to  take  them  back,  or 
an  action  cannot  be  maintained  on  the  ground  of  the  unfitness 
of  the  article.  It  is  not  necessary  in  the  present  case  to 
contend  for  that  decision  in  its  full  extent;  the  argument 
here  is  only  that  the  defendant  ought  to  be  left  to  his 
remedy  by  a  cross  action.  In  Groning  v.  Mendham{b)  the 
action  was  brought  for  the  price  of  clover  seed  sold  by 
sample,  and  the  defence  was  that  the  seed  did  not  agree  with 
the  sample.  Lord  EUenborough  held,  that  before  the  de- 
fendant could  be  allowed  to  enter  upon  such  a  defence,  he 
must  prove  that  he  had  given  the  seller  notice  of  his  objec- 
tion, and  had  offered  to  return  the  seed.  The  same  rule 
has  been  laid  down  in  a  case  where  there  was  an  express 
warranty;  Hopkins  v,  Appleby  {c).  There  the  action  was 
for  goods  sold  and  delivered.  The  defendants,  who  were 
soap  makers,  had  purchased  of  the  plaintiff  eight  sarrands 
of  Spanish  barilla,  warranted  to  be  of  the  best  quality. 
Immediately  upon  the  delivery  of  the  barilla,  the  defend- 
ants mixed  the  contents  of  the  sarrands  together,  and  pro- 
ceeded to  use  the  barilla  in  the  manufacture  of  soap.  It 
was  found  upon  trial  that  the  barilla  was  of  so  inferior  a 
quality,  that  nearly  double  the  usual  quantity  was  required 
in  order  to  complete  the  process  of  soap  making.  The 
defendants,  however,  continued  to  use  it  without  making 
any  complaint,  until  the  whole  had  been  consumed  in  eight 
successive  boilings.     The  defence  was,  that  the  barilla  was 

(a)  1  Camp.  190.        (6)  1  Stark.  N.  P.C.  257.        (c)  Ibid,  477. 
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not  of  the  quality  stipulated  for,  and  the  defendants  paid 
into  Court  as  much  as  they  contended  it  was  really  worth; 
and  it  was  insisted  that>  as  the  article  was  warranted^  the 
defendants  were  not  bound  to  return  it  upon  discovering 
the  breach  of  the  warranty,  or  even  to  give  the  seller  notice 
of  the  defect.  Lord  Ellenborough  ruled,  that  as  the  buyers 
had  not  given  the  seller  notice  of  any  defect  in  the  article, 
and  had  deprived  biva  of  the  means  of  proving  the  value  of 
the  article  by  proper  testimony,  the  buyers  could  not  set 
up  the  alleged  defect  in  the  article  as  a  defence  to  the 
action  for  the  price.  That  case  is  directly  in  point  with 
the  present.  So,  in  a  very  recent  case,  upon  a  contract  to 
supply  a  chandelier  sufficient  to  light  a  room  of  given 
dimensions,  which  the  buyer  kept  and  used  for  six  months 
and  then  returned,  it  was  held  that  he  was  bound  to  pay 
for  it,  though  not  according  to  the  contract;  Milner  v. 
Tucker  (a).  All  these  are  authorities  to  shew  that  the 
plaintiff  in  this  case  is  entitled  to  a  verdict  for  the  full 
amount  of  the  price  of  the  seed.  But,  secondly,  at  all  events 
he  is  entitled  to  a  new  trial,  because,  if  the  seed  was  of  any 
value  at  all,  the  defendant  was  bound  to  pay  so  much  as  it 
was  worth.  Part  of  it  was  sown  and  grew,  and  part  of  it 
was  sold  by  the  defendant,  who  received  the  money  for  it. 
It  must,  therefore,  have  been  of  some  value,  and  at  least  it 
should  have  been  left  to  the  jury  to  say  whether  it  was  of 
any  value  or  not. 


Baylby,  J. — Upon  the  first  point  I  am  of  opinion  that 
it  was  competent  to  the  defendant,  in  answer  to  an  action 
for  the  price  of  the  seed,  to  shew  that  the  seed  did  not 
correspond  with  the  warranty.  The  seed  was  expressly 
warranted  to  be  ''  good  new  growing  seed."  There  was 
evidence  to  shew,  and  the  jury  acting  upon  that  evidence 
have  found,  that  it  was  not  "  good  new  growing  seed/'  It 
appeared,  however,  that,  shortly  after  the  s»le>  the  seed 
was  inspected  and  tasted  by  a  competent  judge,  who  told 

(a)  1  Car.  kP.  N.P.C,  15. 
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the  defendant  that  it  was  not ''  good  new  growing  seed.'- 
The  defendant  did  not  upon  that  give  notice  to  the  plaintiff     Poultov 
that  the  seed  did  not  answer  the  warranty,  or  offer  to  return  ^* 

It,  but  proceeded  to  sow  some  of  it,  and  to  sell  the  rest. 
It  has  been  insisted  that  he  was  bound,  upon  receiving 
such  information,  either  to  have  returned  the  seed  to  the 
plaintiff,  or  to  have  given  him  notice  of  its  inferiority  to 
the  warranty.  But  as  the  plaintiff  had  expressly  warranted 
the  seed,  it  seems  to  me  that  the  defendant  was  at  liberty, 
without  returning  it,  to  shew  that  it  did  not  correspond 
with  the  warranty.  He  was  not  bound  to  trust,  at  once 
and  implicitly,  to  the  judgment  of  the  person  who  tasted 
the  seed,  and  to  return  it  immediately  as  bad  seed;  he  had 
a  right  to  try  the  seed  by  sowing  it.  The  taste  of  the  seed 
could  scarcely  be  the  best  criterion  of  its  quality ;  and  pro- 
bably no  experiment  short  of  sowing  it  could  satisfactorily 
determine  whether  it  would  ultimately  produce  a  crop  or 
not.  Considering  the  nature  of  the  article  itself,  and  of 
the  contract  of  warranty,  I  think  the  defendant  was  not 
bound  to  return  the  seed  without  using  it;  and  that,  by 
keeping  and  using  it,  he  has  not  precluded  himself  either 
from  maintaining  an  action  for  the  breach  of  the  warranty, 
or  from  setting  up  that  breach  in  defence  of  this  action. 
Then  it  has  been  urged,  upon  the  second  point,  that 
although  the  warranty  may  not  have  been  complied  with, 
still  as  the  defendant  used  part,  and  disposed  of  the  residue 
of  the  seed,  it  must  have  been  of  some  value  to  him,  and 
therefore  that  the  plaintiff  was  entitled  to  recover  some 
damages.  But  I  cannot  see,  upon  the  learned  Judge's 
report,  any  evidence  that  could  have  been  left  to  the  jury, 
as  shewing  that  the  seed  was  of  any  value  to  any  of  the 
parties  who  sowed  it;  and  besides,  no  such  point  appears 
to  have  been  made  at  the  trial :  the  only  question  between 
the  parties  there  seems  to  have  been,  whether  or  not  the 
seed  corresponded  with  the  warranty.  The  learned  Judge 
was  not  desired  to  leave  the  other  question  to  the  jury; 
and  if  he  had  done  so,  I  cannot  help  thinking  it  most  pro- 
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bable  that  they  would  have  come  to  the  conclusion^  that 
PouLTON      ^^^  ^^^^  ^^^  worth  nothing.     I  am,  therefore,  of  opinion 

^'  that  this  rule  must  be  discharged. 

JL4TTIM0RE.  ° 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  I  think 
it  was  competent  to  the  defendant,  in  answer  to  this  action 
brought  to  recover  the  price  or  value  of  the  seed,  to  shew 
that  it  did  not  answer  the  warranty  which  the  plaintiff  had 
given  of  it.  It  is  said  that  a  buyer  cannot  set  up  such  an 
answer  to  an  action  for  goods  sold  and  delivered,  without 
previously  either  returning  the  goods  to  the  seller,  or  giving 
him  notice  that  they  are  defective  in  quality.  I  cannot 
subscribe  to  that  doctrine.  I  am  of  opinion  that  where 
goods  are  warranted,  the  buyer  is  entitled,  without  either 
returning  them  to  the  seller,  or  giving  him  notice  that  they 
are  defective  in  quality,  to  maintain  an  action  for  the  breach 
of  warranty ;  or,  if  an  action  is  brought  against  him  by  the 
seller  for  the  price,  to  prove  the  breach  of  warranty,  either 
in  reduction  of  damages,  or  in  answer  to  the  action,  if  the 
goods  are  of  no  value.  Fielder  v.  Starkie  (a)  is  a  direct 
authority  for  the  first  branch  of  this  proposition.  There  a 
horse  was  sold,  warranted  sound,  and  was  proved  to  have 
been  unsound  at  the  time  of  the  sale.  The  buyer  disco- 
vered the  unsoundness  soon  after  the  sale,  but  kept  the 
horse  three  months  after  the  discovery.  It  was  held  that 
the  seller  was  liable  to  an  action  on  the  warranty,  without 
either  the  horse  being  returned  or  notice  given  of  the  un- 
soundness, on  the  ground  that  there  had  been  a  breach  of 
the  contract  on  the  part  of  the  seller.  Lord  Loughborough 
said,  '*  Where  there  is  an  express  warranty,  the  warrantor 
undertakes  that  it  is  true  at  the  time  of  making  it.  If  a 
horse,  which  is  warranted  sound  at  the  time  of  the  sale,  be 
proved  to  have  been  at  that  time  unsound,  it  is  not  neces- 
sary that  he  should  be  returned  to  the  seller.  No  length 
of  time  elapsed  after  the  sale  will  alter  the  nature  of  a  con- 
tract originally  false.  -  Neither  is  notice  necessary  to  be 

(«)  1  n.  Bla.  17. 
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given,  though  the  not  giving  notice  will  be  a  strong  pre-         1839. 
sumption  against  the  buyer,  that  the  horse,  at  the  time  of 
the  sale,  had  not  the  defect  complained  of,  and  will  make  v. 

the  proof  on  his  part  much  more  difficult.  The  bargain  is  a-aitimore. 
complete,  and  if  it  be  fraudulent  on  the  part  of  the  seller, 
he  will  be  liable  to  the  buyer  in  damages,  without  either  a 
return  or  notice."  Now  that  being  so,  it  appears  to  me 
reasonable  and  just,  and  in  unison  with  every  principle  of 
law,  which  is  founded  on  reason  and  justice,  that  where 
the  seller  brings  an  action  for  the  price  or  value  of  the 
goods,  the  buyer  should  be  at  liberty  to  shew  the  breach  of 
the  warranty  in  answer  to  that  action.  Then  the  only 
question  in  this  case  is,  whether  the  seller  was  entitled  to 
recover  any  thing.  Cases  may  occur  where  the  buyer  may 
retain  goods,  which,,  though  not  corresponding  with  the 
warranty,  may  yet  be  of  some  value,  and  which  value, 
therefore,  the  seller  may  be  entitled  to  recover.  For 
instance,  if  one  hundred  bushels  of  seed  had  been  sold, 
warranted  good,  and  ten  had  turned  out  bad,  the  seller 
would  be  entitled  to  recover  the  value  of  the  ninety.  In 
this  case  the  question  is,  was  the  seed  worth  any  thing, 
and,  if  it  was,  should  the  question  of  its  value  have  been 
left  to  the  jury.  The  learned  Judge  was  not  requested  to 
leave  that  question  to  the  jury;  and  if  he  had  been,  and 
had  complied  with  the  request,  it  seems  to  me  the  jury 
could  only  have  found  that  the  seed  was  of  no  value  what- 
ever. 

Parke,  J. — I  agree  with  the  rest  of  the  Court  that 
there  ought  to  be  no  new  trial  in  this  case.  The  plaintiff 
might  have  shaped  his  case  in  either  of  two  ways.  He 
might  have  claimed  to  recover  the  price  stipulated  in  the 
contract  made  between  himself  and  the  defendant;  but 
then  he  could  not  have  recovered  that  price  without  shew- 
ing that  the  seed  corresponded  with  the  warranty:  and  if 
he  had  attempted  to  shew  that  the  seed  corresponded  with 
the  warranty,  the  defendant  would  clearly  have  been  entitled 
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to  adduce  evidence  to  negative  that  fact.  On  the  other 
hand,  instead  of  proceeding  upon  the  contract,  the  plaintiff 
might  have  claimed  to  recover  upon  the  quantum  valebat 
whatever  the  seed  was  really  worth,  and  might  have  proved 
by  parol  the  actual  value  of  the  seed ;  and  in  answer  to  that 
case,  the  defendant  would  have  been  at  liberty  to  prove,  by 
means  of  the  contract,  that  he  bought  the  seed  as  and  for 
good  growing  seed,  for  the  purpose  of  sowing,  and  that  it 
was  not  good  growing  seed,  and  therefore  was  of  little 
or  no  value  to  him.  But  it  is  said  there  was  evidence  to 
shew  that  the  seed  must  have  been  of  some  value,  and 
therefore,  that  the  plaintiff  was  entitled  to  a  verdict  for 
something,  or  at  least  that  the  question  of  value  or  no 
value  should  have  been  left  to  the  jury.  I  am  not  satisfied 
that  die  plaintiff's  case  was  presented  to  the  learned 
judge  in  such  a  shape  as  to  raise  that  question.  It  does 
not  appear  upon  the  learned  judge's  notes  that  any  such 
point  was  made  at  the  trial ;  and  if  the  jury  had  been 
directed  to  find  for  the  plaintiff  if  they  believed  the  seed  to 
be  of  any  value,  I  think  that,  upon  the  evidence  now  before 
us,  they  would  in  all  probability  have  found  for  the  de- 
fendant. 

Rule  discharged. 


Doe,  on  the  demise  of  Courtail,  v.  Thomas. 

Thecancella-   EjECTMENT.     At  the  trial  before  Gase/ee,  J.,  at  the 

bnot^surren-  Herefordshire  Summer  Assizes,  1828,  the  case  was  this: — 

der  by  operation  of  law. 

The  fact  of  a  lease  being  found  in  the  possession  of  the  lessor  in  a  cancelled  state,  is 
no  evidence  of  a  surrender  by  deed  or  note  in  writing. 

In  ejectment  by  the  lessee  a^inst  the  tenant  in  possession,  the  attorney  of  the  lessor 
is  bound  to  produce  the  lease,  it  having  been  deposited  with  him  by  order  of  a  court  of 
equity  for  the  inspection  of  the  lessee. 

An  estate  was  settled  on  A.  for  life,  with  power  to  chaise  it  with  an  annuity  for  her 
husband,  and  portions  for  their  younger  children,  and  to  grant  leases.  A.  granted  the 
estate  to  trustees  for  500  years,  on  trust,  if  she  should  so  direct,  to  raise  portions  by 
mortgage  or  sale.  Held,  that  the  term,  till  called  into  operation,  was  subsernent  to  the 
leasing  power,  and  was  no  answer  to  an  ejectment  by  a  lessee  holding  under  a  lease 
granted  subsequently  to  the  settlement. 
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The  lessor  of  the  plaintiff  claimed  under  a  lease  alleged  to  1829. 
luive  been  granted  to  him  on  the  18th  of  February,  IS25, 
by  the  honourable  William  Booth  Grey  and  Frances  Ann, 
bis  wife.  Mr.  Grey^s  attorney,  who  had  possession  of  the 
lease,  being  called  on  the  part  of  the  plaintiff  to  produce  it, 
stated  on  the  voir  dire  that  he  had  received  the  lease  from 
Mr.  Gr^p  and  still  held  it,  in  the  character  of  his  attorney. 
Upon  that  ground  he  objected  to  produce  the  lease,  and 
the  learned  judge  was  of  opinion  that  he  was  not  bound  to 
produce  it.  The  plaintiff's  counsel  then  put  in  the  pro- 
ceedings in  a  chancery  suit  between  Courtail  and  the  de- 
firadant  and  Mr.  Grey,  from  which  it  appeared  that  the 
defendant  held  under  a  demise  from  Mr.  Grey  made  sub- 
sequently to  the  lease ;  and  also  an  order  made  in  that  suit 
by  the  Vice  Chancellor  on  the  £4th  of  April,  18128,  by  which 
the  defendant  and  Mr.  Grey  were  ordered  to  produce  the 
lease  and  counterpart  for  the  inspection  of  Courtail.  Upon 
tins  evidence  the  learned  judge  ordered  the  lease  to  be  pro- 
duced, when  it  appeared  that  the  names  of  the  parties  had 
been  torn  off,  though  the  lease  was  proved  to  have  been  at 
one  time  in  the  possession  of  Courtail  in  a  perfect  condition. 
It  was  thereupon  contended,  on  the  part  of  the  defendant, 
that  the  lease  being  produced  in  a  cancelled  state  must 
prim&  facie  be  presumed  to  have  been  surrendered,  and  that 
it  lay  upon  the  lessor  of  the  plaintiff  to  give  evidence  to 
rebut  that  presumption.  The  learned  judge  was  of  opinion 
that  the  lessor  of  the  plaintiff  having  proved  that  the  lease 
was  once  in  his  possession  in  a  perfect  state,  had  made  out 
a  sufficient  prim&  facie  case,  and  that  it  lay  upon  the  de- 
fendant to  shew  that  it  had  been  surrendered,  either  by  a 
note  in  writing,  or  by  operation  of  law.  The  defendant 
then  proved  the  following  case  in  answer.  Mr.  Pryce,  the 
father  of  Mrs.  Greyy  being  seised  in  fee  of  the  premises  in 
question,  by  will  dated  10th  July,  1788,  devised  all  his  free- 
hold and  copyhold  manors,  messuages,  8cc.,  to  trustees ;  in 
trust  when  Elizabeth  his  youngest  daughter  should  attain 
twenty-one,  to  convey  the  same  to  the  use  of  his  eldest 
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1829.  daughter  Frances  Ann  for  life,  with  power  to  her  to  charge 
the  estate  with  an  annuity  of  400/.  for  her  husband,  and 
5000/.  for  their  child  or  children ;  and  with  power  to  the 
trustees,  or  the  daughters  when  of  age,  to  grant  leases  for 
twenty-one  years.  Elizabeth  became  twenty-one  on  the 
17th  of  March,  1802;  and  by  lease  and  release  of  the 
I7th  and  18th  of  that  month  the  trustees  conveyed  the 
estate  to  Frances  4^nn  for  life.  On  the  19th  of  the  same 
month  by  marriage  settlement  made  between  Henry  earl  of 
Stamford  of  the  first  part,  W.  B.  Grey  his  second  son  of 
the  second  part,  Frances  Ann  Pryce,  afterwards  Gret/,  of 
the  third  part,  and  G.  H*  Grey,  eldest  son  of  the  said  earl 
and  W.  Digby  of  the  fourth  part,  Mrs.  Grey  charged  the 
estates  with  an  annuity  of  400/.  for  her  husband,  and  50001, 
for  younger  children.  The  indenture  then  witnessed, 
'^  that  in  further  pursuance  of  the  powers  aforesaid,  and  for 
the  consideration  thereinbefore  expressed,  she,  Frances  Ann 
Pryce,  did  grant,  bargain,  sell,  demise,  limit  and  appoint 
unto  the  said  G.  H.  Grey  and  W,  Digby,  their  executors 
8cc.,  all  and  singular  the  said  manors,  messuages  8cc.,  given 
and  devised  by  the  said  thereinbefore  recited  will,  and  by 
the  now  stating  deed  charged  and  made  liable  as  aforesaid, 
to  hold  the  same  with  their  appurtenances,  but  subject  and 
without  prejudice  to  the  said  rent  charge  of  400/.,  onto  the 
said  G.  H.  Grey  and  W.  Digby,  their  executors  8cc.,  for  the 
term  of  500  years  from  thenceforth  next  ensuing ;  upon 
trust,  that  if  there  should  be  one  or  more  child  or  children 
of  the  said  intended  marriage,  other  than  and  except  an 
eldest  or  only  son,  then  that  they  G.  H.  Grey  and  fV.  Digby, 
or  the  survivor  of  them,  his  executors  or  administrators, 
should,  immediately  after  the  decease  of  the  said  Frances 
Ann  Pryce,  or  in  her  lifetime  if  she  should  by  any  deed  so 
direct  or  appoint,  by  mortgage,  sale,  or  other  disposition  of 
all  or  any  part  of  the  said  manors,  hereditaments  and  pre- 
mises thereinbefore  granted  and  demised,  for  all  or  any  part 
of  the  said  term  of  500  years,  or  by  and  out  of  the  rents, 
issues  and'  profits  of  the  same  premises,  or  by  all  or  any  of 
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the  said  ways  or  meaos,  or  by  any  other  such  ways  or  means         1829. 
as  the  said  trustees  should  think  reasonable  and  proper, 
levy  and  raise  for  the  portion  or  portions  of  such  child  or 
children,  other  than  and  except  an  eldest  or  only  son,  the 
sum  of  5000/. ;  and  pay  or  divide  the  same  in  the  manner 
therein  particularly  mentioned."    Upon  this  case  it  was  con- 
tended that  the  term  of  500  years  being  created  out  of  the 
life  estate,  and  not  being  made  to  commence  after  the  death 
of  the  tenant  for  life,  vested  in  the  trustees  from  the  time 
when  the  marriage  settlement  was  executed ;  and  that  the 
power  to  grant  leases  for  21  years  was  subject  to  the  term 
of  500  years,  that  being  the  first  legal  estate.     It  was  urged 
contr4,  that  the  power  to  grant  leases  destroyed  the  out- 
standing term,  and  that  the  defendant  claiming  under  W.  B. 
Grey  was  estopped  from  setting  up  the  term.     The  learned 
judge  being  of  this  latter  opinion,  directed  the  jury  to  find 
a  verdict  for  the  lessor  of  the  plaintiff,  which  they  did 
accordingly. 

Campbell,  last  term,  moved  for  a  rule  nisi  for  a  new 
trial.  First,  the  learned  judge  ought  not,  under  the 
circumstances,  to  have  compelled  the  production  of  the 
lease.  There  was  no  proof  of  any  notice  having  been 
served^  on  the  defendant  to  produce  the  lease ;  and 
though  the  attorney  had  been  served  with  a  subpoena 
ducestecum,  still  his  own  declaration  that  he  had  received 
the  lease,  and  held  it  confidentially,  in  his  character  of 
attorney,  was  a  sufficient  answer  to  that :  especially  as  that 
declaration  was  corroborated  by  the  production  of  the  pro- 
ceedings in  chancery,  the  nature  of  which  made  it  evident 
that  the  attorney  did  hold  the  lease  in  a  professional  and 
confidential  capacity.  Secondly,  the  learned  judge  ought 
to  have  required  the  lessor  of  the  plaintiff  to  give  some 
evidence,  explaining  the  circumstance  of  the  lease  being  in 
the  possession  of  the  lessor  in  a  cancelled  state,  and  rebut- 
ting the  presumption  arising  from  thence  that  the  lease  had 
been  surrendered.  It  is  true,  that  since  the  passing  of  the 
Statute  of  Frauds,  the  mere  cancellation  of  a  lease  does 


CASES  IN  TH£  RING  S  BENCH, 

not  operate  as  a  surrender.  Roe  v.  The  Archbishop  of  York(a). 
Bot  here  the  lease  was  not  only  in  a  cancelled  state,  but 
had  reverted  to  the  possession  of  the  lessor ;  and  both  those 
circumstances  combined,  raised  the  presumption  that  tbere 
had  been  a  sttrretider  in  writing  or  by  operation  of  law,  and 
threw  upon  the  lessor  of  the  plaintiff  the  burthen  of  rebut- 
ting that  presumption,  by  producing  evidence  explanatory 
of  those  circumstances.  Thirdly,  the  defendant  waf  not 
estopped  from  setting  up  the  outstanding  term  in  answer 
to  the  lease.  Tbere  was  no  privity  between  the  defendant 
and  the  lessor  of  the  plaintiff;  the  defendant  was  in  the 
situation  of  a  purchaser,  whether  by  a  fine  or  a  rack-^rent 
was  immaterial,  or  of  a  mortgagee  after  a  prior  mortgage 
executed.  In  GoodHtle  v.  Morgan  {b),  there  weie  three 
mortgages,  and  it  was  held  that  the  third  mortgagee,  having 
obtained  the  legal  estate,  might  maintain  ejectment  against 
both  the  former  mortgagees.  [Lord  'Tenterden,  C.  f^  In 
that  case  the  third  mortgagee  had  got  in  an  outstanding 
term.]  Suppose  the  case,  that  the  first  mortgagee  brings 
ejectment  against  the  second:  mortgagee.  There  a  question 
very  similar  to  the  question  in  the  present  case  would  arise, 
namely,  whether  the  second  mortgagee  could  set  up  a  term 
existing  prior  to  the  first  mortgage ;  and  upon  the  authority 
of  Goodtitle  v.  Morgan  {b)  it  see^s  clear  that  he  coulft*  In 
this  case,  the  trustees  of  the  term  might  have  maintained 
ejectment,  to  recover  possession  of  the  premises,  for  the 
purpose  of  raising  the  50001.  for  portions. 

Lord  Tenterden,  C.  J. — Upon  the  first  and  third  ob^ 
jections  I  think  there  is  no  ground  for  granting  a  rate. 
With  respect  to  the  production  of  the  lease  ;  it  is  perfectly 
clear  that  Mr.  Grey  himself  might  have  been  subpcenased 
at  the  trial  and  compelled  to  produce  the  lease,  because  it 
formed  no  part  of  his  title  ;  and  if  he  might  have  been  com- 
pelled to  produce  it,  his  attorney,  who  was  his  representa- 
tive, and  stood  in  his  situation,  was  bound  to  produce  it  also. 

(a)  6  East,  80.  (6)  1 T.  R.  755. 
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With  respect  to  the  outstanding  term ;  with  a  view  to  ascer*  18^9. 
tain  the  real  effect  of  that  term,  it  is  necessary  to  consider  all 
the  contents  of  the  deed ;  for  it  is  a  well  established  rnle 
that  every  deed  is  to  be  construed  by  reference  to  all  that  it 
coDtakis.  Now  it  appears  from  this  deed,  that  an  estate 
for  life  was  given  to  Mrs.  Grey,  together  with  a  power  to 
grant  leases  for  twenty-one  years ;  that  the  term  of  500  years 
was^lli  computation  of  time,  to  commence  immediately, 
but,  ibr  some  purposes,  was  not  to  take  effect  immediately; 
that  Mr«.Gr«|f  was  to  haTe  an  annuity,  under  his  wife's 
power,  for  his  life;  and  that,  under  the  same  power,  a  sum 
of  money  wae  to  be  raised  as  a  portion  for  younger  children. 
Now  to  hold  (bat  the  term  thus  vested  in  the  trustees  was 
tfiefirsW  legal  estate  in  the  premises,  not  controllable  by 
any  other,  would  be  in  effect  to  render  the  power  of  graiit* 

ing  leaees  nuU  and  void,  because  in  that  c;^se  the  trustees 

•  

might  at  any  moment  turn  out  the  lessees.     To  avoid  that 

tnconvenience,  and  at  the  same  time  to  give  effect  to  all  the 
provbions  of  the  deed,  we  must  consider  the  power  to 
grant  leases  as  superseding  and  controlling  the  term,  and 
must  bold  that  the  term  ought  not  to  have  effect  until  the 
trustees  actually  call  it  into  operation.  When  they  shall 
have  called  the  term  into  operation,  the  power  to  grant 
leases  will  be  determined ;  but  until  they  do  so,  the  term 
must  be  considered  as  subservient  to  the  power.  Upon  the 
remaining  objection  I  think  there  seems  ground  for  granting 
a  rule  nisi.  When  the  lease  was  produced  at  the  trial,  it 
came  out  of  the  possession,  not  of  the  lessee,  but  of  the 
lessor;  and  it  was  produced  in  a  cancelled  state.  The 
qitettion  then  arose,  upon  whom  the  burthen  lay  of  adducing 
CTidence  to  shew  how,  and  under  what  circumstances,  it 
came  to  be  in  a  cancelled  state.  In  the  case  of  Roe  v.  The 
Arehbiskop  of  York  (a)  the  circumstances  under  which  the 
lease  had  been  cancelled  were  clearly  explained.  It  ap- 
peared beyond  a  doubt  there  that  the  first  lease  had  been 
cancelled  solely  for  the  purpose  of  granting  a  second  good 

(a)  GEast,  06, 
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1829.  And  valid  lease ;  the  presumption  of  a  good  apd  valid  sur- 
render, which  might  otherMOse.  have  arisen  horn  the  instru* 
ment.being  in  a  cancelled  state^  was  thereby  rebutted^  and 
it  was  held  that  the  cancellation,  under  such  circumstances, 
of  the  first  lease,  did  not  destroy  the  interest  of  the  leasee* 
Nothing  of  that  kind  appears  in  the  present  case.  The 
leiue  in  the  possession  of  Mr.  Grey,  if  valid  aad  subsisting, 
ought  not  to  be  in  the  state  in  which  it  is ;  and  it  seAis  to 
me  a  proper  questioji  for  consideratioi^  whether  the«£|ct  of 
its  being  in  a  cancelled  state  in  the  possession. of  the  lessor, 
unexplained,  was  not  prim&  facie  evidence  of  a  good  and 
valid  surrender;  and  whether,  under  such  cirQumstances,  it 
was  not  the  duty  of  the  party  claiming  undier  it  as  a  valid 
subsisting  lease  to  shew  how  it  came  to  be  in  a  Q^ncelled 
^^1^.  For  these  recisons,  and  upon  this  point  only,  t  am 
^jf^^pinion  that  a  rule  nisi  for  a  new  trial  ought  to.  be 
''  grinltiBd* 

The  other  judges  concurred,  atlB  a  rule  nisi  was  granted 
accordingly,  against  which  ^  ' 

Taunton  and  Maule,  now  shewed  cahse.  By  tfie  Statute 
'  6f  Frauds,  '^  no  lease  shall  be  surrendered,  unless^  it  be  b^ 
deed  or  note  in  writing,  or  by  act  and  operation  of  law." 
There  was'no  'evidence  of  a  surrender  by  either  of  (^ose 
means  in  this  case,  noc  any  guiundfor  presunring  it.  [B^ry- 
ley,  J.  Certainly  not  by  act  and  operation  of  law.]  Nor  by 
deed  or  note  in  writing.  ^  The  cancellation  of  the  leaae^  as 
it  has  been  termed,  that  is,  the  fact  of  the  names  of  Jthe 
palsies  having  been  torn  off,  was  not  even  {^rimsi  facie  evi- 
dence  of  a  surrender  by  deed  or^.  note  in  writing ;  and  the 
only  presiimptioiparising  from  that'i|ict  was^hat  the  lessee 
contemplated  surrendering,  not  that  he  had  actually  surren- 
dered. There  was  no  evidence  that  any  deec}  or  note  in 
writing  ever  existed,  consequently  there  could  be  no  ground 
for  presuming  that  it  did.  Roe  v.  The  Archbishop  of  York  (a) 
shews  that  shice  the  passing  of  the  Statute  of  Frauds,  the 

(a)  6  East,  86. 
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mere  cancelling  of  a  lease  is  not  a  suflicient  surrender  of 
tbe  term  thereby  created ;  Mageimis  v.  M'CuHoch  {a)  is  an 
express  authority  on  the  same  point :  and  in  the  latter  case, 
the  reason  for  the  rule  is  given,  namely,  that  "  the  object  of 
the  statute  was  to  take  away  the  manner  they  formerly  had 
of  transferring  interests  in  land  by  signs,  symbols,  and 
words  only." 

Campbell  and  Russell,  Serjt.^  contrA.  It  is  not  contended 
that  there  was  positive  and  conclusive  evidence  of  a  sur- 
render in  this  case,  but  only  that  there  was  such  prim^  facie 
evidence  as  warranted  the  presumption  of  a  surrender,  in 
the  absence  of  evidence  to  rebut  it  on  the  part  of  the  lessor 
of  the  plaintiff.  The  very  fact  of  the  lease  being  produced 
in  a  cancelled  state  was  sufficient,  unexplained,  to  raise  the 
presumption,  not  only  that  the  parties  contemplated  a 
surrender,  but  that  they  had  adopted  the  necessary  legal 
measures  for  completing  the  act  which  they  so  contem- 
plated :  and  it  was  incumbent  upon  the  lessor  of  the 
plaintiff,  therefore,  as  the  party  claiming  under  the  lease  as 
a  valid  subsisting  instrument,  to  rebut  that  presumption,  by 
explaining  the  circumstances  under  which  the  cancellation 
took  place.  In  Roe  v.  The  Archbishop  of  York  (A)  it  was 
stated  in  argument,  and  not  denied,  that  although  before 
the  Statute  of  Frauds  there  could  be  no  surrender  of  a 
thing  lying  in  grant,  except  by  deed,  yet  it  was  always  con- 
sidered that  the  cancelling  of  a  lease  of  a  thing  lying  in 
grant  was  evidence  of  a  surrender;  and  in  Bacon  s  Abridge- 
tnent  (c)  it  is  laid  down,  that  "  if  a  lessee  for  life  or  years 
take  a  new  lease  of  the  same  lands,  though  such  second 
lease  be  void  for  any  defect  in  the  making  or  execution  of 
it,  yet  it  is  a  surrender  of  the  first  lease :  and  such  contract 
for  a  new  lease  is  good  evidence  to  a  jury  of  such  surrender." 
Upon  the  same  principle  the  fact  of  the  lease  being  in  a 

(a)  Gilb.  Eq.  Rep.  235,  which  is  (6)  C  East,  86. 

cited  in  Thursbyy.  Plant,  1  Wms.  (r)  Bac.  Abr.  Lc</sf,(S.)  3;  and 

Snuiid.  936,  n.  see  Com.  Dit;.  Surrender,  {3 .)  1. 
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cancelled  state,  was  evidence  in  this  case  of  a  surrender,  and 
should  have  been  so  left  to  the  jury. 

Bayley,  J. — It  seems  to  me  that  this  b  a  perfectly  clear 
case.     Here  is  a  lease  that  was  duly  executed,  which  found 
its  way  into  the  possession  of  the  lessee,  and  which  then 
began  to  operate.     The  Statute  of  Frauds  (sect.  3,)  says  that 
no  lease  shall  be  surrendered,  unless  it  be  by  deed  or  note 
in  writing,  or  by  act  and  operation  of  law.     There  is  no 
pretence  for  saying  that  this  lease  has  been  surrendered  by 
act  and  operation  of  law,  so  that  the  only  question  is, 
whether  there  is  or  is  not  reasonable  ground  for  saying  that 
it  has  been  surrendered  by  deed  or  note  in  writing.     The 
lease  is  now  in  the  possession  of  the  lessor — how  it  came 
there  does  not  appear.     The  names  of  the  parties  are  cut 
off — how  they  came  to  be  cut  off  does  not  appear.     But, 
considering  the  period  of  time  which  has  elapsed  since  the 
lease  was  granted,  and  the  situation  in  which  these  parties 
have  been  during  part  of  that  time,  is  there  any  foundation 
for  saying  that  there  has  been  a  note  in  writing  by  which 
this  lease  has  been  surrendered?     The  period  of  time  at 
which  it  found  its  way  into  the  possession  of  the  lessor, 
Mr.  Grejf,  does  not  appear.     By  what  means  he  obtained 
it  does  not  appear.     Whether  he  obtained  it  immediately 
from  Mr.  Courtail,  or  from  any  person  io  whose  hands 
Mr.  Courtail  had  deposited  it,  or  in  what  state  it  was  when 
he  obtained  it,  does  not  in  any  respect  appear.     But  this 
does  appear — that  in  the  intermediate  space  of  time  there 
was  a  bill  in  Chancery,  and  an  answer  in  Chancery,  and 
that  an  order  was  made  in  that  suit  that  this  lease  should 
be  produced  for  the  inspection  of  Mr.  Courtail,  when  he 
should  reasonably  require  it.     Now  that  does   raise  the 
inference  that  there  has  been  some  dispute  between  these 
parties  upon  the  subject  of  this  lease,  and  upon  the  subject 
of  the  state  in  which  the  lease  was.     The  lease  is  now  in 
the  possession  of  Mr.  Grey ;  but  that  alone  is  no  evidence 
of  its  having  been   surrendered ;  because   it  is  properly 
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conceded  that  it  is  only  upon  the  ground  that  we  may  be 
warranted,  from  the  state  in  which  the  lease  is,  in  pre- 
suming that  there  had  been  a  note  in  writing,  that  we  can 
say  that  the  provision  of  the  Statute  of  Frauds  has  been 
complied  with.  Now  the  fact  of  the  lease  being  in  the 
possession  of  Mr.  Grey^  and  in  a  cancelled  state,  does  not 
seem  to  me  to  furnish  any  degree  of  presumption,  in  this 
case,  of  there  having  been  a  note  in  writing.  It  was  for 
Mr.  Grty  to  make  out  that  the  lease  had  been  duly  surren- 
dered :  the  burthen  of  proof  in  that  respect  lay  upon  him. 
It  is  true  the  lease  is  in  his  possession,  and  in  a  cancelled 
state;  but  that  merely  raises  the  inference  that  by  some 
means  or  other  it  got  into  his  possession  in  a  cancelled  state: 
and  that  alone  will  not  do.  That  does  not  make  out  his 
case.  He  must  rely  upon  a  surrender  by  deed  or  note  in 
writing,  and  there  is  really  no  evidence  at  all  of  there  ever 
having  been  any  such  surrender.  If  the  transaction  bad 
been  of  distant  date;  if  the  lease  had  been  in  the  possession 
of  Mr.  Greyy  without  any  dispute,  for  a  long  series  of  years; 
or  if  there  had  been  any  destruction  of  Mr.  Grey's  papers, 
or  any  change  of  residence,  or  any  foundation  for  supposing 
that  a  note  in  writing  had  once  existed  and  had  since  been 
destroyed  or  lost;  that  might  have  been  a  ground  for  rais- 
ing the  presumption  that  there  was  a  note  in  writing  which 
accompanied  the  lease  when  it  got  into  Mr.  Grey's  posses- 
sion. But  in  this  case  there  is  no  ground  for  presuming 
that  there  ever  was  any  note  in  writing  which  accompanied 
that  document,  when  it  found  its  way  into  Mr.  Grey's  pos- 
session ;  and  therefore  I  am  of  opinion  that  the  verdict  was 
right,  and  that  this  rule  ought  to  be  discharged. 

LiTTLEDALE,  J. — It  is  quite  clear  in  this  case  that  there 
was  no  surrender  by  act  and  operation  of  law.  If  a  l€;3sefe 
for  life  enfeoffs  the  reversioner  in  fee,  or  the  lessee  and  lessor 
join  in  a  feoffment,  or  a  lef^see  for  life  or  years  accepts  a 
new  lease  from  the  lessor;  in  either  of  those  cases  a  sur- 
render by  act  and  operation  of  law  takes  place      Then,  if 

Q2 
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there  was  not  a  surrender  by  act  and  operation  of  law,  the 
question  is,  whether  a  surrender  by  deed  or  note  in  writing 
can'be  presumed  in  this  case;  because  the  Statute  of  Frauds 
expressly  requires  that  there  shall  be  a  surrender,  either  by 
deed  or  note  in  writing  or  by  act  and  operation  of  law.     I 
will  put  the  case  in  the  strongest  possible  way  for  the  de- 
fendant.     I  will  suppose  that  Mr.  Cotir^atV and  Mr.  Grey 
fnet  together ;   that  they  agreed  that  Mr.  Courtail  should 
give  up  the  possession  of  the  property,  and  that  the  lease 
should  be  cancelled ;  and  that  in  execution  of  that  agree- 
ment they  cut  oflf  the  names,  with  the  express  intention  of 
icancelling  the  lease.     Even  upon  that  state  of  facts,  I  am 
clearly  of  opinion  that  there  would  not  have  been  a  valid 
surrender  of  the  lease  within  the  meaning  of  the  Statute  of 
Frauds.     Such  an  arrangement  would  involve  the  very  mis- 
chief intended  to  be  remedied  by  the  statute.     Before  the 
statute  passed,  parties  were  accustomed  to  put  an  end  to 
terms  by  parol,  and  the  object  of  the  statute  was  to  prevent 
terms  being  surrendered  by  any  mode  except  a  deed  or  note 
in  writing.     If  the  case  now  before  us  had  been  submitted 
to  the  person  who  framed  the  statute,  I  have  no  doubt  he 
would  have  said  it  was  one  of  the  cases  intended  to  be 
guarded  against.     The  question  whether  there  has  been 
a  surrender  or  not,  ought  not  to  be  decided  upon  loose 
parol  evidence.     To  decide  that  there  has  been  a  surrender 
in  this  case,  would  be  entirely  to  defeat  the  object  of  the 
Statute   of  Frauds.     I    do  not  mean  to  say,  that  if  the 
parties  had  been  out    of  possession  during  a  period  of 
twenty  years,  and  there   was,   from  other  circumstances, 
reason   to   presume  that    there   bad  been  some    note  in 
writing,  it  might  not  have  been  left    to   the  jury  to  say 
whether  such  note  in  writing  had  not  once  existed  and 
had  not  subsequently  been  destroyed  or  lost.     There  are 
cases  in  which   the  question,  whether   there  has  been  a 
valid  surrender  or   not,  has   been  made;  but   there   was 
evidence  of  some  note  in  writing  in  all  of  them.     Farmer  v. 
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Rogers  (a)  and  Smith  v.  Mapleback  (b)  are  instances  of  the         18^9. 
nature  I  have  alluded  to.     Here  there  is  no  evidence  of  any 
note  in  writing,  and  no  ground  for  presuming  that  any  ever 
existed.    The  verdict  therefore  was  right,   and  the   rule 
must  be  discharged. 

Parke,  J. — I  think  this  a  very  clear  case.  It  is  ad*' 
mitted  that  the  lease  was  once  operative  as  a  lease ;  there- 
fore it  cannot  be  got  rid  of  except  by  a  surrender,  either 
by  act  and  operation  of  law,  or  by  a  deed  or  note  in 
writing.  The  argument  is,  that  it  may  be  presumed  in 
this  case  that  there  was  a  surrender  by  a  note  in  writing; 
but  it  appears  to  me  impossible  to  draw  any  such  infer- 
ence. The  fact  of  a  lease  being  found  in  the  possession 
of  the  lessor  in  a  cancelled  state,  can  only  raise  the  pre- 
sumption that  it  was  the  intention  of  the  parties  to  put 
an  end  to  the  term  by  cancelling  the  lease.  But  the  law 
does  not  allow  such  a  mode  of  putting  an  end  to  a  term; 
therefore  the  adoption  of  such  a  mode  cannot  raise  the 
presumption  that  there  has  been  a  surrender  by  a  note  in 
writing.  The  only  inference  that  we  can  draw  from  the 
facts  of  this  case  appears  to  me  to  be,  that  the  parties 
intended  by  this  step  to  put  an  end  to  the  operation  of 
the  lease  by  means  which  the  law  does  not  allow ;  dnd  if 
so,  the  lease  still  continues  in  operation. 

Rule  discharged. 

(a)  2  Wilson,  ^6.  (6)  1  T.  R.  441. 
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1829. 


Farr  V,  HoLLis,  Gent.^  one.  See. 


The  bond  DEBT  on  bond  for  5000/.,  dated  Gib  April,  1812,  and 

SntJUa!  auotber  bond  for  5000/.  dated  19th  April,  J  8 14. 

surer  to  the  The  defendant  claimed  oyer  of  the  first  bond,  which  ap- 

peace,  under  peered  to  be  made  to  the  plaintiflf,  clerk  of  the  peace  for  the 

12  Geo.  s,c.     county  of  Southampton.     He  also  craved  oyer  of  the  con- 

29,  extends  to      .  .     •'  .  .  '^  .  .  "^ 

duties  imposed  dition,  in  which,  after  reciting,  that  at  the  general  quarter 

oQ  "^^trea-      sessions  of  the  peace  on  Monday,  in  the  first  week  after  the 
surer  by  subse-  .     ^  ^  •'' 

quent  statutes,  clause  of  Easter,  to  wit,  the  6th  day  of  April,  1812,  before 

James  Burrough^Esq,,  chairman,  William  Chuter,  Esq.,  and 
others,  8cc.,  the  above  bounden  George  Hollis  was  by  the 
said  justices  nominated  and  appointed  treasurer  and  re- 
ceiver of  the  rates  and  assessments  made  of  the  public  ser- 
vices for  the  said  county,  for  the  year  ensuing,  upon  his 
giving  sufficient  security  to  William  Dale  Farr,  Esq.,  clerk 
omitted  to  ac-  of  the  peace  of  the  said  county,  for  the  due  and  faithful 
upon  being  re-  execution  of  the  trusts  reposed  in  him  according  to  the 

quired  by  the    statute  in  that  case  made  and  provided,  the  condition  was 
justices  at  ses- 
sions so  to  do,  declared  to  be  such,  that  if  defendant,  his  executors,  &c., 

without  add-     gbould  and  did  from  time  to  time,  whenever  he  or  they 

ing  that  he  was  -^ 

required  to  ac-  should  be  thereunto  required  by  the  justices  of  the  peace, 

assembled  at  any  general  quarter  sessions  of  the  peace  to 


such  a  bond 
may  be  as- 
signed in  the 
defendant,  as 
treasurer, 
bavins;  re- 
ceivea  a  cer- 
tain sum  of 
money,  and 


order  of  jus- 
tices. 

Under  43 
Geo.  3,  cap. 
47,  (MiliUa 
Act,)  it  was 
the  duty  of 


be  held  for  the  said  county,  or  the  major  part  of  them,  or 
by  any  committee  of  said  magistrates  duly  appointed  for 
that  purpose,  by  any  order  of  the  said  court  of  quarter 
sessions  then  made,  or  thereafter  to  be  made,  well  and  truly 
treasurer  who  ^^count  for  all  and  every  such  sum  and  sums  of  money  as 

reimbursed  payments  made  by  overseers  to  the  families  of  militia  men,  to  transmit  an 
account  of  such  reimbursements  to  the  treasurer  of  the  county  for  which  such  mjlitia 
men  were  serving.  But  it  was  not  his  duty  to  demand  the  amount,  or  to  take  legal 
proceedings  for  obtaining  payment,  or  to  notify  to  the  justices  of  the  sessions  the  trans- 
missions of  such  account  and  neglect  of  payment,  or  to  transmit  to  the  justices  of  the 
sessions  an  account  of  similar  payments  made  by  himself  to  the  treasurer  of  another 
county,  that  they  might  make  orders  for  repayment  upon  the  overseers  of  the  parishes  for 
which  such  militia  men  were  serving. 
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should  have  been  then  in  his  or  their  hand  or  hands,  or        1829. 

which  should  have  been  p&id  to  or  received  by  him  or  them,       ^' 

by  means  or  on  account  of  his  said  office  of  treasurer ;  and  v. 

alao  should  and  did  well  and  truly  pay  and  apply  the  money         ollis. 

so  received  by  him,  or  which  should  be  remaining  in  his  or 

their  hand  or  hands  at  the  end  of  the  said  year,  for  which 

he  had  been  so  appointed  treasurer  as  aforesaid,  in  such 

manner  and  to  such  person  or  persons  as  the  said  justices 

of  the  peace,  or  the  major  part  of  them  at  such  general 

quarter  sessions  should  direct,   order  and  appoint ;    and 

also  if  the  said  defendant  should  duly  and  faithfully  perform 

and  execute  all  and  every  the  trusts  reposed  in  him  by  virtue 

of  his  said  nomination  or  appointment  to  the  said  offices, 

then  this  obligation,  &c.*'     The  defendant  then  pleaded 

performance  generally.     He  also  craved  oyer  of  the  second 

bond  and  condition,  which  were  in  the  same  form  as  the 

first,  concluding  with  the  like  plea  of  performance.     The 

plaintiff  in  his  replication  assigned  the  following  breaches 

of  the  condition  of  the  first  bond  : 

First  breach,  that  defendant^  after  he  was  so  nominated 
and  appointed  treasurer  and  receiver,  to  wit,  on  the  6th  April, 
1812,  at&c.,did  give  sufficient  security  to  plaintiff,  then  being 
clerk  of  the  peace  for  the  said  county,  for  the  due  and  faithful 
execution  of  the  trusts  reposed  in  him,  according  to  the 
statute  in  that  case  made  and  provided,  to  wit,  the  said 
writing  obligatory  in  the  first  count  and  plea  thereto  men- 
tioned ;  and  thereupon  then  and  there  took  upon  himself  the 
said  offices  of  and  became  and  was  treasurer  and  receiver, 
according  to  the  said  nomination  and  appointment  as  last 
aforesaid ;  and  that  afterwards,  to  wit,  on  &c.,  and  on 
divers  other  days  and  times  whilst  defendant  was  such  trea-* 
surer  as. last  aforesaid,  divers  large  sums  of  money,  amount- 
ing in  the  whole  to  a  large  sum  of  money,  to  wit,  1000/.  were 
paid  to  and  received  by  defendant  by  means  and  on  account 
of  the  said  last  mentioned  office  of  treasurer ;  and  that  after- 
wards, to  wit,  28th  April,  1813,  at  6cc.,  defendant  was  re- 
quired by  the  justices  of  the  peace  assembled  at  the  general 
quarter  sessions  of  the  peace  for  said  county  then  and  there 
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holden,  to  account  for  all  sums  of  money  before  then  paid  to 
and  received  by  defendant  by  meaiis  of  and  on  account  of  his 
said  last  mentioned  office  of  treasurer ;  yet  defendant  did 
not,  nor  would  when  he  was  so  required  as  aforesaid,  or  at  any 
other  time,  account  for  said  sums  of  money  so  paid  to  and 
received  by  him  as  aforesaid,  or  any  part  thereof;  but,  on  the 
contrary,  said  defendant  wholly  neglected  and  refused  so  to 
do ;  and  the  same  are,  and  every  part  thereof  still  is,  wholly 
unaccounted  for  by  said  defendant,  contrary  to  the  form  and 
effect  of  said  condition  of  &c.,  to  wit,  at  &c.  Verification 
and  prayer  of  judgment. 

The  second  breach  stated,  that  afterwards  and  whilst  de- 
fendant was  such  treasurer  as  last  aforesaid,  to  wit,  9th 
July,  1812,  at  &c.,  defendant,  out  of  the  moneys  then  and 
there  in  his  hands  as  such  treasurer  as  last  aforesaid,  did 
reimburse  to  the  overseers  of  the  poor  of  the  parish  of 
Portsmouth  in  said  county  of  Southampton,  in  pursuance 
of  the  statute  in  such  case  made  and  provided,  a  sum  of 
money,  to  wit,  the  sum  of  ?/•  l6s.  on  account  of  certain 
weekly  allowances  before  then  paid  by  the  said  overseers 
of  the  parish  of  Portsmouth  to  the  family  of  one  James 
Smithy  according  to  the  form  of  the  statute  in  such  case 
made  and  provided ;  said  James  Smith  during  all  the  time 
for  which  such  allowances  were  paid  as  aforesaid  being  a 
private  militia  man,  serving  in  the  militia  of  the  county  of 
Monmouth  as  a  substitute  for  John  Milletty  of  the  parish  of 
Camy vy  in  the  last  mentioned  county,  and  being,  embodied 
and  called  out  into  actual  service,  and  having  his  said  family 
during  all  that  time  dwelling  in  said  parish  of  Portsmouth, 
and  unable  to  support  itself,  to  wit,  at  Gosport  aforesaid ;  and 
that  it  was  one  of  the  trusts  reposed  in  said  defendant,  by 
virtue  of  said  nomination  and  appointment  of  him,  said  de- 
fendant, as  last  aforesaid,  and  it  was  the  duty  of  said  defend- 
ant lu  that  behalf  to  deliver  or  transmit  to  the  treasurer  of 
said  county  of  Monmouth  an  account  of  said  sum  of  money 
so  reimbursed  by  him,  said  defendant,  as  aforesaid,  signed 
by  one  or  more  of  the  justices  of  the  peace  of  said  county 
of  Southampton!  and  thereafter  forthwith  to  demand,  have. 
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and  recover  said  last  mentioned  sum  of  money  from  said  18^9. 
treasurer  of  said  county  of  Monnioutb,  to  wit^  at  &c. ;  and 
that  defendant  afterwards,  to  wit,  on  &c.,  at  &c.  did  trans-* 
mit  to  the  treasurer  of  the  county  of  Monmouth,  an  account 
of  said  sum  of  money  so  reimbursed  by  him  said  defendant 
as  aforesaid,  duly  signed  in  that  behalf,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided;  yet 
said  defendant,  not  regarding  his  duty  in  that  behalf,  did  not 
nor  would  duly  and  faithfully  perform  and  execute  all  and 
every  the  trusts  reposed  in  him  by  virtue  of  his  said  nomi-< 
nation  and  appointment  as  last  aforesaid,  but  then  failed 
and  made  default  in  this,  to  wit,  that  he,  said  defendant,  did 
not  nor  would  forthwith,  after  the  transmitting  of  said  ac-» 
count  as  aforesaid,  or  at  any  other  time,  demand,  have  or 
recover  of  and  from  the  said  treasurer  of  said  county  of 
Monmouth  said  sum  of  money  so  reimbursed  by  him,  said 
defendant,  as  aforesaid,  although  the  same  might  have  been 
so  had  and  recovered  in  that  behalf,  but,  on  the  contrary 
thereof,  said  defendant  wholly  omitted  and  neglected  to 
demand,  have  or  recover  the  same  or  any  part  thereof,  con- 
trary to  the  said  trusts  so  reposed  in  him  as  aforesaid,  and 
in  breach  of  the  condition  of  said  writing  obligatory  in  that 
behalf;  and  by  reason  of  the  premises,  the  said  last  men- 
tioned sum  of  money  being  still  unpaid  is  wholly  lost  to  the 
public  stock  of  said  county  of  Southampton,  to  wit,  at  &c. 
Verification  and  prayer  of  judgment. 

The  third  breach  stated,  that  said  defendant  having 
taken  upon  himself  said  office  of  and  being  such  treasurer 
as  in  said  first  breach  mentioned,  did  afterwards  and 
whilst  defendant  was  such  treasurer  as  aforesaid,  to  wit,  on 
&c.  at  8cc.,  out  of  the  moneys  then  and  there  in  his  hands 
as  such  treasurer  as  aforesaid,  reimburse  the  overseers  of 
the  poox  of  the  parish  of  Portsmouth,  in  the  said  county  of 
Southampton,  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  a  certain  sum  of  money,  to  wit,  2/.  \2s.,  on 
account  of  certain  other  weekly  allowances  before  then  paid 
by  said  overseers  of  the  parish  of  Portsmouth  to  the  family 
of  one  William  Jones,  according  to  the  form  of  the  statute. 
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8cc.,  said  WilHam  Jones  during  all  the  term  for  which  said 
allowances  were  so  paid  as  aforesaid  being  a  drummer 
serving  in  the  militia  of  the  county  of  Monmouth,  and  being 
embodied  and  called  out  into  actual  service^  and  having  left 
his  said  family  during  all  that  time  dwelling  in  said  parish 
of  Portsmouth,  and  unable  to  support  itself,  to  wit,  at  8cc. ; 
and  that  it  was  one  of  the  trusts  reposed  in  defendant  by 
virtue  of  his  nomination  and  appointment  as  aforesaid,  and 
it  was  his  duty  in  that  behalf  to  deliver  or  transmit  to  the  trea- 
surer of  said  county  of  Monmouth  an  account  of  said  sum 
of  money  so  reimbursed  as  aforesaid,  signed  by  one  of  the 
justices  of  the  peace  of  said  county  of  Southampton  in  that 
behalf,  and  in  case  of  neglect  of  payment  of  said  last  men- 
tioned sum  of  money  to  him,  said  defendant,  by  the  trea- 
surer of  said  county  of  Monmouth  within  a  reasonable  time 
after  the  delivering  or  transmitting  said  account  as  aforesaid, 
to  cause  and  procure  the  necessary  proceedings  at  law,  to 
wit,  by  action,  to  be  had  and  taken  against  said  last  men- 
tioned treasurer,  for  obtaining  payment  of  said  last  men- 
tioned sum  of  money  by  and  from  said  last  mentioned  trea- 
surer to  him,  said  defendant,  to  wit,  at  Gosport  aforesaid ; 
that  afterwards,  to  wit,  on  &c.|  said  defendant  did  transmit 
to  the  treasurer  of  said  county  of  Monmouth  an  account  of 
said  sum  of  money  so  reimbursed  by  him,  said  defendant, 
as  aforesaid,  duly  signed  in  that  behalf,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  at  &c. 
and  although  a  reasonable  time  since  the  transmitting  of 
said  last  mentioned  account  has  long  since  elapsed,  yet  said 
treasurer  of  said  county  of  Monmouth  did  not  nor  would 
pay  to  said  defendant  said  last  mentioned  sum  of  money 
within  such  reasonable  time  aforesaid,  or  at  any  other  time 
whatsoever,  but  on  the  contrary,  wholly  neglected  so  to  do, 
to  wit,  at  &c.;  that  defendant,  not  regarding  his  duty  in 
that  behalf,  did  not  nor  would  perform  and  execute  all 
and  every  the  trusts  reposed  in  him  by  virtue  of  his  nomina- 
tion and  appointment  as  aforesaid,  but  therein  failed  and 
made  default  in  this,  to  wit,  that  said  defendant  hath  not 
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caused  or  procured  the  necessary  or  other  proceedings  at 
law  as  aforesaid  to  be  had  and  taken  against  said  treasurer 
of  said  county  of  Monmouth^  for  the  obtaining  payments 
of  said  last  mentioned  sum  of  money  in  that  behalf^  but, 
on  the  contrary  thereof,  hath  wholly  omitted  and  refused 
so  to  do^  contrary  to  the  said  trusts  so  reposed  in  him  as 
aforesaid^  and  in  breach  of  the  condition  of  said  writing 
obligatory  in  that  behalf;  and  by  reason  of  the  premises, 
said  last  mentioned  sum  of  money  being  still  unpaid  is 
wholly  lost  to  the  public  stock  of  said  county  of  South- 
ampton, to  wit,  at  8cc.  Verification  and  prayer  of  judg- 
ment. 

The  fourth  breach  stated  reimbursement  by  defendant 
to  the  overseers  of  Portsea  of  1/.  4s,y  paid  by  them  to  the 
family  of  George  Bowefi,  a  private  in  the  Bristol  militia, 
and  that  it  was  one  of  the  trusts  reposed  in  defendant  by 
virtue  of  his  nomination  and  appointment  as  aforesaid,  and 
bis  duty  in  that  behalf,  to  deliver  or  transmit  to  the  trea- 
surer of  said  county  of  said  city  of  Bristol  an  account  of 
said  sum  of  money  so  reimbursed  by  him  as  aforesaid, 
signed  by  one  or  more  of  the  justices  of  the  peace  of  said 
county  of  Southampton;  and  in  case  of  neglect  of  payment 
of.  such  money  to  him  the  said  defendant  by  the  treasurer 
of  said  county  of  said  city  of  Bristol,  within  a  reasonable 
time  after  the  delivery  or  transmitting  said  accounts  as 
aforesaid,  to  notify  or  report  said  delivery  or  transmitting 
said  accounts  by  hi m^  said  defendant,  and  the  neglect  of 
said  treasurer  as  aforesaid^  to  the  justices  of  the  peace  of 
said  county  of  Southampton,  in  the  then  next  general  or 
quarter  sessions  of  the  peace  for  said  county  assembled^  at 
&c. ;  that. defendant  afterwards,  to  wit,  on  the  day  and 
year  aforesaid  at,  &c.,  did  transmit  to  the  treasurer  of  tlie 
county  of  the  city  of  Bristol  an  account  of  said  sum  of 
money  so  reimbursed  by  him  said  defendant  as  aforesaid, 
duly  signed  in  that  behalf,  according  to  the  form  of  the 
statute;  and  that,  although  a  reasonable  time  since  the 
transmitting    of   said    accounts    has  long    since    elapsed. 
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yet  said  treasurer  of  the  said  county  of  said  city  of  Bristol 
did  not  nor  would  pay  said  sum  of  money,  or  any  part 
thereof,  to  said  defendant,  within  such  reasonable  time  as 
aforesaid,  or  at  any  other  time  whatsoever,  but  on  the 
contrary  thereof  wholly  neglected  so  to  do,  at  &c.;  that 
said  defendant  did  not  nor  would  duly  and  faithfully  per* 
form  and  execute  all  and  every  the  trusts  reposed  in  him  by 
virtue  of  his  nomination  and  appointment  aforesaid,  but 
on  the  contrary  thereof  therein  wholly  failed  and  made 
default  in  this,  to  wit,  that  said  defendant  did  not  nor 
would  notify  or  report  to  the  justices  of  said  county  of 
Southampton,  in  the  then  next  general  or  quarter  sessions 
of  the  peace  for  said  county  assembled,  (although  such 
sessions  have  long  since  been  held,)  or  any  other  sessions 
whatsoever,  the  transniitting  of  said  accounts  by  him  said 
defendant  to  said  treasurer  of  the  county  of  the  city  of 
Bristol  as  aforesaid,  and  the  neglect  of  payment  thereof  by 
said  last- mentioned  treasurer  as  aforesaid,  but  on  the  con- 
trary thereof  wholly  omitted  and  neglected  so  to  do,  con- 
trary to  the  said  trusts  so  reposed  in  him  as  aforesaid,  and 
in  breach  of  the  condition  of  said  writing  obligatory  in  said 
first  count  mentioned ;  and  by  reason  of  the  premises,  the 
justices  of  the  said  county  of  Southampton  have  been  hin- 
dered and  prevented  from  taking  the  necessary  proceedings 
for  the  recovery  of  said  last  mentioned  sum  of  money,  and 
the  same  being  still  unpaid  is  wholly  lost  to  the  public 
stock  of  said  county  of  Southampton,  at  8cc.  Verification 
and  prayer  of  judgment. 

The  fifth  breach  stated,  that  before  the  transmitting  of 
the  accounts  to  defendant  hereinafter  next  mentioned,  to 
wit,  12th  July,  1812,  the  treasurer  of  the  county  of  War- 
wick  had  reimbursed  to  the  overseers  of  the  poor  of  the 
parish  of  Nuneaton,  in  the  county  of  Warwick,  in  pur- 
suance of  the  statute  in  that  case  made  and  provided,  a 
sum  of  money,  5/.  45.,  on  account  of  certain  weekly  allow- 
ances before  then  paid  by  said  overseers  to  the  family  of 
one  John  Austin,  according  to  the  form,  &c.;  said  John 
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Austin^  during  all  the  time  for  which  such  allowances  had  1829. 
been  paid  as  aforesaid^  being  a  private  militia-man  serving 
in  the  militia  of  said  county  of  Southampton^  as  a  substi- 
tute for  one  Robert  Reeves^  of  the  parish  of  Hcckfield>  in 
the  said  county  of  Southampton,  and  being  embodied  and 
called  out  into  actual  service,  and  having  left  his  family^ 
during  all  that  time,  dwelling  in  said  parish  of  Nuneaton> 
and  unable  to  support  itself,  at  &c. ;  that  after  the  making 
of  said  writing  obligatory,  and  whilst  said  defendant  was 
such  treasurer  as  aforesaid,  to  wit,  on  &c.,  the  said  trea*- 
surer  of  said  county  of  Warwick  transmitted  to  said  de- 
fendant, as  and  being  such  treasurer  as  aforesaid,  a  certaiu 
account,  duly  signed  by  one  of  the  justices  of  the  peace  of 
said  county  of  Warwick,  of  said  sum  of  money  so  reim- 
bursed by  him  said  treasurer  of  said  county  of  Warwick 
aforesaid ;  and  said  defendant,  as  and  being  such  treasurer 
as  aforesaid,  out  of  the  moneys  then  and  there  in  his  hands 
as  such  treasurer  as  aforesaid,  then  and  there  paid  to  such 
treasurer  of  said  county  of  Warwick  such  last  mentioned 
sum  of  money,  to  wit,  at  &c. ;  that  it  was  one  of  the 
trusts  reposed  in  him  said  defendant,  by  virtue  of  said  no- 
mination and  appointment  aforesaid,  and  it  was  the  duty 
of  said  defendant  in  that  behalf,  to  transmit  such  signed 
account,  and  also  an  account  of  said  moneys  so  repaid  by 
him  in  pursuance  thereof  aforesaid,  to  the  justices  of  the 
peace  for  said  county  of  Southampton,  at  the  next  general 
or  quarter  sessions  of  the  peace  for  said  last  mentioned 
county,  in  order  that  said  justices  at  such  sessions  might 
inake  an  order  for  the  overseers  of  the  poor  of  said  parish 
of  Heckfield,  for  which  said  John  Austin  so  served  as  afore- 
said, to  pay  said  sum  of  money  to  the  treasurer  of  said 
county  of  Southampton,  at  &c/;  yet  the  said  defendant, 
not  regarding  his  duty  in  that  behalf,  did  not  nor  would 
perform  and  execute  all  and  every  the  trusts  reposed  in 
him  by  virtue  of  his  nomination  and  appointment  afore- 
said, but  therein  wholly  failed  and  made  default  in  this,  to 
wit>  that  said  defendant  did  not  nor  would  transmit  to  the 
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justices  of  the  peace  for^aid  county  of  Southampton,  at 
the  then  next  sessions  for  said  county,  or  at  any  other  sub- 
sequent sessions,  such  signed  account  as  aforesaid,  and 
also  an  account  of  the  money  so  repaid  by  him  as  last 
aforesaid,  but  on  the  contrary  thereof  wholly  omitted  and 
neglected  so  to  do,  contrary  to  said  trusts  as  aforesaid; 
and  in  breach  of  the  condition  of  said  writing  obligatory, 
and  by  means  of  the  premises,  no  order  hath  been  made 
or  could  be  made  for  the  overseers  of  said  parish  of  Heck* 
field  to  pay  said  sum  of  money  as  aforesaid,  and  the  same 
being  still  unpaid  is  wholly  lost  to  the  public  stock  of  said 
county,  to  wit,  at  &c.  Verification  and  prayer  of  judg- 
ment. 

4 

The  twelfth  breach,  which  was  assigned  on  the  condition 
of  the  second  bond,  stated,  that  before  the  transmitting  of 
the  account  thereinafter  mentioned,  to  wit,  lOtfa  Oct.  1814, 
the  treasurer  of  the  city  of  New  Sarum  had  reimbursed  the 
overseers  of  St.  Edmund  in  that  city  £A  12«.  on  account 
of  weekly  alloivances  paid  by  such  overseers  to  the  family  of 
one  John  Braum,  he  being  a  private  militia-man,  serving  in 
the  militia  of  the  county  of  Hants  as  a  substitue  for  one 
WiUiam  Smithy  of  Bishop's  Waltham,  in  that  county ;  that 
after  the  making  of  the  said  last  mentioned  writing  obliga- 
tory, and  whilst  the  defendant  was  such  treasurer  as  las^ 
aforesaid,  to  wit,  13th  October,  1814,  the  said  treasurer 
transmitted  to  the  defendant  an  account  duly  signed  by,  &c. 
of  the  sums  of  money  so  reimbursed,  and  that  the  defendant 
being  treasurer  paid  the  said  last  mentioned  sum  to  the 
treasurer  of  the  said  city,  and  afterwards  transmitted  the 
last  mentioned  signed  account,  and  also  an  account  of 
moneys  repaid  by  him  in  pursuance  thereof,  to  the  justices 
of  the  peace  for  the  county  of  Hants,  at  the  then  next 
general  quarter  sessions  for  that  county;  that  it  was  one 
of  the  trusts  reposed  in  the  defendant  by  virtue  of  his  ap 
pointment,  and  his  duty  in  that  behalf,  to  procure  an  order 
to  be  made  by  the  said  justices  at  such  sessions  for  payment 
of  the  said  last  mentioned  sum  of  money  to  the  treasurer 
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of  the  county  of  Southampton,  within  fourteen  days  after  the 
receipt  of  such  order  ;  but  that  the  defendant  did  not  nor 
would  procure  any  order  to  the  overseers  of  B.  W.  to  pay 
the  last  mentioned  sum  of  money  to  the  treasurer  of  the 
county  of  Southampton. 

To  these  pleas  the  plaintiff  demurred  specially. 

£.  LaweSf  Serjt.^  in  support  of  the  demurrers.      No 
question  arises  upon  the  form  of  the  defendant's  plea  of 
performance.     The  questions  arise  upon  the  replication. 
It  appears  by  the  condition  of  the  bond  that  it  was  given 
according  to  the  statute.     One  statute  only  is  mentioned  in 
the  condition  of  the  bond  and  in  the  replication.     The 
terms  of  the  condition  require  an  order,  and  if  they  did 
not,  a  requisition  could  only  be  made  by  order.  ^Bayley,  J. 
Then  the  allegation  of  requisition  would  imply  an  order. 
If  the  party  were  present  in  Court,  and  were  requested  by 
all  the  justices  to  account,  would  not  that  be  sufficient? 
The  alternative  presented  by  the  condition  is,  "  by  the 
justices  assembled  at  any  quarter  sessions,  or  by  any  com- 
mittee of  the  said  magistrates  duly  appointed  for  that  pur- 
pose."    Parke,  J.  If  the  plaintiff  assign  his  breach  in  the 
language  of  the  condition,  he  must  prove  an  order,  if  an 
order  be  necessary.]     In  Letieret  v.  Rivet  (a),  the  defend- 
ant, in  consideration  that  plaintiff  would  acquit  and  dis- 
charge one  Ogle  of  a  debt  due  from  Ogle  to  the  plaintiff, 
and  would  permit  him  to  carry  out  of  plaintiff's  house  cer- 
tain goods  of  Og/e's,  promised  to  pay  plaintiff  the  said  10/. 
at  such  a  day ;  allegation  that  he  acquitted  and  discharged 
Ogk  of  the  said  10/.  debt,  and  suffered  him  to  carry  away 
said  goods;  but  defendant  had  not  paid  said  10/.     The 
declaration  was  held  insufficient,  for  not  shewing  how  the 
plaintiff  acquitted  Ogle,  which  could  not  be  without  deed, 
and  judgment  was  arrested.     [Parke,  J.  The  Court  would 
not  now  arrest  judgment  in  such  case.]     Here  it  is  only 
urged   as  ground  of  special  demurrer.     The   12  Geo.  2, 

(a)  Cro.  Jac.  503. 
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c.  29>  8«  6,  looks  to  an  order;  it  does  not  say  a  word  about 
a  committee.  The  words  of  the  condition  are,  **  bj  any 
order  of  the  said  Court  of  Quarter  Sessions  now  made,  or 
hereafter  to  be  made/'  \Bayley,  J.  The  bond  was  given 
when  the  defendant  was  appointed  to  the  office.  The 
order  now  made  cannot,  therefore,  refer  to  a  by-gone  re- 
quisition to  account.  Parke,  J.  The  committee  might 
have  been  appointed  by  an  order  already  made.  There  is 
something  to  which  the  words  can  apply.  It  is,  therefore, 
more  reasonable  to  refer  these  words  to  the  next  antece- 
dent, namely,  the  appointment  of  the  committee.]  In  the 
case  of  a  committee  it  is  equally  necessary  that  there  should 
be  an  order.  The  words  must  be  referred  to  the  order  to 
account,  or  to  the  order  to  appoint  a  committee.  Except 
in  overseers'  accounts,  the  Court  have  no  power.  Rex  v. 
Townsend (a).  [Bayley,  J.  Cannot  they  make  an  order  to 
demand?]  The  party  must  be  called  upon  by  an  order; 
they  must  not  go  to  nisi  prius  in  doubt.  If  the  condition 
of  the  bond.be  larger  than  the  recital,  it  must  be  narrowed 
down  to  meet  the  intention  of  the  parties.  Here  the 
plaintiff  must  contend  to  enlarge  it  beyond  the  words. 
The  recital  speaks  of  an  appointment  to  the  office  of  trea- 
surer and  receiver  of  the  rates  and  assessments  made  for 
the  public  service  of  the  said  county.  Now  no  breach 
after  the  first  has  relation  to  any  sum  received  by  the  de- 
fendant as  county  treasurer,  with  reference  to  the  county 
rate ;  they  all  apply  to  the  militia  acts.  There  is  no  alle- 
gation of  the  receipt  of  a  shilling.  [Parke,  J.  Does  not 
the  act  direct  him  to  reimburse  himself  from  the  treasurer 
of  another  county:]  There  is  no  statute  which  requires 
the  performance  of  the  acts  required  by  this  record.  The 
defendant  has  no  means  of  recovering  this  sum.  The 
second  breach  alleges  that  it  was  his  duty  to  take  proceed- 
ings; the  third  that  it  was  his  duty  to  report;  the  fourth 
that  it  was  his  duty  to  transmit.  The  only  breach  which 
has  any  reference  to  the  second  bond  is  the  fifth.     The  duty 

(a)  1  Bott,  304,  5th  ed. 
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there  stated  with  reference  to  the  statute  is  meant  to  be        1899. 
assigned,  under  43  Geo,  3,  c.  47«  s.  16.     But  they  have         ^ 
not  assigned  a  breach  of  that  duty.     Tlie  stat^ite  directs  v, 

that  the  treasurer  shall,  under  certain  circumstances^  trans- 
mit accounts;  it  does  not  require  him  to  transmit  them 
signed.  [^Parkef  J.  If  it  was  his  duty  to  deliver,  it  was  his 
duty  to  get  them  signed.  Bay  ley,  J,  If  the  duty  be  to 
deliver  or  transmit,  an  allegation  that  defendant  did  not 
transmit  is  insufficient.] 

DampUr,  contr^.  It  is  objected  that  duties  created  sub- 
sequently to  the  passing  of  the  first  act  are  not  within  the 
condition ;  and  it  is  contended  that  the  language  of  the  con- 
dition is  to  be  restrained  by  the  recital.  There  are  many 
cases  in  which  the  provisions  of  a  statute  have  been  held 
to  extend  to  subsequent  statutes.  The  provisions  of 
Magna  Charta,  with  reference  to  relief  of  dignities,  have 
been  held  to  extend  to  dukes  and  marquesses,  titles  intro- 
duced ^ince  that  statute.  The  Statute  of  Gloucester  (a), 
which  gives  costs,  has  been  held  to  extend  to  actions  given 
by  subsequent  statutes,  2  ijist.  £89*    The  Statute  of  Uses  {b) 

a. 

has  been  held  to  extend  to  devises,  which  were  introduced 
by  32  Hen.  8(c).  18  Eliz,  x;.  5,  which  gives  costs  to  de- 
fendants in  popular  actions,  extends  to  actions  upon  sub- 
sequent statutes  ((i).  So  31  E/iz.i:,  5,  8.  2,  which  forbids 
the  offence  against  any  penal  statute  being  laid  in  any  other 
county  than  that  in  which  it  was  committed,  was  held  to 
extend  to  the  Pilot  Act,  52  Geo.  3,  c.  39,  Barber,  qui  tarn, 
V,  Tihon  (e).  So  an  assistant  overseer,  whose  office  is 
created  by  59  Geo.  3,  c.  12,  is  liable  to  the  penalty  enacted 
by  17  Geo.  2,  c.3,  for  not  permitting  an  inspection  of  the 
poor  rate,  Bennett  v.  Edwards  (f).     So  Exchequer  bills  (g), 

(fl)  6  Edw.V  c.  6.  (/)  1  M.&  R.  482;  rB.&C. 

(6)  37  Hen,  VIII.  c.  10.  586. 

(c)  Cap.  1.  (^)  See   proceedings   under  48 

{d)  Williams,  qui  tarn,  v.  Drea-e,  Geo.  3,  c.  1,  to  obtain  payment  of 

Willes,  892.  a  lost  cxclicqucr  hill.  Mann.  E.  P. 

(c)  3  M.  &  S.  429.  2nd  cd.  34i. 
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situated,  out  of  the  public  stock  thereof;  and  every  weekly 
allowance  which  shall   be  paid  to  the   family  of  any  non- 
commissioned officer,  &Cc.,  in  any  other  county,  &c.,  tlian 
that  for  which  such  non-commissioned  officer,  &c.,  shall 
serve,  or  to   the  family  of  any  private  man  in  any  other 
parish.  See,  than   the  one   for  which  such  private  militia- 
man shall  serve,  shall  respectively  be  reimbursed  in  the 
manner  hereinafter  mentioned."     If  the  statute  had  merely 
used  the  term  "  transmit,''  the  breach   would   have   been 
directly  assigned.     It  was  the  duty  of  the  defendant  to  get 
the  account  signed.     It  ought  to  have  been  pleaded.     It 
was  defendant's  duty  to  proceed  by  legal  means  to  obtain 
reimbursement.      At   least  he   should   notify    to  the  jus- 
tices.    The  i2th  breach,  the  5th  to  the   first  bond,  is  on 
the    17th   section.     The    process   is    for  the  treasurer  to 
send  his  vouchers  received  from  foreign  treasurers  to  the 
justices.     The    parish  now   enjoys    the   advantage  which 
ought  to  be  enjoyed  by  the  county.     This  breach  is  assigned 
in  the  words  of  the  statute.     The  other  breaches  are  by 
implication.     The  statute  says,  that  the  party  shall  be  pro- 
ceeded against,  but  does  not  say  by  the  treasurer.     [Bay- 
ley,  J.  If  he  attempts  to  debit  the  county,  will  it  not  be  a 
sufficient  answer,  ''you  have  not  done  all  that  is  necessary'^? 
This  will  bring  it  all  upon  the  first  breach.]     With  respect 
to  the  duties  and  trusts,  trusts  may  be  duties  of  strict  obli- 
gation.    The  principal  point  is,  whether  the  general  words 
are  restrained  by  the  particular  words  of  the  recital.     The 
32  Hen.  8,  c.  34,  has  been  held   to  extend  to  the  grantee 
of  the  reversion  of  every  common  person,  though  the  king 
only  is   mentioned   in  the  preamble.     Co.  Litt.  215  (a). 
[Bai/ley,  J.  The  words  "  according  to  the  statute,"  apply 
to  "  sufficient  security."     The  sentence  may  be  transposed 
and  read  ''  according  to  the  statute  in  that  case  made  and 
provided,  for  the  due  and  faithful   execution   of  the  trusts 
reposed   in   him."     The  doubt  is,  whether  the  condition 

(a)  Co.  Litt.  215  a.  first  resolution;  '2  Tho.  Co.  Litt.  03. 

R  2 
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is  restricted  to  sums  received  by  him.  Well  and  truly 
account,  means  satisfy,  Topham  v.  Braddik  (a).  Contracts 
are  not  to  be  construed  according  to  the  strict  letter,  but 
with  reference  to  the  general  scope  and  intention  of  the 
whole  instrument;  Gale  \.  Reed {b),  Howell \\  Richards (c). 
He  also  referred  to  The  King  v.  Holland (d). 

E.  Lawes,  Serjt.,  in  reply.-  Though  it  be  in  general  suf- 
ficient to  declare  in  the  words  of  the  covenant,  it  is  not  so 
where  the  intent  requires  that  the  allegation  should  be 
otherwise  framed.  No  remedy  is  stated.  If  before  the  act 
there  was  no  remedy  to  recover  against  the  treasurer  of  the 
other  county,  none  exists  now.  Here  is  an  enactment, 
but  no  means  of  enforcing  it ;  but  the  bond  would  be  a 
means  of  enforcing  it.  No  means  are  provided  by  which 
the  treasurer  of  Hampshire  could  have  recovered.  There- 
fore there  is  no  breach  of  the  bond.  It  was  never  con- 
sidered within  the  bond.  The  cases  which  have  been 
cited  are  dissimilar  to  the  present.  Those  were  cases  upon 
statutes,  this  is  a  case  of  contract.  It  is  not  the  duty  of 
the  treasurer  to  attend  the  sessions ;  Com.  Dig.  Justices  (e). 
[Bayleysi*  Whether  the  treasurer  is  bound  to  attend  the 
sessions  is  immaterial.]  The  Court  has  nothing  before  it 
which  shews  that  these  sums  were  included  in  the  accounts. 
[Baj/ley,  J.  It  should  have  been  replied,  that  they  were 
not  included.]  These  sums  may  have  been  lost  by  other 
means.  The  provision  may,  perhaps,  be  considered  as 
merely  directory. 

Bayley,  J. — Upon  the  first  breach  assigned,  an  objec- 
tion was  taken  on  the  part  of  the  defendant,  that  he  was 
not  required  to  account  by  an  order  of  the  court  of  quarter 
sessions.  It  is  therefore  necessary  to  look  at  the  lan- 
guage of  the  condition :  ''  shall  and  do  from  time  to  time, 

(fl)  1  Taunt.  572.  (r)  11  East,  633. 

(6)  8  East,  80.     And  see  Albert  {d)  5  T.  R.  619. 

V.  Hesse,  ante,  iii.  40(3.  (c)  Semble,  D.  7. 
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whenever  he  or  they  shall  be  thereunto  required  by  the 
justices  of  the  peace  assembled   at  any  general  quarter         Farr 
sessions  of  the  peace  to  be  held  for  the  said  county,  or  v. 

the  major  part  of  them,  or  by  any  committee  of  the  said 
magistrates  duly  appointed  for  that  purpose."  Here  the 
defendant  makes  a  stop.  But  it  appears  to  us  that  that 
cannot  be  the  true  construction.  The  quarter  sessions 
have  the  power  of  requiring  by  order,  but  the  committee 
have  no  such  power.  The  subsequent  words,  therefore, 
refer  to  the  appointment  of  a  committee.  That  disposes 
ef  the  objection  to  the  first  breach.  The  other  breaches 
are  framed  upon  the  militia  act.  They  charge  that  the 
defendant  was  bound  to  pay  under  the  militia  act,  and  that 
he  has  not  taken  proper  steps  for  the  purpose  of  obtaining 
reimbursement.  It  is  objected,  that  the  bond  being  given 
according  to  the  requisitions  of  12  Geo.  2,  c.  0.0,  it  does 
not  apply  to  the  duty  cast  on  the  treasurer  by  a  subsequent 
statute.  The  consequence  of  so  holding  would  be,  that 
the  security  given  by  the  treasurer  would  not  extend  to 
sums  levied  under  any  subsequent  acts,  but  must  be  con- 
fined to  money  levied  under  12  Geo,  2.  But  I  am  of  opi- 
nion that  duties  imposed  upon  the  officer  between  the 
passing  of  12  Geo,  2,  c.  29,  and  the  date  of  the  bond,  come 
within  the  meaning  of  the  condition.  The  language  of  the 
bond  refers  to  the  time  when  it  was  dated.  If  it  were 
sought  to  charge  the  defendant  with  sums  imposed  after 
the  date  of  the  bond,  I  think  he  would  not  be  liable ;  but 
the  terms  of  the  condition  are  large  enough,  and  it  would 
be  quite  unreasonable  to  confine  the  operation  of  the  bond 
to  sums  received  under  the  first  act.  If  it  had  been 
meant  so  to  restrict  the  defendant's  liability,  it  would  have 
been  easy  to  confine  it  by  express  words  to  duties  cast 
upon  him  by  12  Geo.  2,  c.  29.  But  the  language  being 
general,  it  must  be  applied  to  all  sums  receivable  under 
his  office  of  treasurer  at  the  time  that  the  bond  was  given. 
The  word  "  trusts"  is  here  equivalent  to  "  duties."  The 
9th  section  of  43  Geo,  3,  c.  47,  directs,  *'  that  every  such 
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weekly  allowance  to  be  paid  under  this  act  to  the  family  of 
any  non-commissioned  officer  or  drummer,  shall  be  repaid 
to  the  overseer  or  overseers  of  the  poor  of  the  parish,  &c. 
in  which  such  family  was  relieved|  by  the  treasurer  of  the 
county,  &c.,  in  which  such  parish,  8cc.,  is  situate,  out  of  the 
public  stock  thereof;  and  every  weekly  allowance  which 
shall  be  so  paid  to  the  family  of  any  non-commissioned 
officer  or  drummer  in  any  other  county,  8cc.,  than  that  for 
which  such  non-commissioned   officer  or   drummer  shall 
serve,  or  the  family  of  any  private  man  in  any  other  parish, 
&C.9  than  the  one  for  which  such  private  militia-man  shall 
aervci  shall  respectively  be  reimbursed  in  the  manner  here- 
inafter mentioned."     Then  the  1 6th  section  directs,  '*  that 
every  such  treasurer  who  shall  reimburse  to  any  such  over- 
seer or  overseers  as  aforesaid  any  sum  or  sums  of  money, 
in  pursuance  of  this  act,  on  account  of  any  such   weekly 
allowance    paid   to  the  family   of  any  non-commissioned 
officer  or  drummer,  or  any  private  militia-man  serving  in 
the  militia  of  any  other  county,  riding  or  division,  shall 
deliver  or  transmit  an  account  of  such  money  as  he  shall 
have  so  reimbursed  as  aforesaid,  signed  by  one  or  more 
justices,  &c.,  for  the  county,  &c.,  where  such  family  shall 
dwell,  to  the  treasurer  of  thQ  county,  &c.,  in  the  militia 
whereof  such  non-commissioned  officer,  &c.,  shall  serve ; 
and  thereupon  the  treasurer,  to  whom  such  account  shall 
have  been  delivered  or  transmitted  as  aforesaid,  shall  forth- 
with pay  to  the  treasurer  who  shall  have  so  delivered  or 
transmitted  such  account,  the  sum  or  sums  so  by  him 
reimbursed  to  such  overseer  or  overseers,  and  shall  be 
allowed  the  same  in  his  accounts/'     The  53d  Geo,  3,  c.  81, 
imposes  a  penalty  of  50/.  in  case  of  neglect  by  county  trea- 
surers to  repay  to  the  treasurers  of  other  counties,  in  cases 
where  repayment  is  directed  to  be  made,  within  two  months 
after  the  expiration  of  three  months.     The  second  and 
third  breaches  describe  it  as  a  duty  of  the  treasurer  to 
deliver  or  transmit  accounts ;  but  there  being  no  direction 
iu  any  of  the  acts  that  the  treasurer  should  take  upon  him- 
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self  a  burthen  which  must  be  attended  with  some  degree 
of  experise,  we  are  of  opinion  that  those  breaches  are  not        Farr 
well  assigned.     With  respect  to  the  fourth  breach,  we  are  v- 

of  opinion  that  it  is  not  well  assigned.  Looking  at  the 
language  of  the  statute,  the  duty  of  transmitting  is  clearly 
pointed  out.  The  duty  of  notifying  and  reporting  is  not 
pointed  out.  When  the  treasurers'  accounts  are  examined, 
if  it  appears  that  the  money  has  not  been  paid,  you  may 
proceed  bj  way  of  action,  or  enforce  the  penalty.  Another 
objection  to  this  breach  is,  that  it  is  not  stated  what  inter- 
val elapsed  between  the  neglect  complained  of  and  the 
holding  of  the  sessions;  and  we  think  it  ought  to  have  been 
alleged  that  there  was  a  reasonable  interval.  The  fifth 
breach,  it  appears  to  me,  may  very  well  be  sustained,  for 
the  non-performance  of  the  duty  imposed  by  the  17th  sec- 
tion. The  sixth  and  seventh  breaches  are  the  same  as  the 
second  and  third,  and  cannot,  therefore,  I  think,  be  sup- 
ported, for  the  reasons  already  given.  The  observations 
upon  the  fourth  breach  apply  to  the  eighth  and  ninth.  The 
ninth,  tenth,  and  eleventh  breaches  are  open  to  one  of  the 
objections  taken  to  the  fourth.  The  twelfth  breach  is  in- 
sufficient, because  the  statute  does  not  direct  that  the  trea- 
surer is  to  cause  the  order  to  be  made.  I  am  therefore  of 
opinion  that  the  first  and  fifth  breaches  are  well  assigned, 
but  that  defendant  is  entitled  to  judgment  upon  the  other 
breaches. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  Trusts 
here  are  the  same  as  duties,  and  the  question  is,  whether 
the  bond  extends  to  trusts  or  duties  cast  on  the  county 
treasurer  since  the  passing  of  12  Geo.  2,  c.  29,  and  before 
the  execution  of  the  bond.  I  am  of  opinion  that  the  bond 
extends  to  the  new  duties.  Cases  have  been  cited  for  the 
plaintiff  in  !»upport  of  this  construction ;  to  which  may  be 
added  Wilkes  v.  Williams  {a).  In  that  case  the  defendant 
pleaded  his  privilege  as  an  officer  of  the  High  Court  of 

(a)  8  T.  11.  631. 
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Chancery,  but  did  not  aDege  that  his  office,  which  war5 
that  of  tipstaff,  was  an  ancient  office.  It  was  held  that 
newly  created  offices  were  within  the  prescriptive  privilege. 
Suppose  a  per-centage  had  been  given  upon  all  sums  paid, 
the  treasurer  would  not  have  been  confined  to  sums  received 
under  the  first  act;  so  he  ought  to  bear  the  additional 
duties.  I  think  an  order  of  sessions  was  not  necessary. 
The  question  is,  whether  the  words  **  by  any  order  of  the 
said  court  of  quarter  sessions"  relate  to  the  requisitiou 
to  account,  or  to  the  constitution  of  the  committee.  The 
rule  is  to  give  effect  to  all  the  words,  if  possible.  If 
the  request  was  to  be  made  by  an  order  of  court,  it  could 
not  be  made  by  an  order  of  the  committee.  It  appears  to  me 
that  the  words  apply  to  the  constitution  of  the  committee. 
It  was  not  necessary  that  the  justices  should  be  assembled  in 
Court.  In  the  Common  Pleas  every  thing  is  said  to  be  done 
"  by  the  justices,"  not  by  the  Court.  The  fifth  breach  I  also 
think  good,  for  the  reason  stated  by  my  brother  Bayley. 
The  other  breaches  I  think  not  good.  If  the  defendant 
did  not  do  what  was  expected  from  him,  he  might  be 
turned  out  of  his  office  f  but  the  not  transmitting  the  ac- 
counts did  not  subject  him  to  indictment,  or  create  a  breach 
of  the  condition  of  the  bond.  He  was  not  bound  to  incur 
expense. 

Parke,  J. — I  concur  in  opinion  that  the  plaintiff  is 
entitled  to  judgment  on  the  first  and  fifth  breaches.  I  think 
that  the  order  mentioned  in  the  condition  cannot  refer  to 
all  the  preceding  branches  of  the  sentence ;  it  can  have  no 
reference  to  the  request  to  account;  it  must  apply  to  the 
appointment  of  the  committee.  If  there  ought  to  have 
been  an  order  of  sessions,  then  it  is  implied  in  the  words 
of  the  breach,  and  such  an  order  must  be  proved  on  the 
trial  of  an  issue  taken  upon  this  breach.  It  is  not  neces- 
sary now  to  say  whether  such  proof  could  be  required. 
The  bond  applies  to  trusts  and  duties  created  subsequently 
to  VI  Geo,  2,  c.  29.     Upon  the  twelfth  breach  the  plaintiff 
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relies  on  43  Geo.  3,  c.  47,  s.  9  &  16.  The  recital  in  the 
condition  of  the  bond  is  ambiguous.  The  words  '^  accord- 
ing to  the  form  of  the  statute,"  may  apply  either  to  the 
bond  or  to  the  duties.  "  Trusts  reposed  in  him/'  are 
duties  cast  upon  the  county  treasurer  by  law  at  the  time 
the  bond  is  given.  The  statute  does  not  point  out  what  is 
to  be  done  by  the  treasurer  in  order  to  obtain  reimburse- 
ment. It  imports  no  obligation  to  commence  an  action  or 
to  give  notice  at  the  next  sessions.  AW  that  we  can  say  is, 
that  he  ought  to  use  due  diligence.  These  breaches  appear 
to  me  to  be  assigned  in  too  precise  terms.  The  fifth  breach 
to  the  first  bond  is  expressly  laid.  The  twelfth  breach 
would  have  been  properly  assigned  if  it  had  negatived  both 
branches. 

LiTTLEDALE,  J. — With  rcspcct  to  the  recital  in  the  con- 
dition, the  words  would  have  been  "  by  virtue  of  the  statute," 
and  not  *'  according  to  the  statute/'  if  the  obligation  had 
been  limited  to  trusts  created  previously  to  12  Geo.  2,  c.  29* 

Judgment  for  the  plaintiff  on  the  first  and  fifth 
breaches  assigned  on  the  first  bond,  and  for  the 
defendant  on  the  residue. 


John  Doe,  on  the  joint  and  several  demises  of  the  Rev. 
Henry  Delves  Broughton  and  Daniel  William 
Stow,  v.  John  Gulley. 

T^EilS  ^vas  an  action  of  ejectment,  tried  at  the  Spring  A  term  created 
Assizes  for  the  county  of  Surrey,  in  the  year  1828,  before  bL^tVefore^sr 
Burroughs  J.  when  a  verdict  was  found  for  the  plaintiff  Geo.  3,  c.  99, 

subject  to  the  opinion  of  the  Court  on  the  following  case  : —  of  chareinghis 

rectory  with 
an  annuity,  may  be  legally  assigned  since  that  act  to  a  person  who  advances  a  sura  for 
the  redemption  of  the  annuity. 

So,  though  the  rector  be  a  party  to  the  assignment,  and  by  the  same  instrument  at- 
tempts to  subject  the  rectory  to  the  repaymcut  not  only  of  that  sum,  but  also  of  other 
moneys  then  and  previously  advanced  to  nim  by  the  assignee. 
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1839.  ^Q  10th  August,  18 1 1,  the  Rev.  Bryan  Broiighton  became 

rector  of  Long  Dittoii,  Surrey ;  and  being  such  rector,  by 
an  indenture  bearing  date  6  January,  18  L4,  made  between 
him  and  William  Bomielt  James,  in  consideration  of  600/., 
he  granted  to  James  an  annuity  of  88/.  7^*  for  the  term  of 
99  years,  if  B,  Broughton  should  so  long  live,  charged  upon 
the  rectory  of  Long  Ditton,  with  the  usual  power  of  distress 
and  clause  of  repurchase,  and  with  covenants  on  the  part  of 
JB.  Broughton  that  the  rectory  should  continue  subject  to 
the  annuity  as  long  as  it  was  unpaid,  and  that  he  would 
not  resign  without  the  consent  of  James.  And  for  better 
securing  the  said  annuity,  B.  Broughton  did  grant,  bargain, 
sell,  and  assign  to  James,  all  the  rectory  of  the  parish  and 
parish  church  of  Long  Ditton,  and  the  glebe  lands,  tithes, 
oblations,  obventions,  and  other  the  rights,  members  and 
appurtenances  thereof:  To  hold  the  same  to  James,  his 
executors  Sec,  from  the  day  next  before,  &c.  for  the  term 
of  100  years  then  next  ensuing,  if  B.  Broughton  should  so 
long  live  and  continue  to  be  rector  of  the  said  rectory,  with- 
out impeachment  of  waste,  so  far  as  the  said  B.  Broughton 
could  grant  that  privilege :  Upon  trust  for  the  better  securing 
to  James,  his  executors,  &c.  the  due  and  regular  payment  of 
the  annuity.  Which  deed  was  indorsed  as  follows:  (Here 
the  indorsement  was  set  out.)  By  a  certain  other  indenture, 
bearing  date  I  June,  1815,  made  between  the  same  parties, 
with  a  like  indorsement  thereon  as  to  the  inrolment,  in  con- 
sideration of  1000/.  B.  Broughton  granted  to  James  another 
annuity  of  1 5 1/.  for  the  like  term  of  99  years,  if  B.  Broughton 
should  so  long  live,  charged  upon  the  said  rectory,  with 
the  like  clauses,  powers  and  provisions  as  in  the  indenture 
of  6  January,  1814.  And  for  better  securing  the  last  men- 
tioned annuity,  and  in  consideration  of  10s.  B,  Brought 
ton  did  grant,  bargain,  sell,  and  demise  to  James,  all  the 
rectory  and  premises  contained  in  the  before  mentioned 
indenture  of  5  January,  1814  :  To  hold  the  same  from  the 
day  next  before,  &c.  for  the  term  of  100  years,  if  B. 
Broughton  should  so  long  live  and  continue  to  be  rector  of 
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the  said  rectory :  Upon  trust  for  better  securing  the  said 
last  mentioned  annuity.     By  a  cert^ain  other  indenture,  bear- 
ing date  ^6  October,  1816,  and  made  between  the  said 
parties,  with  a  like  indorsement  thereon  as  to  the  inrol- 
ment,  in  consideration  of  400/.,  B.  Broughton  granted  to 
James  another  annuity  of  60/.,  for  the  term  of  99  years,  if 
B.  Broughton  should  so  long  live,  charged  upon  the  said 
rectory.     And  for  better  securing  the  same,  B.  Broughton 
did  ratify  and  confirm  to  James,  his  e^^ecutors,  &.C.,  all  the 
said  rectory  and  premises  particularly  described  in  the  be- 
fore mentioned  indentures :  To  hold  the  same  for  the  residue 
and  remainder  of  the  term  of  100  years  granted  by  the  in- 
denture of  1  June,  1815:  Upon  further  trust  for  securing 
the  last  mentioned  annuity  of  60/.     No  proof  was  given  of 
the  inrolment  of  the  memorials  of  the  three  several  annuities 
further  than  the  indorsements  upon  the  deeds  as  before 
mentioned.     These  annuities  being  unredeemed,  and  the 
terms  created  for  securing  them  being  still  subsisting,  by  an 
indenture  bearing  date  26  May,  1820,  and  made  between 
B.  Broughton  of  the  first  part,  James  of  the  second  part, 
and  William  Robert  Broughton  of  the  third  part,  reciting 
the  indentures  of  6  January,  1814,  1  June,  1815,  and  26 
Oct.  18 16;  and  that  B.  Broughton  was  indebted  to  W.  R. 
Broughton  in  the  sum  of  1000/.  secured  by  three  bonds, 
dated  respectively,  8cc.,  and  in  the  sum  of  1000/.  lent  by 
fV.  R.  Broughton  to  B.  Broughton  on,  8cc.,  for  which  no 
specific  security  had  been  given ;  and  that  IV.  R.  Broughton 
had  agreed  to  lend  B.  Broughton  the  further  sum  of  3,500/., 
in  order  to  enable  him  to  redeem  the  annuities,  and  for  bis 
other  occasions,  in  consideration  of  £000/.  paid  to  James» 
of  2000/.  due  to  W.  R.  Broughton^  and  of  1,500/.  advanced 
and  paid  to  B.  Broughton,  making  together  5,500/.,  Jamei, 
at  the  request  and  by  the  direction  of  B.  Broughton,  did 
bargain^  sell  and  assign  unto  fV,  R.  Broughton,  hb  execu- 
tors, See,  all  the  said  sums  of  600/.,  1000/.,  and  400/.,  the 
purchase  money  of  the  said  three  annuities;   and  for  the 
considerations  aforesaid,  James  did  bargain,  sell,  and  assign^; 
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and  jB.  Broughton  did  grant,  bargain,  sell  and  assign,  ratify 
and  confirm  unto  TF.  R.  Broughton,  all  the  said  rectory 
of  the  said  church  of  Long  Ditton^  and  the  messuage  or 
tenement  and  rectory  house,  glebe  lands,  tithes,  oblations, 
&c.,  arising,  8cc. :  To  hold  the  same  unto  W.  R.  Broughton 
from  thenceforth  for  and  during  all  the  residue  and  re- 
mainder of  the  said  term  of  100  years  if  B.  Broughton 
should  so  long  live  and  continue  incumbent,  subject  to  a 
proviso  for  redemption  and  reassignment  of  the  terms  upon 
payment  of  5,500/.  and  interest  on  26  November,  1820. 
W.R,  Broughton  died  17  March,  1821,  having  by  his  will 
and  codicil,  duly  proved  in.  Sec,  on  &c.,  appointed  the 
lessors  of  the  plaintiff  his  executors. 

The  several  deeds  mentioned  in  the  case  will  be  in  Court, 
and  either  party  is  to  be  at  liberty  to  refer  to  them. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
statutes  of  13  Etiz.  c.  20,  and  57  Geo*  3,  c.  29,  s.  1 ,  operated 
so  as  so  vitiate  the  deed  of  26  May,  1820,  and  preclude  the 
plaintiff,  as  lessee  o(  H,  D.  Broughton  and  D.  H.  Stow, 
from  recovering;  and  generally,  whether,  under  the  circum- 
stances stated,  he  is  entitled  to  recover  in  this  action. 

Thesiger,  for  the  plaintiff.  This  case  divides  itself  into 
three  several  heads.  First,  as  to  the  effect  of  13th  Eliz. 
c.  20.  Secondly,  as  to  the  extent  to  which  57  Geo. 
3,  c.  99,  operates  with  regard  to  that  statute.  Thirdly, 
whether  the  term  created  by  the  deed  of  10  August,  1811, 
could  be  lawfully  assigned  after  the  repeal  of  43  Geo.  S, 
c.  84.  Supposing  the  term  to  have  been  well  created  when 
43  Geo.3,  c.  84,  was  in  force,  the  question  will  be,  whether 
it  is  not  invalidated  by  51  Geo.  3,  c.  99*  If  so,  the  interest 
remains  in  the  trustees.  The  objection  is,  that  the  transaction 
was  concocted  with  a  view  to  defeat  an  act  of  parliament. 
The  13  Eliz,  does  not  apply  to  all  charges  indiscriminately, 
but  to  certain  indirect  dealings  between  patrons  and  in- 
cumbents. The  words  of  the  statute  are,  *'  that  all  leases, 
gifts,  grants,  feoffments,  conveyances  or  estates,  to  be  made. 
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had,  done,  or  suffered  by  any  master  and  fellows,  &c.  other 
than  for  the  term  of  twenty-one  years  or  three  lives,  shall 
be  utterly  void  and  of  none  effect  to  all  intents,  construc- 
tions and  purposes."  In  Burn's  Ecclesiastical  Law,  title 
Leases,  it  is  said,  that  this  statute  was  intended  to  prevent 
corrupt  bargains  between  patron  and  clerk;  it  being  at 
that  time  a  practice  for  patrons  to  get  some  unworthy 
clergyman  to  take  institution  to  their  vacant  benefices, 
upon  condition  of  having  leases  of  those  benefices  made 
to  themselves  at  very  low  rates  (a).  So  in  Mouys  v. 
Leake  {b).  Lord  Kenyan  says,  that  the  reason  of  making 
the  act  was,  that  in  former  times,  the  patron  sometimes 
presented  a  needy  incumbent,  who,  being  content  to  take 
the  living  on  any^erms,  agreed  to  grant  leases  in  favour  of 
the  patron  himself  (c).  It  is  probable  also,  that  it  was  usual 
to  agree  that  the  living  should  be  charged  with  a  pension. 
The  second  branch  of  the  statute  is  directed  to  this.  The 
provisions  of  13  jE/ir.c.  20,  were  not,  however,  found  to  be 
sufficient,  and  another  statute  was  necessary.  By  14  jB/iz. 
c.  11,  s.  15,  it  was  therefore,  after  reciting  **  that  sundry  evilly 
disposed  persons  had  defrauded  the  true  meaning  of  the 
said  statute,  by  bonds  and  covenants  of  suffering  other 
persons  to  enjoy  ecclesiastical  livings  and  the  fruits  thereof, 
for  that  such  bonds  and  covenants  were  not  in  law  taken  to 
be  leases,  although  they  indeed  amounted  to  so  much,"  it  is 
enacted,  **  that  all  bonds,  contracts,  promises  and  covenants 
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(a)  Vol.  i.  656,  quarto  edit.; 
vol.  ii.  394,  octavo  edit,  citing 
Johns.  t31. 

(6)  8T.  R.415. 

(c)  A  similar  abuse  appears  to 
have  prevailed  in  Spain  about  two 
centuries  earlier.  Mariana  says, 
"  The  Castilian  lords,  availing 
themselves  of  the  confusion  of  the 
times,  had  gotten  possession  of  the 
churches,  under  the  pretence  of 
patronage.  They  placed  and  re- 
moved nt  their  pleasure  hireling 


incumbents,  to  whom  they  as- 
signed a  small  portion  of  the  value 
of  the  tithes,  (una  pequena  cota 
de  la  renta  de  los  diezmos,)  taking 
the  rest  for  themselves.*^ — Hist,  de 
£sp.  lib.  xviii.  cap.  IS.  The  un- 
settled state  of  the  country,  result- 
ing from  (he  introduction  of  the 
then  spurious,  but  now  Intimate 
dynasty  of  Trastamara,  {ante^  voL 
iii.  199,  n.)  appears  to  have  been 
the  cause  of  these  irregularities. 
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18S9.  hereafter  to  be  made,  for  assurance  of  any  lease  thereto- 
fore made,  shall  be  to  all  intents  and  purposes  adjudged 
of  such  force  and  validity,  and  not  otherwise,  as  leases  by 
the  same  persons  made  of  such  benefices  and  ecclesiastical 
promotions  with  cure."  With  reference  to  these  statutes, 
the  object  of  the  legislature  was,  not  to  prevent  the  impover- 
ishment of  the  living,  but  to  prevent  corrupt  dealing  be- 
tween the  patron*  and  the  incumbent.  It  may  be  said  on 
the  other  side,  that  the  first  branch  applies  to  all  leases, 
and  that,  therefore,  the  construction  to  be  put  on  other 
branches  of  the  statute  must  be  as  alleged.  It  was  the  inten- 
tion of  the  legislature  to  make  non-residence  for  eighty  days 
conclusive  evidence  of  a  corrupt  agreement.  It  may  be  said, 
that  the  words  are  general,  and  it  is  usibl  to  recite  parti- 
cular mischiefs.  The  answer  to  that  argument  is  what  is 
said  in  Reniger  v.  Fogassa  (a),  that  statutes  are  to  be  con- 
strued according  to  the  minds  of  the  makers,  and  should 
extend  only  to  such  agreements  as  they  intended.  This 
point  has  never  been  decided.  It  was  alluded  to  in  Doed. 
Rogert  v.  Mears  (6)  and  Mouys  v.  Leake  (c).  The  former 
case  is  referred  to  in  order  to  get  rid  of  the  marginal  note  in 
Mouys  V.  Leake,  which  states  broadly,  that  the  grant  of  a 
rent  charge  by  a  rector  or  vicar  out  of  his  benefice  is  void 
by  13JS/t2.c.  20;  whereas  Lord  Kenyan  expressly  avoided 
giving  any  opinion  upon  that  point.  The  14  Eliz,  was  never 
alluded  to.  A  consideration  of  this  statute  would  probably 
have  induced  the  Court  to  hold  the  grant  valid.  It  would 
be  good  whilst  the  rector  was  resident.  Doe  v.  Mears  was 
the  case  of  a  lease  void  for  non-residence.  The  Courtdecided 
the  case  upon  that  point,  though  the  facts  invited  a  decision 
on  the  other  point.  It  must  be  admitted,  that  the  first  clause 
of  13  Elh.  c.  20,  s.  15,  applies  to  all  leases,  but  the  clause 
that  leases  should  be  void  as  soon  as  they  come  to  any  pos- 
session or  use,  other  than  for  the  maintenance  of  ecclesias- 
tical ministers,  is  repealed  by  14  Hit,  c.  11,  s.  14.     This 

(a)  Plowd.  10,  (by  Sanders, Serjt.  {h)  Cowp.  129. 

ai-guendo.)  {c)  8  T.  R.  41 1. 
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lease  being  voidable  oiily^  and  not  void,  cannot  be  avoided 
by  a  stranger.     Hutnphrestons  case  (a).     The  same  point 
was  conceded  in  Doe  d.  Gates  v.  Somerville  (6),  in  which 
Co.  Litt.4o  a.  was  referred  to,  where  Lord  Coke  expressly 
says,  that  grants,  leases,  Scc.  not  warranted  by  these  acts 
are  not  void,  but  good  against  the  lessor,  for  the  statute 
was  made  for  the  benefit  of  the  successor.     If  that  passage 
had  borne  out  the  proposition,  there  was  an  end  of  the 
question.     If  the  lease  were  absolutely  void,  the  incumbent 
might  take  advantage  of  it.     In  Frogmorton  v.  Scott  (c)  it 
was  held,  that  the  rector  himself,  and  in  Doe  v.  Barber  {d) 
that  a  mere  wrong-doer,  might  take  advantage  of  the  non- 
residence  of  the  lessor.     It  is  therefore,  perhaps,  too  late  to 
contend  that  the  lease  is  voidable  only.     But  the  statute 
only  applies  to  corrupt  dealings  with  the  patron ;  and  the 
intention  of  the  legislature  is  to  be  regarded.     [Parke,  J. 
The  preamble  relates  to  both.     Bayley,  J.  The  preamble 
would  over- ride  all  the  provisions  of  the  statute.     Parke,  J. 
You  argue  that  a  lease  of  lands  of  the  value  of  500/  a  year 
for  51,  could  not  be  avoided  if  the  lessor  were  resident.] 
It  must  go  to  that.     The  second  point  is  as  to  the  extent  to 
which  the  57  Geo,  3,  c.  92,  operates.     That  act,  after  re- 
citing the  acts  of  Henry  8,  and  Elizabeth^  and  44  Geo.  3, 
repeals  so  much  of  those  acts  as  relates  to  spiritual  per- 
sons holding  of  farms,  and  to  leases  of  benefices  and  livings, 
and  to  tniying  and  selling,  and  to  residence  of  spiritual  per- 
sons on  their  benefices ;  and  the  question  is,  whether  that 
part   is   left   subsisting    which   relates  to   charging.      In 
one  instance,  viz.  that  of  28  Hen,  8,  c.  13,  the  statute  con- 
tains no  provisions  but  what  are  repealed  by  57  Geo.  3,  c« 
99y  although  the  recital  does  not  in  words  state  that*  that 
statute  is  repealed  altogether.     [Bay ley,  J.  A  distinction  is 
made  in  this  very  clause  between  the  repeal  of  the  whole 
and  of  part  of  a  statute.]    The  same  difficulty  occurs  with 
respect  to  the    statute  of  14   Eliz.  c.  20.     The   words 

(a)  2  Leon.  218.  (c)  3  East,  467. 

(b)  6  B.  &  C.  130.  id)  2  T.  R.  749. 
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1829.  of  the  13  Eliz.  c.  20,  are  very  extraordinary,  treating  the  rent 
reserved  upon  the  (eases  as  a  charge  upon  the  living. 
[Parke,  J.  The  statute  may  have  meant  that  the  rent,  being 
less  advantageous  than  the  possession,  would  operate  as  a 
charge.  Bay  ley,  J.  The  13  Eliz.  c.  20,  relates  to  leases 
and  also  to  charges.  The  57  Geo,  3,  repeals  only  what 
relates  to  leases,  and  leaves  the  prohibition  as  to  charges 
in  force.  In  Doe  v.  Somerville  it  was  taken  for  granted 
that  the  statute  of  Eliz.  continued  as  to  charges.  With 
respect  to  the  third  point,  the  legality  of  the  assignment, 
the  Court  will  not  look  beyond  the  legal  estate.  Sup- 
posing the  term  to  have  been  well  created,  then  if  James 
had  kept  it  on  his  own  hands  it  would  have  been  available, 
notwithstanding  the  intervening  statute.  It  was  competent 
to  James  to  deal  with  the  term  as  he  pleased,  and  he  as- 
signed to  the  trustees.  The  estate  is  in  some  one,  and 
James  has  assigned  all  the  interest  which  he  possessed. 
The  living  is  not  in  a  worse  situation  by  reason  of  the 
assignment.  The  validity  of  the  assignment  will  be  pre- 
sumed. Dot  d.  Griffin  v.  Mason  (a),  Doe  d.  Lewis  v. 
Bingham  (ft).] 

Chitfy,  contra,  was  directed  by  the  Court  to  confine  him- 
self to  the  last  point.  The  annuities  were  redeemed,  and 
there  was  a  charge  by  way  of  mortgage,  for  money  lent  for 
his  other  occasions,  and  the  assignment  is  in  consideration 
of  2,000/.  paid  to  James,  2,000/.  due  to  W.  R.  Broughton, 
and  of  1,500  advanced  to  B.  Broughton.  Of  these  sums, 
3,500/.  were  a  new  charge  upon  the  living.  [Parke,  J.  If 
the  annuities  were  redeemed,  there  would  in  a  proper  sense 
be  nothing  to  assign.  James  was  supposed  to  have  the 
whole  interest  in  him.]  If  the  security  is  void  by  the  statute 
for  a  part,  it  is  void  in  toto.  Robinson  y.  Bland (c).  By  giv- 
ing effect  to  this  instrument  the  object  of  the  statute  would 
be  defeated.  If  the  whole  estate  vested,  it  would  give  the 
mortgagee  an  advantage  by  compelling  the  party  to  go  into 

(a)  3  Campb.  7.  (A)  4  B.  &  A.  072.  (f)  2  Burr.  1080. 
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equity.  The  instrument  must,  therefore,  be  void  in  all  1829. 
CouKs.  It  appears  by  Burn  (d),  that  the  statute  was  in  fur- 
therance of  the  canon.  If  the  action  had  been  brought  on 
the  demise  of  James,  there  would  have  been  no  answer,  be- 
cause the  annuities  were  not  redeemed,  and  there  was  no 
clause  of  cesser.  But  if  the  assignment  be  void  in  part,  it 
b  void  in  ttfto.  [Bay ley,  J.  That  is  so  when  the  object  of 
the  conveyance  is  malum  in  se.]  The  object  of  the  as- 
signment was  to  afford  the  means  of  charging  the  living, 
which  is  malum  in  se.  It  enables  the  incumbent  to  anti- 
cipate his  revenue ;  whereas  inability  to  make  such  an 
asaignment  would  render  the  incumbent  more  prudent,  and 
keep  him  to  his  annual  income.  ILittledale,  J.  Suppose 
you  strip  the  transaction  of  the  loan  by  W.  R.  Broughton  to 
B.Broughton;  W.  R.  Broughton  says  he  is  ready  to  advance 
the  amount  required  for  the  purpose  of  redeeming  the  an- 
nuities, provided  he  can  have  security.  Then  it  is  a  benefit 
to  JS*.  Broughton  to  get  rid  of  the  annuities.  If  that  were 
the  whole  transaction,  could  you  have  impeached  it  ?  Surely 
that  could  be  done.]  Here  3,500/.  more  waS  advanced. 
It  is  submitted,  that  this  could  not  be  done,  it  would  be  a 
new  charge.  [Bay ley,  J.  Yet  can  it  be  said  that  the  old 
charge  remained  except  at  your  option  ?  Parke,  J.  You  say 
the  intention  of  the  parties  was  to  convert  the  annuity  into  a 
mortgage,  and  that  the  assignment  is  invalid,  because  the 
object  was  to  support  a  charge  void  by  the  act.  But  the 
charge  is  entirely  in  a  new  shape,  a  mortgage  instead  of  an 
annuity.] 

Thesiger,  in  reply.  In  one  of  two  ways  the  plaintiff  is 
*  entitled.  The  annuities  were  either  kept  alive  or  redeemed. 
If  they  were  not  redeemed,  it  is  admitted  that  they  were  a 
valid  charge  upon  the  living.  If  they  are  redeemed,  the 
plaintiff  is  clearly  entitled,  because  he  so  far  discharged  the 
living.  It  is  said,  that  the  addition  of  the  3,500/.  makes  all 
the  difference.     In  the  late  cases  collected  in  the  note  to 

(a)  Burn*s  £cd.  Law. 

Vol.  IV.  s 
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J8S9.  Butler  \.  fVigge(a)  it  is  settled  that,  unless  the  act  expressly 
declares  that  all  securities  and  instruments  which  contain 
matters  contrary  to  the  act  shall  be  absolutely  void»  so 
much  only  of  such  securities  and  instruments  as  is  contrary 
to  the  act  will  be  avoided,  and  the  rest  will  stand  good. 
[BayUy,  J.  In  Greenwood  v.  The  Bishop  of  London  (6)  it 
was  held,  thdt  as  the  statutes  contained  no  express  provi- 
sion for  avoiding  simoniacal  conveyances,  they  are  left  to 
the  operation  of  the  common  law,  which  will  reject  the 
illegal  part,  and  leave  the  rest  untouched  if  they  can  be 
fairly  separated.  Suppose  no  further  advance  of  money 
had  taken  place ;  by  converting  the  security  into  a  mort- 
gage payable  at  a  certain  time,  the  mortgagee  might  take 
the  whole.  Littledale,  J.  It  is  quite  clear  that  the  £000/. 
could  not  be  raised  by  way  of  mortgage ;  the  only  question 
is,  whether  the  term  could  be  assigned  as  if  it  had  been 
assigned  in  consideration  of  5s,,  and  no  more.  An  assign- 
ment of  the  whole  estate  entitles  the  lessors  of  the  plaintiff 
to  have  the  profits  to  the  same  extent  that  the  assignor  could 
have  taken  "them,  and  only  kept  alive  so  much  of  the  charge 
as  the  annuity  would  extend  to.  It  is  incumbent  on  the 
defendant  to  show  that  there  was  no  memorial.  The  legal 
estate  was  in  James,  and  could  not  be  got  out  of  him  with- 
out going  into  a  court  of  equity. 

Cur,  adv.  vult. 
The  judgment  of  the  Court  was  now  given  by 

Bayley,  J.,  who,  after  stating  the  facts  of  the  case,  pro- 
ceeded thus :  Three  annuities,  amounting  together  to  £99/* 
75.,  were  charged  upon  this  rectory  during  a  period  when 
the  statute  of  IS  Eliz.  c.  £0  stood  repealed  by  43  Geo,  3,  c.84. 
Before  the  execution  of  the  deed  of  26  May,  1820,  the  43 
Geo.  3,  c.  84,  and  part  of  the  13  EUz.  c.  20,  were  repealed  by 
57  Geo,  3,  c.  99,  the  effect  of  which  latter  enactment  was 
to  remove  so  much  of  the  statute  of  EUz.  as  was  not  again 

(a)  1  Wms.  Sauiul.  66,  (c/).       (W  5  Taunton,  727;  1  Marshall,  393. 
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repealed  by  57  Geo.  3,  c.  99-  If  the  deed  of  1B20  had 
simply  created  a  new  charge  upon  the  rectory^  it  would  have 
been  necessary  to  determine  whether  the  statute  of  Eliz. 
applied  to  annuities  granted  for  a  valuable  consideration  (a). 
But  here,  so  far  as  concerns  the  assignment  of  the  term 
upon  which  the  title  of  the  lessors  of  the  plaintiff  stands,  no 
new  charge  is  created.  It  was  an  assignment  of  the  rectory 
by  James,  confirmed  by  B.  Broughton,  and  accompanied 
with  an  assignment  by  James  of  the  purchase  moneys  of  the 
three  annuities ;  the  amount  of  which  was  afterwards  to 
remain  at  five  per  cent.  If  the  term  constituted  a  valid 
security  for  the  annuities,  it  would  be  equally  so  for  the 
common  interest  of  five  per  cent,  which  has  been  substituted 
for  the  annuity  interest.  By  the  assignment,  which  to  this 
extent  is  merely  a  continuation  of  the  old  charge,  the  legal 
estate  passed  to  W.  R.  Broughton,  whose  executors  are 
therefore  entitled  to  maintain  this  ejectment. 

Judgment  for  the  plaintiff. 

(a)  That  question  has  since  been  decided  in  the  affirmative.    See 
Shaw  V.  PrUchard,  pott. 


Taylor,  Gent.,  one,  8cc.  v.  Watson  and  another,  Gents., 

two,  &c. 

Assumpsit.     The  first  count  of  the  declaration  stated.  An  undertak- 
that  before  and  at  the  time  of  the  making  of  the  promise  ^^^^  of*he 
&c.  a  certain  suit  had  been  prosecuted  and  was  then  pend-  plaintiff's  at- 
ing  in  the   King's  Bench,  in  which  Duncan  Graham  was  action  still 

plaintiff,  and  William  Chrustie  and  Simon  Taylor  were  de-  pendmg,  in 
■^  -^     ^  '^     .  consideration 

fendants,  and  wherein  the  said  D.  Graham  had  impleaded  that  the  plain- 
ihe  said  W.  Chrystie  and   S.  Taylor  on  certain  promises  [£  cSu'^nt^'of 

and  undertakings  of  the  said  W.  Chrystie  and  .S.  Taylor,  to  that  attorney, 

I  e  .        '     ^nifi  nr%     ^  J   Rive  an  autho- 

recover  a  certam  large  sura  of  money,  to  wit,  lo5/.  135.  oa.  ^^„  j^  ^j,g  jg, 

due  from  the  said  W.  Chrystie  and  S.  Taylor  to  the  said  D.  fendant  to  pay 

.  .  ,  over  the  debt 

Graham:  in  which  suit,  during  all  the  time  aforesaid,  Taylor,  sued  for  to  a 

the  now  plaintiff,  was  attorney  for  the  said  D.  Graham,  creditor  of  the 
"  '  -^  plaintin,  is  not 

s  2  •binding. 
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And  whereas  also,  during  all  the  time  aforesaid,  said  I>. 
Graham  was  indebted  and  liable  in  a  certain  other  large 
sum  of  money,  to  wit,  648/.  175.  3d.  to,  amongst  divers 
other  persons,  one  James  Goodall:  And  thereupon  hereto- 
fore, to  wit,  5  March,  1827,  at  &c.  in  consideration  that 
said  D,  Graham,  at  the  special  instance  8cc.  of  defendants, 
would,  with  the  consent  of  plaintiff,  as  such  attorney  for 
said  £).  Graham,  give  an  authority  for  said  W.  Christie  and 
S.  Taylor  to  pay  the  said  sum  of  money,  to  wit,  l65/.  135. 5d. 
to  the  said  J.  GoodaUy  they  defendants  undertook  &c.  that 
they  would  pay  to  plaintiff  the  amount  of  his  costs  in  the 
said  suit.  Avermentj  that  afterwards,  to  wit,  on  8cc.  at  &c. 
said  D.  Graham,  confiding  in  the  said  promise  &c.  did, 
with  the  consent  of  plaintiff,  give  an  authority  to  said  W. 
Chrystie  and  S.  Taylor  to  pay  said  sum  of  money,  to  wit, 
l65l,  135.  5d,  to  the  said  J.  Goodall,  whereof  the  defend- 
ants then  and  there  had  notice.  Averment,  that  plain- 
tiff*s  costs  in  the  said  suit  then  and  there  amounted  to  a 
large  sum  of  money,  to  wit,  60/.  whereof  defendants  after- 
wards, to  wit,  on  &c.  at  &c.  had  notice.  No  averment 
of  non-payment  (a). 

The  second  count,  after  the  same  introductory  matter, 
stated,  that  in  consideration  that  D.  Graham  would  give 
authority  to  If.  Chrystie  and  .S.  Taylor  to  pay  said  sum,  to 
wit,  of  165/.  135.  5d.  to  J.  Goodall,  they  the  defendants 
undertook  8cc.  that  they  would  pay  to  plaintiff  the  amount 
of  his  costs  in  the.  said  suit.  Averment,  that  afterwards,  to 
wit,  on  &c.,  at  Sec.,  the  said  D.  Graham  did  give  authority 
to  the  said  W.  Chrystie  and  S.  Taylor  to  pay  the  said  sum 
of  money,  to  wit,  165/.  135. 5d.  to  said  J,  Goodall,  whereof 
the  defendants  then  and  there  had  notice.  Averment,  that 
plaintiff's  costs  in  the  said  suit  then  and  there  amounted  to 
a  large  sum  of  money,  to  wit,  60/.,  whereof  defendant 
afterwards,  to  wit,  on  &c.  at  &c.  had  notice.  Yet  defend- 
ants, not  regarding  &c.,  have  not  as  yet  paid  to  plaintiff 


(a)  Vide  post,  267. 
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the  said  sums  of  money,  bis  said  costs,  or  any  part  thereof, 
but  have  wholly  refused  so  to  do. 

The  third  count,  after  the  same  introductory  matter, 
went  on  to  allege,  that  defendants,  before  and  at  the  time 
of  the  making  of  the  promise  &c.  hereinafter  mentioned, 
were  attorneys  for  the  said  J.  Goodall:  And  thereupon 
heretofore,  to  wit,  5  March,  1827,  at  &c.,  in  consideration 
that  £).  Graham,  at  the  special  instance  &c.  of  defendants, 
would  give  an  authority  for  W.  Chrystie  and  <S.  Taylor  to 
pay  the  said  sum  of  money,  to  wit,  165/.  ISs.  5d.  to  said  J. 
Goodall,  they,  defendants,  undertook  8cc.  that  they  would 
procure  plaintiff's  costs  in  the  said  suit  to  be  paid  to  him. 
Averment,  that  afterwards,  to  wit,  on  &c.,  at  8cc.,  D.  GrOf 
ham,  confiding  in  the  said  last-mentioned  promise  &c., 
did  give  an  authority  for  W.  Chrystie  and  S,  Taylor  to  pay 
the  said  sum  of  money,  to  wit,  \Q5L\Ss.bd.  to  the  said 
•/.  Goodall,  whereof  defendants  then  and  there  had  notice. 
Averment,  that  plaintiff's  costs  in  the  said  suit  amounted  to 
a  large  sum  of  money,  to  wit,  60/.,  whereof  defendant  after- 
wards, to  wit,  on  8cc.,  at  &c.,  had  notice :  Yet  defendants, 
although  often  requested,  have  not  as  yet  procured  plain- 
tiff's costs  in  the  said  suit  to  be  paid  to  him,  but  have  wholly 
refused  so  to  do ;  and  the  same  remain  and  are  unpaid  and 
unsatisfied  to  him,  to  wit,  at  &c. 

The  fourth  count,  after  the  same  introductory  matter  as 
the  third,  stated,  that  in  consideration  that  D.  Graham, 
at  the  special  instance  8cc.  of  defendants,  would  give  autho- 
rity to  IV ,  Chrystie  and  <S.  Taylor  to  pay  the  said  sum,  to 
wit,  165/.  \Ss.5d*  to  the  said  J.  Goodall,  defendants  under- 
took 8cc.  that  they  would  not  accept  the  same  but  on  pay- 
ment to  plaintiff  of  his  costs  in  the  said  suit  as  such  attorney 
for  the  said  £).  Graham,  Averment,  that  afterwards,  to  wit, 
on  8cc.,  at  8cc.,  the  said  D,  Graham,  confiding  in  the  said 
promise  &c.,  did  give  authority  to  the  said  W.  Chrystie  and 
<S.  Taylor  to  pay  the  said  sum  of  money,  to  wit,  l65/.  \Ss*5d. 
to  the  said  J.  Goodall.  Averment,  that  the  said  costs  in  the 
said  suit  amounted  to  a  large  sum  of  money,  to  wit,  60/., 
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18S9.  whereof  defendants  then  and  there  had  notice:  Yet  de- 
fendantSy  not  regarding  &c.y  did  afterwards,  to  wit,  on  &a, 
at  Sec.,  accept  and  receive  the  said  authority  of  the  said  X). 
Graham,  without  payment  to  plaintiff  of  his  said  costs,  and 
then  and  there  used  and  employed  the  same;  and  by  reason 
thereof,  afterwards,  to  wit,  on  8cc.,  at  8cc.,  the  said  J.  Good- 
all  received  of  the  said  W.  Chrystie  and  S.  Taylor,  who 
then  and  there  thereby  paid  the  said  J,  Goodall  the  said 
sum  of  money,  to  wit,  l65/.  \3s.  5d,,  to  wit,  at  &c.,  and 
the  said  costs  of  plaintiff  remain  and  are  unpaid  and  unsa- 
tisfied, and  defendants  have  not  paid  to  plaintiff  bis  said 
costs,  nor  hath  said  «7.  Goodall  paid  the  same :  But  de- 
fendants and  said  J.  Goodall  have  wholly  refused  so  to  do, 
to  wit,  at  &c. 

The  declaration  contained  also  counts  for  work  and 
kbour  and  business  done  as  an  attorney,  and  the  money 
counts. 

Special  demurrer  to  the  first  four  counts  of  the  declara- 
tion, assigning  for  causes  that  the  several  supposed  pro- 
mises and  undertakings  in  those  counts  respectively  men- 
tioned do  not,  nor  do  any  nor  does  either  of  them  appear 
to  be  founded  upon  any  consideration  moving  from  plaintiff 
to  defendants,  but  appear  to  have  been  made  to  plaintiff 
by  defendants,  if  at  all,  without  any  good,  adequate,  or 
sufficient  consideration  whatever,  and  to  be  naked  agree- 
ments. And  also  for  that  it  is  not  stated  or  alleged  in  or  by 
those  counts  respectively,  or  either  of  them,  that  plaintiff  had 
any  or  what  right  to  the  said  several  sums  of  l65/.  \3s.  5d. 
in  those  counts  respectively  mentioned,  or  any  or  either  of 
them,  or  that  he  had  any  right  or  authority  to  prevent  the 
said  X).  Graham  from  giving  authority  to  the  said  W.  Chrys- 
tie  and  S.  Taylor  to  pay  the  said  sums  of  l65l.  135. 5d.  in 
those  counts  respectively  mentioned,  or  any  or  either  of 
them,  to  the  said  «7.  Goodall;  nor  does  it  appear  that  plain- 
tiff had  recovered  any  judgment  or  judgments  in  the  said 
actions  in  the  said  first,  second,  third,  and  fourth  counts 
mentioned  to  have  been  commenced  by  the  said  D.  Gra- 
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ham  against  said  W.  Chrystie  and  S.  Taylor,  or  in  either  of 
ibem,  or  that  plaintiff  had  given  any  notice  to  the  said  W. 
Chrystie  and  S,  Taylor  not  to  pay  over  said  several  sums 
of  165/.  iSs.  5d.,  or  either  of  them,  to  the  said  D.  Graham 
or  the  said  J.  Goodall,  or  to  any  person  or  persons  other 
than  plaintiff,  as  the  attorney  in  the  action  in  those  counts 
respectively  mentioned ;  and  also  for  that  it  does  not  appear 
in  or  by  said  counts,  or  either  of  them,  that  plaintiff  had  any 
lien  upon  or  right  to  the  said  costs.     Joinder  in  demurrer. 
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Pattesoiif  in  support  of  the  demurrer.  To  maintain  an 
aasumpsit  there  must  be  a  consideration  moving  from  the 
plaintiff.  This  rule  is  laid  down  by  Mr.  Selwyn  (a),  and 
supported  by  a  reference  to  Bourne  v.  Mason  {b),  and 
Crow  V.  Rogers  (c).  In  those  cases  it  was  held  that  a 
party  could  not  sue  upon  the  promise  who  was  not  a  party 
to  the  consideration.  Here  it  is  not  alleged  that  the  pro- 
mise was  made  in  consideration  of  any  thing  done  or  relin- 
quished by  the  plaintiff.  The  first  count  seems  to  be  the 
only  one  with  which  the  defendant  need  grapple.  In  that 
count  it  is  alleged  that  the  authority  was  to  be  given  at  the 
request  of  the  defendants.  It  seems  as  if  the  plaintiff  had 
a  right  to  prevent  the  money  from  being  paid  over,  and 
that  he  had  relinquished  that  right  in  favour  of  the  defend- 
ants; but  it  does  not  amount  even  to  that.  It  is  no  where 
averred  that  the  plaintiff  had  any  right  to  prevent  Graham 
from  authorising  defendants  in  that  action  to  pay  the  money 
over.  It  may  be  admitted  that  an  attorney  has  a  lien  upon 
the  judgment  for  his  costs,  and  that  if  the  money  be  paid 
in  fraud  of  that  lien,  he  will  be  allowed  to  proceed  for 
his  costs.  [Parke,  J.  It  does  not  appear  that  any  costs 
were  due.]  It  may  be  said,  that  before  judgment,  if  the 
attorney  gives  notice  to  the  adverse  party  not  to  settle 
without  securing  his  costs  already  incurred,  he  may  have 
a  right  to  proceed  in  the  action  for  the  purpose  of  recover- 
ing them.   No  doubt  if  defendant  and  plaintiff  had  colluded, 

(a)  Sclw.  N.  P.  7th  edit.  52.         (6)  1  Veiilr.  (5.         (c)  1  Stra.  592. 
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the  attorney  might  have  gone  on ;  but  there  does  not  appear 
to  be  any  case  where  a  bon&  fide  payment^  though  after 
notice,  has  been  held  to  be  improperly  made.  Here  it  is 
not  even  pretended  that  notice  was  given.  The  plaintiff 
ought  to  have  put  himself  in  that  situation  that  he  had  tied 
up  Chrystie  and  Taylor  from  paying  the  money  to  Graham 
without  the  consent  of  the  plaintiff.  The  count  shews  no 
detriment  to  the  plaintiff,  nor  any  benefit  whatever  derived 
from  the  act  of  plaintiff.  It  is  not  stated  that  plaintiff  bad 
any  lien  against  his  own  client  for  costs.  It  does  not 
appear  that  plaintiff  might  have  gone  on  for  costs  against 
Graham,  or  that  he  relinquished  any  right.  It  is  not  stated 
that  he  had  any  right  to  prevent  the  money  from  getting 
into  the  hands  of  Goodall,  or  that  he  relinquished  such 
rigbtr  \_Bayley,  J.  There  is  nothing  to  shew  that  the 
authority  is  effectual.  Chrystie  and  Taylor  never  bound 
themselves  to  accede  to  the  authority.]  The  second  count 
is  in  the  same  situation.  The  fourth  count  states  the 
promise  to  be,  that  the  defendants  would  not  accept  the 
165/.  135.  5d.,  but  upon  payment  to  plaintiff  of  his  costs. 
This  count,  however,  does  aver  that  defendants  were  attor- 
neys of  Goodall,  and  that  the  authority  was  acted  upon ; 
but  the  vice  of  that  count  is,  that  the  consideration  is  there 
laid  ill. 


Campbell,  coiitrd.  If  it  appear  that  the  plaintiff  had  a 
lien  on  the  money,  there  is  a  sufficient  consideration  and 
promise.  A  lien  belongs  to  an  attorney  upon  all  money 
recovered  or  to  be  recovered  by  him.  The  Court  will  take 
notice  that  an  attorney  has  a  lieu  to  this  extent,  and  this 
being  a  point  of  law,  it  was  not  necessary  to  allege  in  the 
declaration  that  the  plaintiff  had  a  lien^  or  that  he  had 
waived  it.  The  question  as  to  the  personal  liability  of  an 
attorney  upon  such  a  promise  as  this  does  not  arise  (a). 


(a)  As  to  which  see  Appleton  v. 
Banktf  5  East,  148;  Burrell  v. 
Jonet,   3  B.  &  A.  47;  Iveson  v. 


ConingtoYi,  «  D.  &  R.307;  1  B. 
&  C.  160;  Scracev,  WhiUington^ 
3D.&R.  195;  2  B.  &C.  11. 
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The  plaintifF  had  brought  an  action  for  165/.  \3s.  5d.,  and 
^hat  sum  clearly  appears  to  have  been  due.     The  law  raises 
the  debtj  and  will  not  presume  it  satisfied.     [Bayley,  J. 
Has  an  attorney  any  lien  until  the  money  is  recovered  and 
in  his  hands  ?]     In  Read  v.  Dapper  (a)  it  was  held  that  the 
defendant  could  not  pay  over  the  debt  to  the  plaintiff  after 
notice  from  the  plaintiff's  attorney  not  to  do  so^  even  where 
no  fraud  could  be  charged.     In  Drinkwater  v.  Goodwin  (Jb) 
it  was  held  that  a  factor  had  a  lien.     \Farke,  J.  He  made 
the  contract.     In  this  case  the  plaintiff  does  not  give  up 
his  claim  against  Graham  or  upon  the  money.]     As  matters 
stood  before  this  contract  was  entered  into,  the  plaintifF 
might  have  resorted  to  his  own  client,  and  had  a  chance  of 
obtaining  payment  out  of  the  sum  to  be  recovered.     It  was 
not,  strictly  speaking,  a  lien,  because  there  was  no  pos- 
session.    It  was  the  chance  of  recovering  money,  and  of 
repaying  himself  out  of  that  money,  when  the  lien  should 
have  accrued.     The  question  is,  whether  a  waiver  of  that 
advantage  is  a  sufficient  consideration  to  support  the  pro* 
mise.     That  is  implied  in  the  terms  of  the  question.     It  is 
immaterial  whether  the  promissor  derives  any  benefit  from 
the  consideration.     The  lien  would  attach  if  the  money 
were  paid  in  the  course  of  a  suit.     \Bayleif,  J.  There  is 
nothing  to  shew  that  the  plaintiff's  right  to  call  upon  Gra^ 
ham  has  been  impeached,  or  to  shew  that  Graham  is  insol- 
vent.]    The  giving  up  of  the  security  is  sufficient.     The 
moment  the  authority  was  given,  with  the  plaintiff's  assent, 
he  had  no  longer  any  claim  upon  the  165/.  \Ss.5d.     He 
could  only  look  to  Graham^  his  own  client.     [ParAre,  J. 
In  Readv.  Dapper  there  was  a  judgment.     Before  judg- 
ment could  the  attorney  prevent  the  defendant,  by  a  notice, 
from  paying  the  debt  to  a  solvent  plaintiff?     My  impres- 
sion is,  that  there  must  be  fraud,  a  settlement  with   the 
knowledge  that  no  part  of  the  money  will  reach  the  attor- 
ney.    Where  there  is  no  fraud  you  may  compromise  and 
receive  the  money.     Bayley,  J.  If  Graham  had  thought  fit 

(«)  6  T.  R.  361.  (ft)  Cowp.  S56. 
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be  might  have  entered  into  an  arrangement  in  the  original 
jj^^j^^       action.     Even  in  the  Common  Pleas,  where  the  practice  is 
V*  rather  diflferent  upon  this  point,  the  Court  will  not  inter- 

fere, except  in  cases  of  fraud.]  The  question  is,  whether, 
after  the  authority  had  been  given,  the  plaintiff  was  equally 
secure  as  before.  He  is  now  confined  to  Crrakam,  and 
may  lose  his  costs  altogether.  Then  there  la  sufficient 
performance  averred.  The  plaintiff  did  give  bis  assent  to 
the  authority.  It  is  immaterial  whether  the  authority  was 
acquiesced  in  by  Chrystie  and  Taylor,  because  it  would 
authorise  them,  if  they  chose  to  act  upon  it;  and  the  chance 
of  its  being  acted  upon  is  sufficient.  [Bayley,  J.  Unless 
Christie  and  Taylor  consented  to  pay  over  the  money  to 
Goodall,  the  parties  remain  as  they  were.  If  the  authority 
was-  not  acted  on,  it  is  useless.  Upon  this  count  the  right 
seems  still  to  remain  as  perfect  as  ever.  Parke,  J.  You 
say  that  Graham  is  prejudiced,  and  that  thereby  you  are 
injured.]  The  plaintiff  is  no  longer  in  the  same  situation. 
There  was  nothing  to  prejudice  his  interposition  before. 
[Parke,  J.  The  other  counts  are  much  more  difficult  to 
support  than  the  first.  There  is  nothing  moving  firom 
plaintiff.  The  plaintiff  must  confer  a  benefit,  or  suffer 
detriment.] 

Patieson,  in  reply.  The  injury  is  of  the  minutest  qua- 
lity, if  any.  [Parke,  J.  The  question  is,  whether  giving 
up  a  remote  chance  is  a  sufficient  consideration.]  The 
consideration  ought  to  be  alleged  with  complete  accuracy. 
Then  it  is  not  alleged  that  the  consent  of  the  plaintiff  was 
given  at  request  of  defendant.  [  Parke,  J.  Suppose  the  pro- 
mise had  been  laid  to  be  in  consideration  plaintiff  would  con- 
sent.] It  might  have  run,  that  in  consideration  plaintiff,  at 
request  of  defendants,  had  consented  that  Graham  should  do 
so  and  so.  But  even  then  there  ought  to  appear  something 
for  which  a  consent  is  necessary.  It  is  not  so  shewn.  If 
it  had  been  said  that  Graham  was  unable  to  pay,  and  that 
notice  had  been  given,  it  would  have  been  within  one  of 
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the  cases  (a).  The  plaintiff  might  have  said^  that  in  consi- 
deration he  had  forborne  to  give  notice^  defendants  pro- 
mised. There  is  no  distinct  averment  that  plaintiff  ever 
waived  bis  chance.  The  declaration  ought  to  shew  that 
plaintiff  agreed  to  sustain  detriment,  and  that  he  did  sustain 
detriment.  There  is  nothing  to  shew  that  any  detriment 
was  sustained.  The  plaintiff  may  still  have  a  right  to  pro- 
ceed to  judgment  against  Chrystie  and  Taylor  in  the  name 
of  Graham.  The  first  count  contains  no  allegation  of  non- 
payment. [Parke,  J.  That  omission  is  not  assigned  as 
ground  of  special  demurrer^  and  therefore  the  demurrer 
must  be  considered  in  that  respect  as  general.  If  this  is  a 
consideration,  it  is  the  least  that  ever  was  put  into  a  decla- 
ration. If  the  situation  of  the  parties  is  altered,  it  is  by 
the  act  of  third  persons,  over  whom  the  plaintiff  has  no 
controul.] 

Cur.  adv.  vult. 
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At  a  subsequent  day  the  Court  intimated  an  opinion  that 
the  declaration  could  not  be  supported ;  and  Parke,  J., 
observed^  that  the  alleged  consent  to  the  payment  of  the 
money  to  Goodall  was  void,  as  the  act  might  have  been 
done  without  his  consent. 

Upon  this  opinion  being  intimated,  the  plaintiff  prayed 
for  leave  to  amend  the  declaration,  which  was  granted  {b). 

Leave  to  amend,  on  payment  of  costs. 


(a)  Read  v.  JDupper,  ante,  265. 

{b)  Before  argument  leave  may 
be  obtained  to  amend,  as  matter 
of  course;  but  where  the  party 
has  chosen  to  proceed  with  the  ar- 
gument, and  take  the  chance  of 
the  decision's  being  in  his  favour, 
an  amendment  is  matter  of  indul- 


gence. This  indulgence,  however, 
is  rarely  refused,  where  the  point 
raised  by  the  demurrer  is  either 
new  or  difficult,  unless  an  intima- 
tion of  the  necessity  of  amending 
has  previously  been  thrown  out 
and  disregarded. 
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\^^-^j  Galliers  v.  Moss. 

Lands  of  REPLEVIN.     The  defendant  made  cognizance  as  bailiff 

mortgagee  in  ^f  one  AIsop,  for  189/.,  for  one  half  year's  rent  of  a  house 

fee  will  not  jj^id  by  plaintiff  under  Ahop,     Plea,  non  tenuit  modo  et 
pass  under  a  .  , 

general  devise  form^.     At  the  trial   before  Park,  J.  at  the  spring  assizes 

kndl^Ahe  ^^^  ^^^  county  of  Hereford,  1828,  the  following  facts  ap- 

devise  be  sub-  peared  : — 

which* JJ^was  '"  ^  ^^f  ^^^  plaintiff's  landlord  conveyed  the  premises  by 
not  entitled  to  ^ay  of  mortgage  to  Nightingale  in  fee,  who,  by  his  will, 
spectofthe  dated  6  May,  1803,  charged  his  real  estates  with  the  pay- 
mortgaged  ment  of  certain  annuities  and  legacies,  and  subject  thereto, 
A  bequest  by  devised  all  his  messuages,  lands,  tenements  and  heredita- 
executors  ad-  ™^"^  ^^  Toplis,  Saxton  and  Alsop,  their  heirs  and  assigns, 
ministrators,  until  W,  E.  Shore  should  attain  twenty^one,  with  limita- 
il/sstodLin  tions  over  in  case  Shore  should  die  before  he  attained  that 
trade, ready  age  without  male  issue;  in  trust  that  Toplis,  Saxton  und 

money,  and  °  ,      ,    .  .  r   i  •  i       ,  ,  , 

securities  for  Alsop,  or  the  heirs  or  assigns  of  the  survivor,  should  apply 

money,  debts,  ^^j  dispose  of  the  rents  and  profits  as  therein  expressed  ; 

estates  and  but  with  a  discretionary  power  to  the  trustees  to  sell  certain 

norcarry'il.'s  P**"^^  ^^  ^^^^^  '*®*'  estate  not  embracing  the  premises  in 

legal  estate  in  question.     And  he   thereby   devised  to   Shore,  when   he 

fee,  althmigh  should  have  attained  twenty-one,  all  his  messuages,  8cc.  for 

V™?^    w  life,  with  remainder  to  trustees  to  preserve  contingent  re- 

his  heirg,  exe-  mainders ;  remainder  to  his  first  and  other  sons,  in  strict 

m  m 

nisuBtorsTnd  s^^^'cment,  with  remainders  over.     He  then  bequeathed  all 

assigns,  shall  his  stock  in  trade,  cotton  mill,  8cc.,  securities  for  money, 

duce  thereof  debts,  and  other  personal  estates,  to  Toplis  Saxton,  and 

and  of  A*s  Alsop,  their  executors,  administrators  and  assigns,  upon  trust, 
real  estates,  ,  . 

(devised  to  B,  that  Toplis,  Saxton  and  Alsop,  or  the  heirs,  executors,  ad- 

bv  a  separate  ministrators,  or  assigns,  of  the  survivor,  should  sell  and  dis- 
clause,  which  '    ^  .  . 

does  not  affect  pose  of  the  said  stock  in  trade,  cotton  mill,  and  personal 

propeity)^m^  estates  and  effects,  and  collect  his  debts,  and  invest  the 

the  purchase  same  in  the  purchase  of  freehold  lands  in  England,  or  in 

conveyed  to  ^^^  United  States  of  America,  or  to  procure  the  same  to  be 

certain  uses  conveyed  to  such  uses,  and  for  such  estates  as  were  therein 

in  strict  settle-  .     . 

ment.  before  limited,  of  his  messuages,  lands,  tenements  and  here- 


Galliers 
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ditaments  therein  before  devised  for  the  term  or  time;  and         1899. 
upon  the  trusts  aforesaid,  except  the  power  of  sale.  NirgA/iw- 
gn/e's  death  took  place  in  June,  ]  803,  and  was  soon  fol-  v. 

lowed  by  that  of  Toplis  and  Saxton.  The  rent  at  the  time  ^^'^ 
of  the  mortgage  was  9,501,  but  was  afterwards  raised  by  the 
mortgagor  to  378/.  Neither  Nightingale,  nor  either  of  the 
executors  and  devisees,  ever  received  rent  from  the  plaintiff; 
but  in  August,  18^6,  before  the  rent  distrained  for  became 
due,  Abop  gave  the  plaintiff  notice  of  the  mortgage,  &c., 
and  required  that  the  rent  then  due  (a),  and  that  which 
would  thereafter  accrue,  should  be  paid  to  himself.  For 
the  plaintiff  it  was  objected,  that  the  legal  estate  in  the 
mortgaged  premises  did  not  pass  by  the  devise,  which  con- 
templated the  passing  of  interests  which  the  devisor  had 
full  right  to  limit  and  control  as  he  pleased ;  and  that  as  the 
holding  at  37B/.  per  annum  had  been  created  subsequently 
to  the  mortgage,  the  mortgagee  could  only  distrain  for  the 
original  rent,  which  alone  was  incident  to  the  reversion 
assigned  to  him.  The  learned  Judge  was  of  opinion,  that 
the  estate  in  mortgage  passed  under  the  general  words  **  all 
my  messuages,  lands,  tenements  and  hereditaments,"  and 
that  the  devisee  of  the  mortgage  was  entitled  to  adopt  the 
new  term  of  the  demise  to  the  plaintiff.  A  verdict  having 
been  found  for  the  defendant, 

Russell,  Serjt.,  in  Easter  term  last,  moved  for  a  rule  nisi,  for 
a  new  trial,  and  in  support  of  the  first  objection  cited  Morgan 
ex  parte  (6),  and  Lord  Br  ay  broke  v.  Inskip(c),  there  referred 
to  by  LfOrd  Eldon  in  giving  judgment.  Upon  the  second 
point,  he  urged  that  the  mortgagee  could  not  sue  upon  the 
contract  of  the  mortgagor  subsequent  to  the  execution  of 
the  mortgage.  Even  the  notice  given  to  the  plaintiff  by 
Alsop  required  the  plaintiff  to  pay  rent  at  the  rate  of  250L 
per  annum ;  and  the  only  evidence  to  support  the  claim  for 
rent  at  the  rate  of  378/.  was  that  plaintiff  had  said  that  he 

(a)  Et  vide  ante,  iii.  109,  n.  (c)  8  Ves.  417. 

\h)  10  Ves.  101. 
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March,  anno  1 6 19,  the  said  Peter  Key,  by  his  will  in  18«9. 
writing,  gave  to  Robert  Key  all  his  goods,  monies,  bills  or 
bonds,  mortgages  or  specialities  for  monies,  and  made  him 
his  executor  and  died  ;  and  that  the  150/.  not  being  paid, 
Robert  Key  entered  and  let  to  the  plaintiiF;  and  without 
argument,  the  opinion  of  the  Court  was,  that  these  words 
'  all  my  mortgages*  made  a  good  devise  of  the  lands  mort-* 
gaged ;  whereupon  judgment  was  given  for  the  plaiotiff." 
For  this  purpose  the  estate  in  the  land  is  the  same  thing 
as  the  money  secured  by  it.  Silberschildt  v.  Schiott  {a). 
Here  the  devise  is  not  as  in  Wilkinson  v.  Merryland  {b). 
Strong  V.  Teatt  (c),  Roe  d.  Reade  v.  Reade  (d),  Morgan, 
ex  parte  (e),  subjected  to  any  charge  which  the  party  had 
no  right  to  impose  upon  property  in  which  he  had  not  the 
entire  beneficial  interest.  On  the  other  hand,  it  cannot 
be  supposed  to  have  been  the  intention  of  the  testator, 
when  he  was  giving  to  his  executors  and  trustees  the  fullest 
controul  over  his  property,  to  exclude  them  from  the  means 
of  enforcing  the  payment  of  the  debt  by  distress  upon  the 
tenant  during  the  continuance  of  the  plaintiff's  interest, 
or  by  an  ejectment  after  it  should  be  determined. 

Russell,  Serjt.,  and  E,  V,  Williams,  contrd.  The  right 
to  distrain  is  claimed  in  respect  of  the  inheritance ;  and  in 
this  the  mortgagee  had  only  a  bare  trust  estate,  which  it 
cannot  be  supposed  the  testator  meant  to  devise,  and  of 
the  existence  of  which  he  was,  in  all  probability,  igno- 
rant; otherwise  he  would  not  have  used  words  sufficiently 
large  to  embrace  this  trust  estate  when  making  a  provision 
for  his  family  in  the  form  of  a  strict  settlement.  It  is  said, 
that  the  estate  passed  under  the  words  ''securities  for 
moneys."  No  authority  is  cited  in  support  of  this  position, 
except  the  anomalous  case  of  Crips  v.  GrysiL  There, 
however,  we  find  the  word  '*  mortgages,"  which  may,  perhaps, 
have  been  understood  to  mean  the  mortgage  tenures.    Here 

(a)  3  V.  &  B.  49.  (J)  8  T.  R.  118. 

(6)  Cro.  Car.  447,  449.  («)  10  Ves.  101. 

(r)  1  \V.  Bla.  201. 


272 


1829. 


Galliers 

V 

Moss. 


CASES  IN  THE  KINGS  BENCH, 

the.  words  are  used  in  connexion  with  tools^  utensils,  ready 
money  and  personal  estate,  which  plainly  shews  that  the 
word  **  securities"  is  used  in  the  popular  sense  of  written 
documents.  And  even  the  word  "  mortgages"  would  not, 
when  found  in  such  company,  be  construed  to  extend  to  the 
estate  in  the  land.  Tiltei/  v.  Simpsori{a).  Crips  v.  Grysil 
is  a  singular  case,  and  is  irreconcilable  with  Wilkinson  v. 
Merryland  (Jb)  which  was  decided  a  few  years  after  Martin 


(fl)  2  T.  R.  669,  n. 

ih)  Cro.  Car.  447,  ibid.  449,  W. 
Jones,  380,  S.  C.    The  principal 
difierence  between  the  two  cases 
in  Croke  seems  to  be,  that  in  Cript 
V.  Grytil  the  mortgage  had  not  be- 
come absolute  at  the  time  of  the 
devise,  whereas   in  Wilkinson  v. 
Merryland  the  mortgage  is  stated 
toha?e  been  forfeited.    In  the  lat- 
ter case,  the  testator  ^ad  the  whole 
legal  estate,  subject  to  an  equity 
of  redemption  in  the  mortgagor, 
which  equity  constituted  tlie  mort- 
gage a  trustee  for  the  mortgagor ; 
but  in  Crips  v.  GrytU  the  testator 
had  even  at  law  merely  a  defeasi- 
ble fee,  the  mortgagor  having,  at 
the  time  of  the  devise,  still  five 
years  leil  in  which  to  exercise  his 
option  of  redeeming  his  land  or  not. 
This  distinction  seems  to  reconcile 
the  two  cases  even  without  the  aid 
of  the  concluding  sentence  of  JCey's 
will,  which  indeed  in  this  view  of 
the  case  would  be  immatenal,  and 
may  have  been  intentionally  omit- 
ted by  this  most  learned  and  ex- 
cellent reporter,  as  forming  no  part 
of  the  ground  of  decision.   In  Cr^t 
V.  Grysii,  it  may,  perhaps,  have 
been  considered  that  if  the  word 
"  mortgages*'  did  not  pass  the  land, 
and  the  mortgagor  had  refused  to 
exercise  the  power  of  redeeming, 
the  bequest  might  have  been  ren- 


dered wholly  nugatory,  as  the  mort- 
gagor might  have  elected  to  keep 
the  money,  and  the  land  would 
have  belonged  to  the  heir  of  the 
mortgagee.  And  see  Anon.  P.  6 
Eliz.  F.  Moore,  58, 59. 

In  modem  mortgages,  or  rather 
in  the  instruments  commonly  so 
denominated,  (ante,  iii.  108,)  there 
is  usually  a  covenant  by  the  mort- 
gagor to  repay  the  sum  advanced 
by  the  mortgagee,  without  giving 
the  former  an  option  between  the 
land  and  the  money* 

In  WUkinum  v.  Merryland^  the 
Court  merely  determined  that  no 
fee  passed  to  the  legatee  of  the 
mortgage  who  had  entered  and 
devised  to  the  defendant  in  fee. 
The  Court  say  (ibid.  450)  **  But 
the  greater  question  would  have 
been,  whether  an  estate  for  life  bad 
passed  to  the  wife,  if  she  had  been 
alive,  because  it  is  coupled  only  with 
personal  things,  as  goods,  leases, 
estates,  mortgages,  debts,  &c., 
which  may  be  intended  that  he 
meant  only  but  estate  for  years, 
or  mortgages  for  years;  and  so 
much  the  rather  by  reason  of  the 
words  whereof  I  am  possessed. 
And  Berkeley  (who  was  absent 
the  day  before)  concurred  in 
opinion,  for  the  heir  shall  not  be 
disinherited,  nor  the  fee  passed 
away  without  an  apparent  intent 
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V.  Mowlin  (a),  and  been  cited  for  the  sake  of  a  mere  extra- 
judicial dictum,  which  is  supposed  to  have  fallen  from  Lord 
Mansfield.  Silberschildt  v.  SvhioU  (Jb)  is  also  a  mere  dic- 
tum, contradicted  by  Duke  of  Leeds  v.  Mundaj/  (c),  Silvester 
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oot  of  die  words  of  the  will.  And 
in  this  case  it  doth  not  appear  that 
he  intended  to  pass  but  such  things 
whereof  he  is  possessed,  which  ex- 
tend only  to  things  personal,  or 
leases  whereof  he  is  possessed,  and 
not  to  freehold,  whereof  he  is  said 
in  law  to  be  seised ;  and  perad- 
venture,  he  was  not  possessed  of 
this  land,  for  it  is  not  found  that 
the  mortgagee  entered  and  was  in 
possession.  And  commonly  in 
mortgages,  the  mortgagor  retains 
the  possession  until  the  mortgagee 
enters  for  a  forfeiture;  wherefore 
it  was  appointed,  that  judgment 
should  be  entered  for  the  plaintiff. 
But  they  agreed  if  he  had  devised 
all  estate  in  such  land,  or  had 
mentioned  that  he  had  such  land 
mortgaged  in  fee,  and  devised  his 
mortgage^  the  fee  had  passed. 

Sir  W,  Jonesy  who  reports  the 
case  very  shortly,  sa^s, ''  The  ques- 
tion was,  whether  the  wife  had 
the  mortgaged  land  devised  to  her, 
and  if  she  had,  whether  she  had 
the  fee  or  not,  and  the  opinion  of 
the  Court  was,  that  at  least  she 
had  but  for  life." 

If,  indeed,  it  had  beeoilbund  by 
the  special  verdict,  as  appearing 
upon  the  face  of  the  indenture  or 
otherwise,  that  the  mortgage  was 
intended  as  a  mere  security  for 
money,  the  words  ''  securities  for 
money,"  or  even  the  word  "  mort- 
gage,**  in  the  bequest,  might  have 
been  satisfied  by  giving  the  legatee 
the  debt  and  the  lien   upon  the 


land  in  the  seisin  of  the  heirof  tlie 
mortgagee. 

(a)  2  Burr.  969.  Of  this  case, 
Seijt.  Hill  sa^s,  '<  This  is  too  clear 
a  case  to  deserve  a  report.**  The 
language  of  Lord  Mansfield  is  how- 
ever ver^  strong,  "  A  mortgage  is 
a  charge  upon  the  land,  and  what- 
ever would  give  the  money,  will 
carr^  the  estate  in  the  land  along 
with  it  to  every  purpose.  The  es- 
tate in  the  land  is  the  same  thing 
as  the  mone^  due  upon  it.  It  will 
be  liable  to  debts;  it  will  go  to 
executors;  it  will  pass  by  a  will 
not  made  ttni  executed  with  the 
solemnities  required  by  the  Statute 
of  Frauds.  The  assignment  of  the 
debt,  or  forgiving  it,  will  draw  the 
land  after  it  as  a  consequence;  nay, 
it  would  do  it,  though  the  debt 
were  forgiven  only  by  parol,  for  the 
right  to  the  land  would  follow,  not- 
wi  thstandingthe  Statute  of  Frauds.** 

To  this,  Mr.  Serjt.  Uill  has 
added  the  following  note :  ''  This 
is  true  in  equity,  but  seems  not  to 
be  so  as  to  the  legal  estate,  though 
the  estate  were  freehold;  and 
clearly  so,  if  copyhold.  See  Cas. 
Temp.  Hardw.  401;  7  Vin.  156; 
Cro.  Car.  447,  449;  2  Atk.  102; 
8  Vin.  207.  pi.  14,  15 ;  £q.  Abr« 
178,  ca.  19;  ib.  211,  ca.  20,  21 ; 
2  Ld.  Raym.  834 ;  2  Ch.  Cas.  51 ; 
1  Vem.  4;  3  Ch.  Rep.  187;  5 
Vern.  625  ;  2  Atk.  605." 

(6)  3  V.  &  B  49.  .    , 

(c)  3  Ves.348. 
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V.  Jarmmi{a\  and  HorsfaU,  ex  parte  (A),  which  show,  that  by 
a  bequest  of  the  mortgage  debt,  the  legal  interest  in  the 
mortgaged  land  does  not  pass. 

Cur.  adv.  vuli. 

Bayley,  J.,  now  delivered  the  judgment  of  the  Court, 
and  after  stating  the  pleadings,  proceeded  thus: — ^Two 
clauses  in  the  will  were  at  different  times  relied  upon  as 
passing  the  house,  &c.  on  which  the  distress  was  taken ; 
the  former  containing  terms  sufficiently  large  to  include 
the  premises  in  question,  but  accompanied  with  words 
limiting  the  property  which  was  the  subject  of  that  clause  in 
strict  settlement,  and  otherwise  in  a  manner  only  applicable 
to  estates  over  which  the  party  has  the  absolute  ownership. 
Upon  this  ground,  we  are  of  opinion  that  the  property  did 
not  pas3  under  that  clause.  In  another  part  of  the  will  is 
found  a  bequest  of  all  the  testator's  stock  in  trade  and 
utensils,  ready  money,  and  securities  for  monei/,  debts,  per- 
sonal estate  and  effects ;  and  it  was  insisted  that  under  the 
words  securities  for  money,  this  property  would  pass  to  the 
devisee.  No  words  of  inheritance  are  used  with  reference 
to  this  bequest,  but  the  testator  directed  that  the  trustees 
or  the  heirSf  executors,  administrators  or  assigns  of  the 
survivor  should  dispose  of  his  personal  estate;  and  for 
some  time  the  Court  had  a  strong  impression  that  from  the 
use  of  the  word  ''  heirs,"  they  might  consider  the  mortgage 
in  fee  as  passing  under  the  words ''  securities  for  money,"  it 
l)eing  supposed  that  otherwise  the  word  ''  heirs"  would  have 
had  nothing  to  operate  upon ;  but  on  looking  further  into 
the  will,  it  will  be  seen  that  the  property  given  to  the 
trustees  in  the  first  clause  in  the  will,  was  given  to  them 
their  heirs  and  assigns ;  and  that  during  the  infancy  of 
Shore,  they  were  to  appropriate  the  rents  and  profits  to 
particular  uses ;  and  the  word  heirs  in  the  second  clause 
may  apply  to  the  control  which  the  trustees,  their  heirs  and 

(a)  10  Price,  76.  (6)  M'Cleland  and  Younge,  89«. 


HILARY  TERM,  IX  ADTD  X  GEO.  IV. 

assigns  would  have  over  the  property  during  that  period. 
We  are^  therefore^  of  opinion^  that  from  this  use  of  the 
word  heirs^  it  cannot  be  inferred  that  the  testator  meant  to 
pass  his  estate  of  inheritance  in  the  mortgage  property. 
Then  the  case  stands  upon  the  effect  of  the  second  devise 
generally;  upon  which  it  is  the  opinion  of  the  Court  that 
the  words  are  insufficient  to  pass  the  testator's  interest.  The 
general  rule  is,  that  you  must  first  hav£  words  sufficient  to 
pass  the  mortgage  property;  secondly,  that  it  must  not  be 
limited  to  uses  inapplicable  to  such  property.  This  rule 
excludes  the  first  clause,  and  we  think  that  the  words 
used  in  the  second  clause  are  inapplicable.  Crips  v. 
Grysil  was  relied  on  for  the  defendant.  The  words  in 
that  case  very  much  resemble  those  which  occur  here; 
but  upon  inspecting  the  record  of  the  special  verdict,  it 
appears  that  the  will  contained  words  which  go  much 
further  than  those  which  the  reporter  has  extracted.  The 
report  mentions  a  bequest  of  goods,  chattels,  mortgages 
and  securities  for  money;  but  the  words  of  the  will  as  set 
out  in  the  special  verdict  are :  '*  In  the  name  of  God,  Amen. 
— The  rest  of  my  goods  not  bequeathed^  (the  will  containing 
no  previous  disposition  of  any  thing  whatever,)  my  money 
bills  or  bondes^  morgages  or  specialties  for  money,  I  doe  give 
unto  Robert  Kay  my  sonne,  and  I  doe  make  him  my  full  and 
sole  executor,  yea,  and  alsoe  my  heire  of  this  freehould,  whilst 
it  please  God  by  him  or  his  heire  male  he  keepe  it  in  the 
surname  of  Kaye;  and  for  want  of  heire  male  by  my  sonne 
Robert  Kaye,  after  his  death,  that  is,  Robert  my  sonne,  if 
Robert  Kaye  my  grandson  be  liveinge  and  have  heire  male, 
and  the  other  Robert  dead  and  leave  noe  heire  male,  then 
this  freehould  to  Robert  my  grandsonne  and  his  heires.^' 
It  does  not  appear  by  the  special  verdict,  that  the  testntoi' 
had  any  property  to  which  the  expression,  "  I  do  make 
him  my  heir  of  this  freehold"  could  apply,  except  the  lands 
mortgaged  to  him  in  fee.  It  is  true  that  the  testator 
afterwards  limits  that  freehold  to  Robert  Kaye  in  tail 
male,  with  remainder  to  another  Robert  Kaye  also  in  tail 
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Taylor 
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Watson. 
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he  might  have  entered  into  an  arrangement  in  the  original 
action.  Even  in  the  Common  Pleas,  where  the  practice  is 
rather  diflfereut  upon  this  point,  the  Court  will  not  inter- 
fere,  except  in  cases  of  fraud.]  The  question  is,  whether, 
after  the  authority  had  been  given,  the  plaintiff  was  equally 
secure  as  before.  He  is  now  confined  to  Graham^  and 
may  lose  his  costs  altogether.  Then  there  ia  sufficient 
performance  averred.  The  plaintiff  did  give  his  assent  to 
the  authority.  It  is  immaterial  whether  the  authority  was 
acquiesced  in  by  Chrystie  and  Taylor,  because  it  would 
authorise  them,  if  they  chose  to  act  upon  it;  and  the  chance 
of  its  being  acted  upon  is  sufficient.  [Bayley^  J.  Unless 
Chrystie  and  Taylor  consented  to  pay  over  the  money  to 
Goodall,  the  parties  remain  as  they  were.  If  the  authority 
was-  not  acted  on,  it  is  useless.  Upon  thb  count  the  right 
seems  still  to  remain  as  perfect  as  ever.  Parke,  J.  You 
say  that  Graham  is  prejudiced,  and  that  thereby  you  are 
injured.]  The  plaintiff  is  no  longer  in  the  same  situation. 
There  was  nothing  to  prejudice  his  interposition  before. 
[Parke^  J.  The  other  counts  are  much  more  difficult  to 
support  than  the  first.  There  is  nothing  moving  from 
plaintiff.  The  plaintiff  must  confer  a  benefit,  or  suffer 
detriment.] 


Patieson,  in  reply.  The  injury  is  of  the  minutest  qua- 
lity, if  any.  [Parke,  J.  The  question  is,  whether  giving 
up  a  remote  chance  is  a  sufficient  consideration.]  The 
consideration  ought  to  be  alleged  with  complete  accuracy. 
Then  it  is  not  alleged  that  the  consent  of  the  plaintiff  was 
given  at  request  of  defendant.  [  Parke,  J.  Suppose  the  pro- 
mise had  been  laid  to  be  in  consideration  plaintiff  would  con- 
sent.] It  might  have  run,  that  in  consideration  plaintiff,  at 
request  of  defendants,  had  consented  that  Graham  should  do 
so  and  so.  But  even  then  there  ought  to  appear  something 
for  which  a  consent  is  necessary.  It  is  not  so  shewn.  If 
it  had  been  said  that  Graham  was  unable  to  pay,  and  that 
notice  had  been  given,  it  would  have  been  within  one  of 
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the  cases  (a).  The  plaintiff  might  have  said,  that  in  consi- 
deration he  had  forborne  to  give  notice,  defendants  pro- 
mised. There  is  no  distinct  averment  that  plaintiff  ever 
waived  his  chance.  The  declaration  ought  to  shew  that 
plaintiff  agreed  to  sustain  detriment,  and  that  he  did  sustain 
detriment  There  is  nothing  to  shew  that  any  detriment 
was  sustained.  The  plaintiff  may  still  have  a  right  to  pro- 
ceed to  judgment  against  Ckrystie  and  Tayhr  in  the  name 
of  Graham*  The  first  count  contains  no  allegation  of  non- 
payment. [Parke,  J.  That  omission  is  not  assigned  as 
ground  of  special  demurrer,  and  therefore  the  demurrer 
must  be  considered  in  that  respect  as  general.  If  this  is  a 
consideration,  it  is  the  least  that  ever  was  put  into  a  decla* 
ration.  If  the  situation  of  the  parties  is  altered,  it  is  by 
the  act  of  third  persons,  over  whom  the  plaintiff  has  no 
controul.] 

Cur.  adv.  vult* 
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At  a  subsequent  day  the  Court  intimated  an  opinion  that 
the  declaration  could  not  be  supported ;  and  Parke,  J., 
observed^  that  the  alleged  consent  to  the  payment  of  the 
money  to  Goodall  was  void,  as  the  act  might  have  been 
done  without  his  consent. 

Upon  this  opinion  being  intimated,  the  plaintiff  prayed 
for  leave  to  amend  the  declaration,  which  was  granted  (6). 

Leave  to  amend,  on  payment  of  costs. 


(a)  Read  v.  Dupper,  ante,  265. 

(6)  Before  ai^ument  leave  may 
be  obtained  to  amend,  as  matter 
of  course;  bat  where  the  party 
has  chosen  to  proceed  with  the  ar- 
gument, and  take  the  chance  of 
the  decision's  being  in  bis  favour, 
an  amendment  is  matter  of  indul- 


gence. This  indulgence,  however, 
is  rarely  refused,  where  the  point 
raised  by  the  demurrer  is  either 
new  or  difficult,  unless  an  intima- 
tion of  the  necessity  of  amending 
has  previously  been  thrown  out 
and  disregarded. 
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\^s^0^^  Galliers  V,  Moss. 

Lands  of  REPLEVIN.     The  defendant  made  cognizance  as  bailiff 

mortgagee  in  ^^  ^"^  Alsop,  for  189/-»  for  one  half  year's  rent  of  a  house 

fee  will  not  |,^|j  \^y  plaintiff  under  Alsop.     Plea,  non  tenuit  modo  et 

pass  under  a  .  *_ 

general  devise  forma.     At  the  trial  before  Park,  J.  at  the  spnng  assizes 

bndl^/the  *^^  ^^^  county  of  Hereford,  1828,  the  following  ftcts  ap- 

devise  be  sub-  peared  : — 

which  JJ^was        ^^  1802,  the  plaintiff's  landlord  conveyed  the  premises  by 

not  entitled  to  ^^y  of  mortgage  to  Nightingale  in  fee,  who,  by  his  will, 

declare  in  re-  ,  . 

spectofthe  dated  6  May,  1803,  charged  his  real  estates  with  the  pay^ 

mortgaged  ment  of  certain  annuities  and  legacies,  and  subject  thereto, 

A  bluest  by  devised  all  his  messuages,  lands,  tenements  and  heredita- 

executors  ad-  "^^"^  ^^  Toplis,  Saxton  and  Alsop^  their  heirs  and  assigns, 

ministrators,  until  W,  E,  Shore  should  attain  twenty^  one,  with  limita- 

il/s  stock  in  tions  over  in  case  Shore  should  die  before  he  attained  that 

trade, ready  ^g^  without  male  issue;  in  trust  that  Toplis,  Saxton  VLnd 

money,  and         ^  •      i    •  •  ^  t  •  i 

securities  for  Alsop,  or  the  heirs  or  assigns  of  the  survivor,  should  apply 

"™^"^^al       '  *°^  dispose  of  the  rents  and  profits  as  therein  expressed  ; 

estates  and  but  with  a  discretionary  power  to  the  trustees  to  sell  certain 

norcanr^il.'s  P**^^  ^^  ^^^'^  ■'®*'  estate  not  embracing  the  premises  in 

legal  estate  in  question.     And  he   thereby   devised  to   Shore,  when   he 

fee,  although  should  have  attained  twenty- one,  all  his  messuages.  Sic.  for 

^i'™?  K*    fi  ^'^^^  ^^^^  remainder  to  trustees  to  preserve  contingent  re- 

ciareo  tnac  X)*, 

his  heirt,  exe-  mainders ;  remainder  to  his  first  and  other  sons,  in  strict 

nis\nSors  land  settlement,  with  remainders  over.     He  then  bequeathed  all 

assigns,  shall  his  stock  in  trade,  cotton  mill,  &c.,  securities  for  money, 

duce  thereof  debts,  and  other  personal  estates,  to  Toplis  Saxton,  and 

and  of  A*s  Alsop,  their  executors,  administrators  and  assigns,  upon  trust, 

(devised  to  B.  that  Toplis,  Saxton  and  Alsop,  or  the  heirs,  executors,  ad* 

by  a  separate  ministrators,  or  assigns,  of  the  survivor,  should  sell  and  dis- 

does  not  affect  po$e  of  the  said  stock  in  trade,  cotton  mill,  and  personal 

property)?n^  estates  and  effects,  and  collect  his  debts,  and  invest  the 

the  purchase  same  in  the  purchase  of  freehold  lands  in  England,  or  in 

conveyed  to  ^^^  United  States  of  America,  or  to  procure  the  same  to  be 

certain  uses  conveyed  to  such  uses,  and  for  such  estates  as  were  therein 

in  stnct  settle-  .    . 

menu  before  limited,  of  his  messuages,  lands,  tenements  and  here- 
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ditaments  therein  before  devised  for  the  term  or  time;  and  1829. 
upon  the  trusts  aforesaid,  except  the  power  of  sale.  Nightin- 
gale* s  desith  took  place  in  June,  1 803,  and  was  soon  fol- 
lowed by  that  of  Toplis  and  Saxton.  The  rent  at  the  time 
of  the  mortgage  was  250/.  but  was  afterwards  raised  by  the 
mortgagor  to  378/.  Neither  Nightingale,  nor  either  of  the 
executors  and  devisees,  ever  received  rent  from  the  plaintiff; 
but  in  August,  1826,  before  the  rent  distrained  for  became 
due,  Abop  gave  the  plaintiff  notice  of  the  mortgage,  &c., 
and  required  that  the  rent  then  due  (a),  and  that  which 
would  thereafter  accrue,  should  be  paid  to  himself.  For 
the  plaintiff  it  was  objected,  that  the  legal  estate  in  the 
mortgaged  premises  did  not  pass  by  the  devise,  which  con- 
templated the  passing  of  interests  which  the  devisor  had 
full  right  to  limit  and  control  as  he  pleased ;  and  that  as  the 
holding  at  37B/.  per  annum  had  been  created  subsequently 
to  the  mortgage,  the  mortgagee  could  only  distrain  for  the 
original  rent,  which  alone  was  incident  to  the  reversion 
assigned  to  him.  The  learned  Judge  was  of  opinion,  that 
the  estate  in  mortgage  passed  under  the  general  words  **  all 
my  meissuages,  lands,  tenements  and  hereditaments,"  and 
that  the  devisee  of  the  mortgage  was  entitled  to  adopt  the 
new  term  of  the  demise  to  the  plaintiff.  A  verdict  having 
been  found  for  the  defendant, 

Russell,  Serjt.,  in  Easter  term  last,  moved  for  a  rule  nisi,  for 
a  new  trial,  and  in  support  of  the  first  objection  cited  Morgan 
ex  parte (&),  and  Lord  Braybroke  v.  lnskip{c),  there  referred 
to  by  Lord  Eldon  in  giving  judgment.  Upon  the  second 
point,  he  urged  that  the  mortgagee  could  not  sue  upon  the 
contract  of  the  mortgagor  subsequent  to  the  execution  of 
the  mortgage.  Even  the  notice  given  to  the  plaintiff  by 
Alsop  required  the  plaintiff  to  pay  rent  at  the  rate  of  250/. 
per  annum;  and  the  only  evidence  to  support  the  claim  for 
rent  at  the  rate  of  378/.  was  that  plaintiff  had  said  that  he 

(a)  Et  vide  ante,  iii.  109,  n.  (c)  8  Ves.  417. 

{b)  10  Ves.  101. 
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considered  that  189/.  was  due  from  him  for  half  a  year's 
rent. 

Lord  Tenterden,  C.  J. — ^The  plaintilBf  can  have  do 
rule  upon  the  last  point.  The  other  would  be  better  in  a  case. 

Bayley,  J. — In  Moss  v.  Gallimore(ja),  the  mor^agor 
remaining  in  possession  was  considered  as  the  agent  of  the 
mortgagee. 

Rule  nisi  for  a  new  trial  on  the 
first  point,  unless  the  defendant  con- 
sented to  a  case. 

No  arrangement  for  a  special  case  having  been  come  to» 

Talfourd  (with  whom  was  Campbell)  now  shewed  cause 
against  the  rule  for  a  new  trial,  and  admitted  that  the  cogni* 
zance  could  not  be  supported  on  the  general  devise  of  the 
testator's  messuages,  tenements  and  hereditaments,  but 
contended  that  the  words  *'  securities  for  moneys/'  coupled 
with  a  trust  to  be  executed  by  the  heir,  were  suflSciently 
large  to  pass  the  legal  estate  in  the  land  which  formed  the 
securities  for  the  mortgage  debt.  This  shews  that  the  tes- 
tator had  no  intention  of  excepting  the  estate  in  mortgage, 
and  without  such  an  intention  manifested,  it  passes  under 
the  general  words.  Lord  Braybroke  v.  Imkip{b),  Crips  v.* 
Gtysil  (c)  is  a  direct  authority.  It  is  reported  by  Croke 
as  follows :  **  Ejectioue  firmae  of  lands  in  Leighton  Bussard, 
of  the  demise  of  Robert  Key.  Upon  a  special  verdict  the 
case  was :  That  John  Grysil,  father  of  the  defendant,  was 
seised  in  fee  of  the  said  lands;  and  upon  the  10th  day  of 
October,  anno  l6  Jacobi  Regis  (d),  by  indenture  of  feofiment 
mortgaged  them  to  Peter  Key  and  his  heirs,  upon  condition 
that  if  he  or  his  heirs  paid  to  Peter  Key  and  his  heirs 
150/.  upon  the  20th  day  of  October,  anno  domini  1624,  he 
might  re-enter.     That  afterwards,  upon  the  30th  day  of 

(fl)  Dougl.279.  (c)  Cro.  Car.  37. 

(6)  8  Vcs.  417.  (d)  A.  D.  1618. 
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March,  anno  i6l9>  the  said  Peter  Key,  by  his  will  in  18^9. 
writing,  gave  to  Robert  Key  all  his  goods,  monies,  bills  or 
bonds,  mortgages  or  specialities  for  monies,  and  made  him 
his  executor  and  died  ;  and  that  the  150/.  not  being  paid, 
Robert  Key  entered  and  let  to  the  plaintiff;  and  without 
argument,  the  opinion  of  the  Court  was,  that  these  words 
'  all  my  mortgages'  made  a  good  devise  of  the  lands  mort- 
gaged ;  whereupon  judgment  was  given  for  the  plaintiff." 
For  this  purpose  the  estate  in  the  land  is  the  same  thing 
as  the  money  secured  by  it.  Silberschildt  v.  Schiott  (a). 
Here  the  devise  is  not  as  in  Wilkinson  v.  Merryland  (Jb), 
Strong  V.  Teatt  (c),  Roe  d.  Reade  v.  Reade  (d),  Morgan, 
ex  parte  (e),  subjected  to  any  charge  which  the  party  had 
no  right  to  impose  upon  property  in  which  he  had  not  the 
entire  beneficial  interest.  On  the  other  hand,  it  cannot 
be  supposed  to  have  been  the  intention  of  the  testator, 
when  he  was  giving  to  his  executors  and  trustees  the  fullest 
controul  over  his  property,  to  exclude  them  from  the  means 
of  enforcing  the  payment  of  the  debt  by  distress  upon  the 
tenant  during  the  continuance  of  the  plaintiff's  interest, 
or  by  an  ejectment  after  it  should  be  determined. 

Russell,  Serjt.,  and  £.  V.  Williams,  contrd.  The  right 
to  distrain  is  claimed  in  respect  of  the  inheritance  ;  and  in 
this  the  mortgagee  had  only  a  bare  trust  estate,  which  it 
cannot  be  supposed  the  testator  meant  to  devise,  and  of 
the  existence  of  which  he  was,  in  all  probability,  igno- 
rant ;  otherwise  he  would  not  have  used  words  sufficiently 
large  to  embrace  this  trust  estate  when  making  a  provision 
for  his  family  in  the  form  of  a  strict  settlement.  It  is  said, 
that  the  estate  passed  under  the  words  '' securities  for 
moneys."  No  authority  is  cited  in  support  of  this  position, 
except  the  anomalous  case  of  Crips  v.  GrysiL  There, 
however,  we  find  the  word  **  mortgages,"  which  may,  perhaps, 
have  been  understood  to  mean  the  mortgage  tenures.    Here 

(a)  S  V.  &  B.  49.  (c/)  8  T.  R.  i  18. 

(6)  Cro.  Car.  447,  449.  (e)  10  Ves.  101. 

(f)  1  W.  Bla.  201. 
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the.  words  are  used  iu  connexion  with  tools^  utensils,  ready 
money  and  personal  estate,  which  plainly  shews  that  the 
word  '^  securities*'  is  used  in  the  popular  sense  of  written 
documents.  And  even  the  word  "  mortgages"  would  not, 
when  found  in  such  company,  be  construed  to  extend  to  the 
estate  in  the  land.  Tillei/  v.  Simpson  {a).  Crips  v.  Grysil 
is  a  singular  case,  and  is  irreconcilable  with  Wilkinson  v. 
Merryland  (6)  which  was  decided  a  few  years  after  Martin 


(a)  2  T.  R.  669,  n. 

(6)  Cro.  Car.  447,  ibid.  449,  W. 
Jones,  380,  S.  C.    The  principal 
difference  between  the  two  cases 
in  Croke  seems  to  be,  that  in  Cript 
V.  Gryiil  the  mortgage  had  not  be- 
come absolute  at  the  time  of  the 
devise,  whereas   in  Wilkinson  v. 
Merryland  the  mortgage  is  stated 
CO  have  been  forfeited.    In  the  lat- 
ter case,  the  testator  Jiad  the  whole 
legal  estate,  subject  to  an  equity 
of  redemption  in  the  mortgagor, 
which  equity  constituted  the  mort- 
gagee a  trustee  for  the  mortgagor ; 
but  in  Crips  v.  Grysil  the  testator 
had  even  at  law  merely  a  defeasi- 
ble fee,  the  mortgagor  having,  at 
the  time  of  the  devise,  still  five 
years  left  in  which  to  exercise  his 
option  of  redeeming  his  land  or  not. 
This  distinction  seems  to  reconcile 
the  two  cases  even  without  the  aid 
of  the  concluding  sentence  of  Xey's 
will,  which  indeed  in  this  view  of 
the  case  would  be  immaterial,  and 
may  have  been  intentionally  omit- 
ted by  this  most  learned  and  ex- 
cellent reporter,  as  forming  no  part 
of  the  ground  ofdecision.   In  Crips 
V.  Grysily  it  may,  perhaps,  have 
been  considered  that  if  the  word 
''  mortgages*'  did  not  pass  the  land, 
and  the  mortgagor  had  refused  to 
exercise  the  power  of  redeeming, 
the  bequest  might  have  been  ren- 


dered wholly  nugatory,  as  the  mort- 
gagor might  have  elected  to  keep 
the  money,  and  the  land  would 
have  beloqged  to  the  heir  of  the 
mortgagee.  And  see  Anon.  P.  6 
£/t>.  F.  Moore,  58, 59. 

In  modem  mortgages,  or  rather 
in  the  instruments  commonly  so 
denominated,  (ante^  iii.  108,)  there 
is  usually  a  covenant  by  the  mort- 
gagor to  repay  the  sum  advanced 
by  the  mortgagee,  without  giving 
the  former  an  option  between  the 
land  and  the  money. 

In  Wilkinson  v.  Merryland^  the 
Court  merely  determined  that  no 
fee  passed  to  the  legatee  of  the 
mortgage  who  had  entered  and 
devised  to  the  defendant  in  fee. 
The  Court  say  (ibid.  450)  «  But 
the  greater  question  would  have 
been,  whether  an  estate  for  life  had 
passed  to  the  wife,  if  she  had  been 
alive,  because  it  is  coupled  only  with 
personal  things,  as  goods,  leases, 
estates,  mortgages,  debts,  &c., 
which  may  be  intended  that  he 
meant  only  but  estate  for  years, 
or  mortgages  for  years;  and  so 
much  the  rather  by  reason  of  the 
words  whereof  I  am  possessed. 
And  Berkeley  (who  was  absent 
the  day  before)  concurred  in 
opinion,  for  the  heir  shall  not  be 
disinherited,  nor  the  fee  passed 
away  without  an  apparent  intent 
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V.  Mowlin  (a),  and  been  cited  for  the  sake  of  a  mere  extra- 
judicial dictum,  which  is  supposed  to  have  fallen  from  Lord 
Mansfield,  Silberschildt  v.  Schiolt  (&)  is  also  a  mere  dic- 
tum, contradicted  by  Duke  of  Leeds  v.  Munday  (c),  Silvester 
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oat  of  die  words  of  the  will.  And 
in  this  case  it  doth  not  appear  that 
he  intended  to  pass  but  such  things 
whereof  he  is  possessed,  which  ex- 
tend only  to  tilings  personal,  or 
leases  whereof  he  is  possessed,  and 
not  to  freehold,  whereof  he  is  said 
in  law  to  be  seised;  and  perad- 
venture,  he  was  not  possessed  of 
this  land,  for  it  is  not  found  that 
the  mortgagee  entered  and  was  in 
possession.  And  commonly  in 
mortgages,  the  mortgagor  retains 
the  possession  until  the  mortgagee 
enters  for  a  forfeiture;  wherefore 
it  was  appointed,  that  judgment 
should  be  entered  for  the  plaintiff. 
But  they  agreed  if  he  had  devised 
all  estate  in  such  land,  or  had 
mentioned  that  he  had  such  land 
mortgaged  in  fee,  and  devised  hii 
mar/gage,  the  fee  had  passed. 

Sir  W,  Jones,  who  reports  the 
case  very  shortly,  says, ''  The  ques- 
tion was,  whether  the  wife  had 
the  mortgaged  land  devised  to  her, 
and  if  she  had,  whether  she  had 
the  fee  or  not,  and  the  opinion  of 
the  Court  was,  that  at  least  she 
had  but  for  life." 

If,  indeed,  it  had  beeq^bund  by 
the  special  verdict,  as  appearing 
upon  the  face  of  the  indenture  or 
otherwise,  that  the  mortgage  was 
intended  as  a  mere  security  for 
money,  the  words  "  securities  for 
money,"  or  even  the  word  "  mort- 
gage,'' in  the  bequest,  might  have 
been  satisfied  by  giving  the  legatee 
the  debt  and  the  lien   upon  the 


land  in  the  seisin  of  the  heir  of  the 
mortgagee. 

(a)  2  Burr.  969.  Of  this  case, 
Seijt.  HiU  says,  ''This  is  too  clear 
a  case  to  deserve  a  report.**  The 
language  of  Lord  Marufieid  is  how- 
ever very  strong,  *'  A  mortgage  is 
a  charge  upon  the  land,  and  what- 
ever would  give  the  money,  will 
carry  the  estate  in  the  land  along 
with  it  to  ei'ery  purpose.  The  es- 
tate in  the  land  is  the  same  thing 
as  the  money  due  upon  it.  It  will 
be  liable  to  debts;  it  will  go  to 
executors;  it  will  pass  by  a  will 
not  made  and  executed  with  the 
solemnities  required  by  the  Statute 
of  Frauds.  The  assignment  of  the 
debt,  or  forgiving  it,  will  draw  the 
land  after  it  as  a  consequence;  oay, 
it  would  do  it,  thougli  the  debt 
were  forgiven  only  by  parol,  for  the 
right  to  the  land  would  follow,  not- 
witlistandingthe  Statute  of  Frauds.'^ 

To  this,  Mr.  Serjt.  UiU  has 
added  the  following  note :  "  This 
is  true  in  equity,  but  seems  not  to 
be  so  as  to  the  legal  estate,  though 
the  estate  were  freehold ;  and 
clearly  so,  if  copyhold.  See  Cas. 
Temp.  Hardw.  401;  7  Vin.  156; 
Cro.  Car.  447,  449;  2  Atk.  10«; 
8  Vin.  207.  pi.  14,  15 ;  Eq.  Abr. 
178,  ca.  19;  ib.  211,  ca.  20,21; 
2  Ld.  Raym.  834 ;  2  Ch.  Cas.  51 ; 
1  Vem.  4;  3  Ch.  Rep.  187;  ^ 
Vern.  625  ;  2  Atk.  605.' 

(6)  3  V.  &  B  49. 

(c)  3  Ves.348. 
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1820.        V.  Jarmmi  (a),  and  liorsfall,  ex  parte  (A),  which  show,  that  by 
a  bequest  of  the  mortgage  debt,  the  legal  interest  in  the 
^.'  "'     mortgaged  land  does  not  pass. 
^^"•^*^  Cur.  adv.  vuU. 

Bayley,  J.,  now  delivered  the  judgment  of  the  Court, 
and  after  stating  the  pleadings,  proceeded  thus: — ^Two 
clauses  in  the  will  were  at  different  times  relied  upon  as 
passing  the  house,  &c.  on  which  the  distress  was  taken ; 
the  former  containing  terms  sufficiently  large  to  include 
the  premises  in  question,  but  accompanied  witb  words 
limiting  the  property  which  was  the  subject  of  that  clause  in 
strict  settlement,  and  otherwise  in  a  manner  only  applicable 
to  estates  over  which  the  party  has  the  absolute  ownership. 
Upon  this  ground,  we  are  of  opinion  that  the  property  did 
not  pas^s  under  that  clause.  In  another  part  of  the  will  is 
found  a  bequest  of  all  the  testator's  stock  in  trade  and 
utensils,  ready  money,  and  securities  for  moneif,  debts,  per- 
sonal estate  and  effects ;  and  it  was  insisted  that  under  the 
words  securities  for  money,  this  property  would  pass  to  the 
devisee.  No  words  of  inheritance  are  used  with  reference 
to  this  bequest,  but  the  testator  directed  that  the  trustees 
or  the  heirs^  executors,  administrators  or  assigns  of  the 
survivor  should  dispose  of  his  personal  estate;  and  for 
some  time  the  Court  had  a  strong  impression  that  from  the 
use  of  the  word  "  heirs,"  they  might  consider  the  mortgage 
in  fee  as  passing  under  the  words  "  securities  for  money,"  it 
being  supposed  that  otherwise  the  word  ''  heirs"  would  have 
had  nothing  to  operate  upon ;  but  on  looking  further  into 
the  will,  it  will  be  seen  that  the  property  given  to  the 
trustees  in  the  first  clause  in  the  will,  was  given  to  them 
their  heirs  and  assigns ;  and  that  during  the  infancy  of 
Shore,  they  were  to  appropriate  the  rents  and  profits  to 
particular  uses ;  and  the  word  heirs  in  the  second  clause 
may  apply  to  the  control  which  the  trustees,  their  heirs  and 

(a)  10  Price,  7G.  (6)  M'Cleland  and  Younge,  298. 


HILARY  TEKM,  IX  AND  X  GEO.  IV. 

assigns  would  have  over  the  property  during  that  period. 
We  are,  therefore,  of  opinion,  that  from  this  use  of  the 
word  heirs,  it  cannot  be  inferred  that  the  testator  meant  to 
pass  his  estate  of  inheritance  in  the  mortgage  property. 
Then  the  case  stands  upon  the  effect  of  the  second  devise 
generally;  upon  which  it  is  the  opinion  of  the  Court  that 
the  words  are  insufficient  to  pass  the  testator's  interest.  The 
general  rule  is,  that  you  must  first  hav«  words  sufficient  to 
pass  the  mortgage  property;  secondly,  that  it  must  not  be 
limited  to  uses  inapplicable  to  such  property.     This  rule 
excludes  the  first  clause,  and   we  think   that   the   words 
used   in   the   second   clause   are   inapplicable.      Crips  v. 
Grysil  was  relied  on  for  the  defendant.     The  words  in 
that  case  very  much  resemble  those  which  occur  here; 
but  upon  inspecting  the  record  of  the  special  verdict,  it 
appears  that  the   will  contained   words    which   go   much 
further  than  those  which  the  reporter  has  extracted.     The 
report  mentions  a  bequest  of  goods,  chattels,  mortgages 
and  securities  for  money ;  but  the  words  of  the  will  as  set 
out  in  the  special  verdict  are :  '*  In  the  name  of  God,  Amen. 
— The  rest  of  my  goods  not  bequeathed,  (the  will  containing 
no  previous  disposition  of  any  thing  whatever,)  my  money 
bills  or  bondes,  morgages  or  specialties  for  money,  I  doe  give 
unto  Robert  Kay  my  sonne,  and  I  doe  make  him  my  full  and 
sole  executor,  yea,  and  alsoe  my  heire  of  this  freehould,  whilst 
it  please  God  by  him  or  his  heire  male  he  keepe  it  in  the 
surname  of  Kaye;  and  for  want  of  heire  male  by  my  sonne 
Robert  Kaye,  after  his  death,  that  is,  Robert  my  sonne,  if 
Robert  Kaye  my  grandson  be  liveinge  and  have  heire  male, 
and  the  other  Robert  dead  and  leave  noe  heire  male,  then 
this  freehould  to  Robert  my  grandsonne  and  his  heires." 
It  does  not  appear  by  the  special  verdict,  that  the  testator 
had  any  property  to  which  the  expression,  "  I  do  make 
him  my  heir  of  this  freehold"  could  apply,  except  the  lands 
mortgaged   to  him  in   fee.     It  is   true  that  the  testator 
afterwards  limits   that   freehold   to  Robert  Kaye  in   tail 
male,  with  remainder  to  another  Robert  Kaye  also  in  tail 
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male  (//).  The  distinction  between  Crips  v.  Grysil  and 
the  case  now  before  the  Court  is  this,  that  in  Crips  v. 
Grysil  there  is  not  only  a  bequest  of  the  testator's  mort- 
gages and  specialties  for  money,  but  also  an  appointment 
of  the  legatee  ''  as  heir  of  this  my  freehold."  For  this 
reason  we  are  of  opinion,  that  the  case  referred  to  is  not  an 
authority  to  shew  that  the  words  ''  securities  for  money'* 
are  sufficient  to  pass  the  estate  in  lands  in  mortgage,  where 
the  limitation  is  to  the  legatee,  his  executors,  adminis- 
trators and  assigns,  and  where  on  the  face  of  the  will  there 
is  nothing  which  denotes  an  intention  that  under  these 
words  a  freehold  interest  should  pass. 

Rule  absolute  (6). 


(a)   It  may,  perhaps,  be  sup- 
posed, that  although  this  fact  is 
not  stated  in  the  special  verdict,  it 
was  conceded  at  the  bar  that  the 
testator  had  another  estate  of  in- 
heritance, and  that  by  consent  the 
argument  and  judgment  rejected 
the  final  clause,  as  inapplicable  to 
the  real  circumstances  of  the  case. 
(6) ''  It  is  a  question  altogether  of 
intention,  and  to  be  gathered  from 
the  scope  and  design  of  the  whole 
will.   If  the  intention  be  not  other- 
wise pretty  clearly  expressed,  and 
it  be  not  inconsistent  with  the 
nature  of  the  other  provisions  in 
the  will,  the  understanding  is,  that 
the  trust  estate  will  pass."    Per 
Kent,  Chancellor,  after  reviewing 
the  principal   English    ':ases,    13 
Johns.  Rep.  557,  Jackson  v.  De 
Lancy;  S.C.  10  Johns.  Rep.  365. 
Tlie  report  of  the  case  of  The  Duke 
of  Leedt  v.  Munday  is  not  correct 
in  stating  that  the  Master  of  the 
Rolls  had  no  doubt  upon  the  sub- 
ject.    His  idea  was,  that  the  estate 
did  not  pass;  but,  in  consequence 
of  a  doubt,  he  made  bis  decree 
.  conditionally,  declaring  the  infant 
n  trustee  and  mortgagee  within 


the  act,  (7  Ann.  c.  19,)  and  order- 
ing her  to  convey,  as  far  as  any 
legal  estate  in  the  mortgaged  pre- 
mises descended  to  her.  Tliere 
was  certainly  a  reason  for  this,  aB 
the  infant  was  not  a  mere  naked 
trustee,  for  she  had  an  interest  in 
the  money  secured  by  the  mort- 
gage. 5  Ves.jun.  341,  n.  See  also 
Es parte  Sergison,  4  Ves.jun.  147. 
In  the  Attorney. General  v.  Bulier, 
5  Ves.jun.  339,  Lord  Rosslyn  said, 
that  the  general  understanding  then 
certainly  was,  that  under  general 
words  a  trust  estate  would  not  pass; 
but  he  observed  that  the  reverse 
would  have  been  the  most  conve- 
nient rule,  as  it  might  be  more  easy 
to  find  a  devisee  than  an  heir.  He 
afterwards  said,  upon  being  con- 
sulted by  Lord  Eldon,  that  he  was 
rather  overborne  in  that  case  by 
the  observation  of  the  Attorney- 
General,  (Sir  John  Mitfordj)  and 
he  inclined  to  the  opinion  of  Loni 
ID/e/oi?,  8  Ves.jun.  437.  ErjMurte 
Brettell,  6  Ves.jun.  577,  came  on 
upon  a  petition,  and  ''  was  not,^ 
says  Lord  Eldon,  (8  Ves.jun.  437,) 
"  so  attentively  considered  as  the 
importance  of  the  point  required." 
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If  carefiili^  considered,  it  will  not 
he  found  to  be  in  contradiction  to 
the  doctrine  in  Jackson  v.  DeLancy; 
the  only  question,  as  may  be  col- 
lected from  the  report,  being  as  to 
the  intention  of  the  testator.  "  The 
rule  as  now  settled  is,  that  trust 
estates  will  pass  by  the  usual  ge- 
neral words  in  a  will  passing  other 
estates,  unless  it  can  be  collected 
from  the  expressions  in  the  will,  or 
the  purposes  and  objects  of  the 
testator,  that  it  was  his  intention 
they  should  not  pass/'    Per  Ktnty 
13  Johns.  Rep.  553.    This  is  also 
the  rule  laid  down  by  Lord  Kldon 
in  Ijord  Braybroke  v.  JnsArtp, 8  Ves. 
jun.  417,  after  much  consideration, 
and  he  shewed  it  to  be  clearly  set- 
tled.    See  also   Roe  v.  Reade,  8 
T.  R.  118;  and  Ex  parte  Morgan, 
10  Ves.  jun.  101.    The  diversity 
of  opinion  upon  the  subject  to  be 
found   in   the   modern   Chancery 
cases   is    most    satisfactorily    ac- 
counted for  by  Chancellor  Kent, 
(13  Johns.  Rep.  559,)  the  old  cases 
exhibiting  an  entire  agreement.    It 
may  not  be  improper  to  observe, 
that  it  has  been  said,  arguendo,  by 
very  eminent  counsel,  in  the  Su- 


preme Court  of  Pennsylvania,  tliat 
a  general  devise  of  all  a  testator*s 
estate  does  not  pass  a  trust;  for 
which  The  Attorney-General  v. 
Btdler  was  ciied,  and  the  Court 
did  not  contradict  it,  Jenkxv, Back- 
house, 1  Binn.  93."  Note  by  Mr. 
Ingraham,  the  American  editor  of 
Vesey  junior,  to  The  Duke  of  Leeds 
V.  Munday,  3  Ves.  348. 

And  see  Sir  Thomas  Littletons 
case,  2  Ventr.  351 ;    Wynn  v.  Lit- 
tleton, 1  Vem.  3,    and  2  Chan. 
Rep.  5 1 ;    Marlow  v.  Smith, .  ^  P. 
Wms.  198;  Davis  v.  Gibbs,  3  P. 
Wms.  2G ;  Chester  v.  Chester,  ibid. 
55,  61,  62;  Casborne  v.  Scarfe,  1 
Atk.  605;  Ban/es,  ex  parte,  ibid. 
605,  in  notes;  Timewell  v.  Perkins, 
2  Atk.  102;  Pickering  v.  Bowles, 
1  Brown,  C.  C.   193;   Whiteacre, 
ex  parte,  at  the  Rolls,  1807, 1  Sand. 
Uses  and  Trusts,  285;  Attorney 
General  v.  Vigor,  8  Ves.   273; 
King  V.  Denison^  1  V.  &  B.  275 ; 
Thompson  V.  Grant,  4  Madd.  438 ; 
Renvoize  v.  Cooper,  6  Madd.  37 1 ; 
Walls.  Bright,  1   Jac.   &  Walk. 
494;   Doe  d.   Bunny  v.   Rout,  7 
Taunt.  79. 
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Place  t?.  Fagg,  Bart,  and  William  Ashby. 

Case  for  injury  to  plaintiff's  reversionary  interest  in  certain 
fixtures.  Plea,  not  guilty.  At  the  trial  before  Alexander, 
C.  B.,  at  the  spring  assizes  for  the  county  of  Kent,  the  jury 
found  a  verdict  for  the  plaintiff  for  1000/.,  the  damages  laid 
in  the  declaration,  to  be  reduced  to  U.  on  the  defendants* 
withdrawing  from  the  possession,  subject  to  the  opinion  of 
the  Court  upon  the  following  case : — 

Sir  John  Fagg  was  sheriff  of  Kent  in  1826.  The  other 
defendant  was  a  millwright,  and  having  obtained  a  judgment 
against  JoAw  Ashby,   \\)  July,  1820,  ^Ji^fa.  issued  to  the 


By  a  mortgngo 
of  a  mill,  the 
stones,  tackling 
and  imple- 
ments neces- 
sary for  the 
working  of  the 
mill  pass  to  the 
mortgagee. 

Under  a  ^. 
fa,  the  sheriff 
cannot  take 
fixtures  in  a 
house,  whereof 
the  freehold  is 
in  the  debtor. 


CASES  IK  THE  KINGS  BENCH, 

sheriff  of  Kent,  commanding  him  to  levy  of  the  goods  and 
chattels  of  John  Ashby  600/.  Under  that  writ  the  sheriff 
seized  the  stones,  tackling  and  implements  of  a  mill,  situ- 
ate, &c. ;  which  mill  had  been  built  by  the  defendant,  Wil- 
liam Ashby t  upon  land  belonging  to  him.  On  the  17th  De- 
cember, 1825,  W,  Ashby ^  in  consideration  of  900/.  released 
unto  John  Ashby,  his  heirs  and  assigns,  (in  the  actual  pos- 
session, &c.)  all  that  piece  or  parcel  of  land  or  ground  situ- 
ate. Sic,  containing  by  admeasurement  one  acre  and  nine 
perches,  little  more  or  less ;  and  also  all  that  wind  or  grist- 
mill, and  the  messuage  or  tenement,  dwelling-house  aud 
premises  on  the  said  piece  or  parcel  of  land  or  ground,  or 
on  some  part  thereof,  erected  and  built,  together  with  all 
and  singular  out-houses,  &c.,  rights,  members  and  appurte- 
nances whatsoever,  habendum  to  John  Ashby,  his  heirs  and 
assigns.  After  the  execution  of  this  deed  William  Ashby 
delivered  to  John  Ashby  possession  of  the  mill  and  the  mill 
stones  and  the  other  articles  belonging  to  the  mill,  which 
were  afterwards  seized  by  the  defendant.  Sir  John  Fagg, 
William  Ashby  took  from  John  Ashby  a  warrant  of  attorney 
to  confess  judgment,  as  a  security  for  part  of  the  purchase 
money.  On  the  said  17th  December,  1825,  for  the  pur- 
pose of  securing  the  payment  of  an  annuity  of  201,  per 
annum,  John  Ashby,  in  consideration  of  250/.,  the  purchase 
money  of  the  annuity,  by  indenture,  bargained,  sold  and 
demised  to  the  plaintiff,  all  the  before  mentioned  premises, 
by  the  same  description  as  that  by  which  they  were  conveyed 
by  the  defendant  William  Ashby  to  John  Ashby,  habendum 
to  the  plaintiff  for  the  term  of  1000  years,  at  a  pepper  corn 
rent.  On  the  3 1st  December,  1825,  in  consideration  of 
the  further  sum  of  550/.,  John  Ashby,  for  the  purpose  of 
securing  the  payment  of  a  further  annuity  to  the  plaintiff, 
by  indenture  declared  that  the  said  plaintiff,  his  executors, 
administrators,  and  assigns,  should  stand  possessed  of  the 
premises,  as  well  for  the  purpose  of  securing  the  payment  of 
that  annuity,  as  for  securing  the  payment  of  the  former  an- 
nuity. No  memorials  of  the  indentures  of  the  17th  of  De- 
cember, 1825,  and  the  31st  of  December,  1825,  (whereby 
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the  said  annuities  were  granted  to  the  said  plaiuti^,  or  1829. 
cither  of  theoi,  were  produced  or  proved  to  have  beei^  made 
or  inrolled.  The  money  secured  by  tlic  warrant  of  attorney 
given  by  John  Ashby  to  William  Ashhy  not  having  been 
paid  as  agreed  upon,  the  latter  entered  up  judgment  upon 
the  warrant  of  attorney,  and  issued  th^Jieri  facias  under 
which  the  mill  stones  and  other  articles  used  with  th^  mill 
were  seized  by  the  other  defendant.  Sir  John  Fagg.  The 
plaintiff  gave  notice  to  the  sheriff,  that  he  clain^ed  the  s^rti- 
cles  seized  under  the  fieri  facias  as  his  property,  by  virtue  of 
the  deed  of  17th  December,  1825,  whereby  JbA/i  Askby 
conveyed  to  the  plaintiff  the  mill  and  appurtenances.  The 
sheriff,  in  consequence  of  that  notice,  did  not  sell,  but  re- 
tained the  same  in  his  possession.  It  was  sworn  and  not 
contradicted  at  the  trial,  by  the  surveyor  who  estimated  the 
value  of  the  premises  on  the  purchase  of  the  first  annuity 
by  the  plaintiff  of  John  Ashby,  that  the  defendant,  William 
Ashhy,  went  over  the  mill  with  him,  and  pointed  out  what 
belonged  to  it ;  and  described  the  articles  seized  as  forming 
part  of  the  mill.  And  it  was  also  sworn  and  not  contra- 
dicted, that  the  same  machinery  was  in  the  mill  at  the  time 
of  the  execution  of  both  the  annuity  deeds  to  the  plaintiff, 
as  was  then  at  the  time  of  the  conveyance  and  valus^tion 
from  the  defendant,  William  Ashby  to  John  Ashby,  and  of 
the  levy  under  the  execution.  The  stones  seized  are  move- 
able articles,  and  such  as  are  usually  valued  bctwieen  an 
outgoing  and  in-coming  tenant.  This  evidence  was  ob- 
jected to  by  the  plaintiff,  but  received. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  mill  stones  and  the  other  articles  mentioned  in  the  de- 
claration, and  being  in  the  possession  of  John  Ashby,  were 
at  the  time  of  the  seizure  under  the  Ji,  fa,  the  property  of 
the  plaintiff.  If  the  Court  shall  be  of  opinion  that  they 
were,  then  the  verdict  is  to  stand  for  the  plaintiff,  otherwise 
a  nonsuit  is  to  be  entered. 

Joshua  Evans,  for  the  plaintiff.  The  question  for  the  con- 
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sideration  of  the  Court  is,  whether  these  articles  did  not  pass 
by  the  convejance.  They  were  necessary  for  the  working  of 
the  mill ;  they  would,  therefore,  go  to  the  heir,  as  mill  stones 
would  for  the  same  reason.  Com.  Dig.  Biens.  Day  v.  Bis" 
bitch  (a)  and  Archer  v.  Bennett  {b)  were  decided  upon  the 
same  principle.  In  Cotegrave  v.  Dias  Santos  {c)  this  Court 
held,  that  by  a  conveyance  of  the  freehold,  fixtures  passed. 
In  Thresher  v.  East  London  Waterworks  Company  {d)  a 
covenant  by  the  tenant  to  repair  the  demised  premises  was 
held  to  extend  to  fixtures.  In  Sheppard's  Touchstone,  90, 
It  is  said,  that  by  the  grant  of  a  mill,  the  mill-stones  will 
pass,  albeit  at  the  time  of  the  grant  it  be  actually  severed 
from  the  mill.  [Parke,  J. — No  authority  is  there  cited ; 
but  in  Liford*8  ca8e(e)  it  is  sa,\d{f),  **  And  it  is  resolved  in 
14  fl.  8,  ^  i(g),  in  Wifstoxve^s  case  of  Gray's  Inn,  that  if  a 


(a)  Cro.  Eliz.  374. 

(6)  1  Levinz,  131,  &  1  Siderfin, 

311.  8.  C. 

(c)  2B.&  C.  76;  3  D.  &  R. 
S55. 

((()  S  B.  &  C.  608;  4  D.  &  R. 

as. 

(e)  1 1  Co.  46,  b. 

l/ylhid.  50,  b. 

(g)  M.  14,  H.  8,  fo.  25,  pi.  6, 
where  the  case  is  thus  reported. 
"  In  trespass,  brought  by  Wyntow,  of 
Gra/s  Inn,  for  the  taking  of  a  mill- 
stone. To  which  the  defendant 
says,  that  the  Abbot  of  St.  Alban's 
is  seised  of  the  manor  of  Redbome, 
in  the  county,  &c.(and)  before  the 
trespass,  and  at  the  time  was  seis- 
ed of  the  said  manor  in  fee,  "  ut 
injure  dom6s,''  and  that  the  said 
Wyttow  held  a  house  of  the  said 
abbot,  as  of  the  said  manor,  by 
certain  service  and  suit  to  the  mill 
of  the  said  abbot  within  the  said 
manor;  and  for  not  doing  of  suit, 
he  distrained  the  said  millstone. 
To  whidi  the  plamtiff  said,  the  said 
millstone  was  fixed  to  a  great  piece 


of  timber,  "  cum  clavis  et  asseri- 
bus,**  &c.;  so  that,  (a  sa  pretence,) 
according  to  his  own  pretence,  he 
could  not  take  that  as  distress. 

Brudnell. — Your  plea  is  not  good. 
Notwithstanding  that  it  was  fixed 
to  a  piece  of  timber,  still  he  can 
take  them  as  a  distress.  But  if  you 
will  aid  yourself  upon  your  matter, 
you  must  shew  that  within  the 
said  house  you  had  a  horse-mill, 
which  was  annexed  to  the  said 
house,  and  that  the  said  millstone 
was  parcel  of  the  mill.  Wherefore 
he  did  so.  To  which  the  defend- 
ant said,  that  the  stone  was  ser 
vered  from  the  mill ;  that  is  to  say, 
the  millstone  was  raised  for  the 
purpose  of  being  picked,  at  the 
time  of  the  distress.  Wherefore,&c. 
And  it  was  held,  that  notwithstand* 
ing  that  it  was  severed,  it  could 
not  be  distrained,  for  it  remained 
parcel  of  the  mill  for  all  the  time 
it  lay  upon  the  other  stone.  And 
notwithstanding  this  was  raised 
up  to  be  picked  and  bett,  it  is  still 
parcel  of  the  mill;  as  one  cannot 
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roan  has  a  horsemill,  and  the  miller  take  the  millstone  out  of 
the  mill  to  the  intent  to  pick  it,  to  grind  the  better,  although 
it  is  actually  severed  from  the  mill,  yet  it  remains  parcel  of 
the  mill  as  if  it  had  been  always  lying  upon  the  other  stone ; 
and  by  consequence,  by  the  lease  or  conveyance  of  the  mill 
it  shall  pass  with  it/']  In  IVynne  v.  Ingelby  {a)  it  was  held, 
that  the  fixtures  of  a  house  could  not  be  taken  in  execution. 
The  King  v.  Topping  {b)  confirms  the  former  decisions. 
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Fagg. 


Hutchinson,  contrd.  The  old  rule  is  now  much  relaxed, 
and  whatever  may  be  removed  by  the  tenant  may  be  taken 
in  execution.  [Bayley,  J.  Does  not  Ehves  v.  Mawe  (c) 
bring  you  back  to  the  old  authorities?]  Any  thing  which 
the  tenant  might  remove,  or  which  might  have  been  sold  to 
an  in-coming  tenant  may  be  taken  under  a  fi.fa.  Secondly, 
it  does  not  appear  that  possession  was  delivered  under  the 
deed. 


Bayley,  J. — Fixtures  which  the  tenant  has  a  right  to 
remove,  may  be  treated  as  chattels  in  a  proceeding  against 
the  tenant ;  but  as  against  the  owner  of  the  estate^  they  arc 
part  of  the  freehold.  No  delivery  of  the  fixtures  under  the 
mortgage  was  necessary;  for  the  reason  already  stated, 
they  passed  with  the  land. 


The  other  Judges  concurred. 


Postea  to  the  plaintiff. 


distrain  windows  or  doors,  not- 
withstanding that  they  hang  upon 
hooks,  and  are  removable.  And 
Fitzhcrbert  said,  that  notwith- 
standing they  take  a  millstone  into 
the  house  to  be  picked,  and  re- 
move it  from  the  hearth  unto  the 
floor,  still  the  lord  cannot  distrain 
this,  because  it  is  a  thing  for  the 
common  weal;  but  if  there  were 
another  millstone  l^ing  there,  he 
may  well  enough  distrain  that^  and 


so  of  the  windows,  doors,  &c.** 
The  reporter  adds,  "  Query,  of  a 
smith's  anvil,  for  it  seems  all  one, 
if  it  be  that  which  he  uses  in  his 
trade,  (ceo  sur  que  il  occupie,)  not- 
withstanding it  raaj^  be  off  the 
stock." 

(a)  5  B.  &  A.  625;  1  D.  &  R. 
247. 

(6)  M'Cleland  &  Younge,  651. 

(c)  3  East,  38. 
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^^^^"^^^  Blades  r.  Free,  Executor  of  Clark. 

The  continued  ASSUMPSIT.  The  eleventh  count  stated,  that  the  tes- 
person  of  con-  ^tor>  in  hh  life-time,  resided  with  one  Mary  as  his  wife, 
tracts  made  by  ^nd  divers  his  children  and  servants,  and  was  about  to 
a  woman  depart  this  realm  and  go  to  the  East  Indies;  and  there* 

whom  he  holds  upon,  in  consideration  that  the  plaintiff  would,  after  such 
world  as  his      departure,  supply  to  the  order  of  the  said  Mary  such  goods, 

sari^  ordered'  ^^^  ^^^  "^®  ^^  ^^^  ^^'^  Mary  and  the  said  children  and 
by  her  for  the  servants,  as  the  said  Mary  should  reasonably  require,  he 
mily,  is  not  ^^^  ^^  defendant  undertook  &c.,  that  he  Clark  would 
evidence  of  a    p^y  (be  plaintiff  for  the  same.     Averment,  that  plaintiff 

contract  by  .  .  .  .  . 

him  that  his  did  supply  the  said  Mary  with  certain  goods,  which  she 
estate  sliall  be  reasonably  required,  for  the  use  of  her  the  said  Mary  and 
cessariesor-  the  Said  children  and  servants,  being  then  and  there  of 
aft7rhis*death  P^^^  value,  to  wit,  of  the  value  of  &c.  Averment  of  non- 
and  supplied  payment  by  the  said  Mary,  or  by  the  testator  or  the  de- 
man  before  he  fondant.     The  twelfth  count  varied  from  the  eleventh  by 

has  notice  of  insertinsr,  as  a  restriction  of  the  promise,  "  until  reasonable 
that  event.  .   ,       i.  ,        ^  .  . 

and  lawful  notice  to  discontmue  such  supply  should  be 

given  to  the  plaintiff;"  and  averring  that  the  goods  were 

supplied  before  any  reasonable  or  lawful  notice  had  been 

given  to  the  plaintiff  to  discontinue  such   supply.     The 

thirteenth  count  stated  the  consideration  to  be  the  supply 

of  goods  until  the  return  of  the  testator,  or  notice  from 

him  to  discontinue  the  supply;  or,  in  case  of  the  death  of 

the  testator  after  his  departure,  without  having  returned 

them,  until  the  plaintiff  should  reasonably  have  notice  of 

the  death  of  the  testator.     Averment,  that  Clark  had  not 

returned  or  given  notice  to  discontinue  the  supply,  and 

that  the  goods  were  furnished  before  the  plaintiff  had  notice 

of  the  death  of  Clark.    The  declaration  also  contained 

counts  for  goods  sold,  &c.     At  the  trial  before  Lord  Ten- 

terden,  C.*J.,  at  the  sittings  at  Westminster  after  Michaeir 

mas  term,  1827,  a  verdict  was  found  for  the  plaintiff  on 

the  special  counts,  subject  to  the  opinion  of  this  Court 

upon  the  following  case: — 
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George  Ward  C/ark,  the  deceased  testator^  during  the  18S9. 
year  1822,  and  until  January,  1823,  resided  upon  his  own 
freehold  at  Kensall  Green,  in  the  county  of  Middlesex, 
with  Mary  Steers,  who  dwelt  with  him  as  his  wife,  and 
passed  by  his  name,  but  was  not,  in  fact,  married  to  him, 
and  their  children  and  servants.  In  January,  1823,  Clark 
went  to  India,  leaving  Mary  Steers  and  family  on  the  pre- 
mises at  Kensall  Green,  who  continued  to  deal  with  the 
plaintiff  and  other  tradesmen,  and  resided  there  until  the 
end  of  August,  1825.  During  the  residence  of  Clark  at 
Kensall  Green,  and  up  to  the  time  of  his  departure  from 
England,  he  dealt  upon  credit  with  the  plaintiff  and  other 
tradesmen  for  articles  supplied  for  the  use  of  himself  and 
his  said  family,  the  orders  being  given  by  Mary  Steers,  and 
the  goods  being  paid  for  by  Clark  at  certain  periods  after 
delivery.  The  plaintiff  continued  to  supply  goods  in  the 
way  of  his  trade  to  the  order  of  Mary  Steers,  for  the  use 
of  herself  and  the  said  family,  from  January,  1823,  until 
the  end  of  August,  1825.  The  goods  for  which  this  action 
was  brought  were  so  supplied  between  October,  1824,  and 
May,  1825.  Clark  died  in  India  on  the  31st  of  December, 
1824,  without  having  returned  to  this  country.  The  de- 
fendant paid  to  tlie  plaintiff,  before  the  commencement  of 
this  action,  the  sum  of  7/.,  being  the  value  of  so  much  of 
the  goods  as  were  supplied  up  to  and  including  the  31st  of 
December,  1824.  In  August,  1825,  intelligence  of  the 
death  of  Clark  reached  England,  and  was  communicated 
to  the  plaintiff. 

F.  Kelly,  for  the  plaintiff.  The  Court  may  come  to  the 
conclusion  which  the  jury  might  have  drawn  from  the  facts 
stated,  and  the  question  here  is,  whether  Clark  did  not 
contract  to  pay  for  goods  which  should  be  furnished  before 
the  arrival  of  a  countermand,  \1iayley,  J.  Suppose  she 
had  been  his  wife  ?]  This  is  a  stronger  case  than  that  of  a 
wife,  because  it  is  more  probable  that  a  wife  would  be 
provided  for.     The  real  question  is,  what  was  the  original 
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contract*     If  a  contract  had  been  made  in  express  terms, 
to  the  effect  that  the  testator  would  pay  until  notice,  that 
contract  would  not  be  rescinded  by  the  act.     [Parke,  J. 
Suppose  she  had  gone  away,  and  cohabited  with  another 
man,  w*ould  Clarkhtive  been  liable  for  goods  afterwards 
ordered  by  her?   Should  you  not  have  stated  the  quali6ca- 
tion  i    You  are  to  express,  in  legal  language,  the  terms  of 
the  implied  contract.     One  restriction  would  be  as  long  as 
she  conducted  herself  as  his  wife.     He  only  undertook  to 
pay  as  long  as  she  conducted  herself  .properly.]     That  re- 
striction would  have  been  raised  by  law.     {^Parke,  J.  The 
plaintiff  could  not  recover  on  the  common  counts  by  reason 
of  the  testator's  death.     If  an  express  contract  had  been 
made  in  the  terms  of  the  thirteenth  count,  the  testator 
would  not  have  been  discharged,  even  by  adultery.]     In 
support  of  the  eleventh  count  it  should  be  obser\'ed,  that 
this  is  not  merely  an  authority  to  trust  Mary  Stetrs  as  his 
wife.     The  liability  does  not  arise  wholly  out  of  his  repre- 
senting her  as  his  wife.     If  an  authority  would  be  deter- 
mined by  death,  a  contract  would  not  be  so  determined  (</)• 
Death,  without  notice,  does  not  avoid  acts  done  by  virtue 
even  of  a  mere  authority,  Macdonnell  v.  Macdonnell  (b). 
[Parke,  J.  If  the  rule  contended  for  could  be  established, 
there  would  in  every  case  be  a  contract  to  ratify  the  act  of  the 
agent  until  notice  of  the  death.]  If  the  plaintiff  had  sued  her, 
she  might  have  said  that  the  supplies  were  not  furnished 
on  her  credit.     [Baylei/,  J.  She  would  have  falsely  repre- 
sented herself,  and  thereby  rendered  herself  liable.     If  she 


(a)  Inter  causas  omittendi  man- 
dad  etiam  mors  mandatoris  est : 
nam  maiidatum  solvitur  morte : 
si  tamen  per  ignorantiara  impletum 
est,  competere  actionem  utilitaiis 
caus&  dicitur.  Julianus  quoque 
scripsir,  mandatoris  morte  solvi 
roandatum :  sed  obligatiotiem  ali- 
quando  durare.  Dig.  17,  1,  26. 

(6)  Buck's  Reports^  399.    And 


see  the  Digest,  17, 1,  58;  Pothier, 
Trait^  du  Contrat  de  Change,  pare 
1,  chap.  6,  art.  1,  §  168;  40  Ass. 
fo.  249.  pi.  38;  2  Roll.  Abr.  Feff- 
ment,(S.)l;  Taie  v.  Hilbert,  2  Ves. 
jun.  118;  Pye  ex  parte,  18  VeS. 
140,  Sy  6 ;  Snaiih  v.  Minsay,  1  M. 
&  S.  95 ;  Wynne  v.  Thomas,  Willes, 
565;  CtUisv,  Perkins,  12Massach. 
Rep.  210. 
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had  been  the  testator's  wife,  it  would  have  been  the  same         tS29. 
thing.] 

Bayley,  J. — A  man  may  undoubtedly  make  a  contract 
"which  shall  bind  his  estate  after  his  death,  for  the  price  of 
goods  supplied  by  the  order  of  his  wife  or  of  his  mistress, 
given  after  his  death.  Here  the  contract  is  not  express  but 
implied.  The  utmost  which  the  law  would  imply  in  this 
case  would  be,  that  as  the  testator  permitted  this  woman 
to  appear  as  his  wife,  or  the  mother  of  his  children  and  the 
mistress  of  his  family,  his  executor  was  not  at  liberty  to 
deny  that  she  had  authority  to  bind  his  estate  to  the  same 
extent  that  a  lawful  wife  might  have  done.  A  wife  would 
have  had  authority  to  pledge  her  husband's  credit  under 
such  circumstances  during  his  life,  but  the  authority  would 
have  been  revoked  by  death.  It  has  been  urged  that  this 
would  be  a  hardship  upon  the  tradesman  in  the  case  of  a 
wife,  and  still  more  so  where  the  orders  are  given  by  a 
mistress.  But  a  tradesman  who  gives  credit  does  so  at  his 
peril,  and  must  be  presumed  to  know  the  legal  conse- 
quences, and  that  if  the  husband  is  dead  at  the  time  Ue 
receives  the  order,  he  has  no  remedy  for  his  debt.  If, 
notwithstanding  this,  he  chooses  to  trust,  it  must  be  taken 
that  he  is  willing  to  run  that  risk.  On  the  other  hand,  he 
may  desire  to  have  an  express  contract,  or  decline  giving 
further  credit  without  a  written  authority.  The  husband 
may  give  the  wife  a  written  authority  to  obtain  goods  at 
reasonable  prices  after  his  death.  If  the  tradesman  does 
not  get  such  an  authority,  or  see  it  in  the  hands  of  the  wife, 
he  acts  at  his  own  peril.  He  ought  to  take  care  to  protect 
himself  against  such  a  contingency.  Mary  Steers  possessed 
the  ordinary  authority  of  a  wife,  but  nothing  further;  and 
on  the  death  of  Clark  that  authority  wholly  ceased. 

LiTTLEDALE,  J. — ^The  Only  (question  between  these  par- 
lies is,  what  contract  the  law  implies  from  the  conduct  of 
the  testator,  as  it  does  not  appear  that  the  plaintiff  had 
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any  personal  communication  cither  with  the  testator  or 
with  Mary  Steers,  This  is  not  to  be  considered  as  one 
continuing  contract;  a  separate  contract  arose  between 
them  upon  the  delivery  of  each  article.  The  adoption  by 
the  testator  of  each  successive  contract  merely  'authorised 
the  tradesman  to  go  on  as  before.  The  testator  then  goes 
abroad  and  dies,  and  there  the  authority  ends.  No  action 
can,  therefore,  be  maintained  for  the  price  of  those  good« 
which  were  supplied  after  the  testator's  death.  The  trades- 
man ought  to  receive  ready  money,  unless  he  chooses  to 
run  the  risk  of  its  turning  out  that  the  party  is  dead  at  the 
time  the  goods  are  ordered. 

Parke,  J. — Unless  the  plaintiff  can  make  out  a  contract 
with  the  testator,  it  is  clear  that  he  cannot  recover  under 
the  present  action.  This  indeed  was  admitted  in  the 
course  of  the  argument.  I  am  of  opinion  that  no  contract 
whatever  has  been  proved.  The  utmost  that  can  be  said 
is,  that  the  testator  authorised  the  plaintiff  to  treat  with 
Mary  Steers  as  if  she  had  been  the  testator's  wife.  *Tbis 
would  give  her  an  implied  power  to  bind  him  as  a  wife 
could  have  done,  for  necessaries  only.  The  authority  was 
given  only  during  the  life  of  the  party.  But  the  plaintiff 
can  recover  only  upon  such  a  contract  as  was  stated  in  one 
of  the  counts  of  the  declaration.  Upon  the  implied  autho- 
rity given  in  this  case,  the  testator  would  be  liable  only  for 
necessaries ;  whereas  the  contract  stated  in  the  declaration 
contains  no  such  restriction. 

Postea  to  the  defendant. 
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Sweeting  v.  Halse.  v^p-v^/ 

Assumpsit  by  drawer  against  acceptor  of  a  bill  for  On  the  day 
157/.,  dated  26  March>  18^,  payable  two  months  after  ceptancebe- 
date.     At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  comes  due, 

...  the  name  of 

Sittings  at  Westminster  after  last  Easter  term,  the  follow-  the  acceptor  is 

ing  facts  appeared.     The  pIswrrtiflF  being  possessed  of  \5lL  ^^ll^^^^^^ 

4  per  cents*,  sold  out  at  the  request  of  defendant,  and  lent  between  the 

him  the  proceeds,  being  130/,;  to  secure  which  the  bill  ^heXawer 

declared  upon  was  accepted  by  defendant,  and  purported  ^^^  is  also 

.       J  ._  r/  J  /      ^  the  holder,  is 

to  be  drawn  by  one  Hammond^  now  supposed  to  be  a  indorsed  on 

fictitious  person.     On  the  day  before  this  bill  became  due,  ^®  ^***>  ^^\  ^* 

.     . -r  .  .  .     not  stamped, 

the  plaintiiT  was  prevailed  upon  to  renew  the  bill  for  six  The  jury  can- 
months.     The  above  acceptance  was  struck  through,  and  ",JJ[o^^ent 
the  following  was  indorsed  on  the  bill: —  for  the  purpose 

"  £\bl.  London,  May  «8th,  1826.      S^eS"^ 

Six  months  after  date  pay  to  me  or  my  order  the  sum  of  acceptance 
.  was  struck  out 

one  hundred  and  fifty  pounds  stock,  new  four  per  oeats.,  with  the draw- 

for  value  received.  ®'***  assent. 

'^To  Mr.  Halse,  J.  W.  Sweeting. 

66,  Great  Titchfield  Street,  Accepted, 

London.  J.  Halse.'* 

The  action  was  commenced  in  Hilary  term,  1867^  but 
the  declaration  contained  no  count  upon  this  substituted 
contract.  It  was  objected,  on  the  part  of  the  defendant, 
that  the  original  contract  having  been  rescinded,  the  plain- 
tiff was  bound  to  resort  to  the  substituted  contract.  It 
was  answered,  on  the  part  of  the  plaintiff,  that  assuming 
.  that  the  plaintiff  had  assented  to  the  cancellation  of  the 
acceptance,,  which  however  did  not  appear,  that  assent 
must  have  proceeded  upon  the  supposition  that  an  avail- 
able security  had  been  substituted;  whereas  here  it  did  not 
appear  that  the  defendant  had  performed  the  condition 
upon  which  the  supposed  cancellation  had  proceeded,  or 
that  he  was  compellable  to  fulfil  the  second  engagement, 
no  evidence  of  that  engagement  being  receivable  for  warit 
of  a  stamp.     The  learned  Judge  directed  the  jury,  that  if 
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1899. 


Sweeting 

V. 

Halse. 


CASES  IN  THE  KING's  BENCH, 

they  were  of  opinion  that  the  acceptance  had  been  can* 
celled  with  the  assent  of  the  plaintiff,  and  a  new  contract 
substituted^  the  plaintiff  was  bound  to  seek  his  remedy 
under  the  new  agreement;  and  that  in  the  present  action 
their  verdict  ought  to  be  for  the  defendant.  Leave  was, 
however^  given  to  the  plaintiff  to  move  for  a  rule  to  enter 
a  verdict  for  the  amount  of  the  bill,  if  the  jury^  under  this 
direction,  should  return  a  verdict  for  the  defendant.  Such 
a  verdict  having  been  founds  Sir  J.  Scarlett^  in  the  follow- 
ing term,  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiff,  or  for  a  new  trial. 


Campbell  and  Barstow  now  shewed  cause.  In  Reed  v. 
Deere  {a)  the  plaintiff  declared  upon  two  written  agree- 
ments, the  first  of  which  only  was  stamped.  The  second 
agreement,  which  was  also  declared  upon,  varied  mate- 
rially from  the  first;  and  the  Court  held,  that  though  the 
second  agreement  could  not  be  read  to  support  the  decla- 
ration, it  might  be  looked  at  for  the  purpose  of  ascertain- 
ing whether  the  first  was  altered  by  it.  The  only  difference 
between  that  case  and  the  present  is,  that  here  the  plaintiff 
has  no  count  upon  the  second  agreement,  which,  as  far  as 
it  goes,  makes  the  present  case  stronger  against  the  plain- 
tiff than  Reed  v.  Deere.  As  the  instrument  here  declared 
upon  appeared  on  the  face  of  it  to  be  cancelled,  it  lay  upon 
the  plaintiff  to  explain  that  circumstance.  If  it  should  be 
urged  that  the  objection  amounts  to  accord  without  satis- 
faction, the  answer  is,  that  accord  without  satisfaction  is  a 
bad  plea  only  where  there  has  been  a  prior  default;  before 
default,  a  promise  may  be  discharged  by  parol. 


Sir  J.  Scarlett  and  Chitty,  contril.  The  defendant  seeks 
to  relieve  himself  from  one  contract  by  setting  up  another, 
which  he  has  equally  broken.  He  cannot  discharge  him- 
self from  the  first,  by  reason  of  the  substituted  contract, 
without  shewing  that  he  has  performed  it,  or  at  least  that 

(a)  7  B.&C.  261. 
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lie  has  given  the  plaintiff  an  available  remedy.  Roe  d»  Earl 
Berkeley/  v.  Archbishop  of  York  (a).  Then  the  second  in- 
strument cannot  operate^  according  to  the  intention  of  the 
parties,  as  a  bill  of  exchange,  because  it  is  drawn  not  for 
money,  but  for  stock,  and  it  cannot  be  made  available  for 
any  purpose  for  want  of  a  stamp,  Wilson  v.  Vysar,  (fr).  A 
third  objection  to  this  second  agreement  is,  that  the  first 
contract  having  been  broken,  could  not  be  discharged  by 
accord  without  satisfaction. 
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18£9. 


Sweeting 

v. 

Halse. 


Lord  Tenterden,  C.J. — In  Reed  v.  Deere  the  Court 
looked  at  the  second  instrument  for  the  purpose  of  satis- 
fying themselves  whether  the  first  agreement  was  thereby 
varied.  Here  the  jury  were  allowed  to  look  at  the  un- 
stamped agreement,  and  the  jury,  with  a  knowledge  of  the 
fact  that  the  plaintiff  was  party  to  an  instrument  purport- 
ing to  be  a  security  for  the  same  sum,  were  required  to 
say  whether  the  first  security  had  been  cancelled  with  the 
assent  of  the  plaintiff.  The  jury  were  placed  in  a  situation 
in  which  they  might,  and  probably  did,  infer  the  fact  of 
assent  from  the  contents  of  an  unstamped  agreement 
This  could  not  be  legally  donc« 

Bay  LEY,  J.  concurred. 

Little  DALE,  J.  was  absent. 

Parke,  J. — Tliere  was  some  evidence  of  the  assent  of 
the  plaintiff  to  the  cancellation  of  the  bill,  iudependently 
*  of  the  unstamped  agreement.  As,  however,  the  jury  may 
have  arrived  at  that  conclusion,  under  the  influence  of  their 
knowledge  of  the  particulars  of  the  second  agreement,  from 
an  inspection  of  the  unstamped  indorsement,  I  am  of 
opinion  that  there  ought  to  be  a  new  trial,  though  I  should 
have  been  satisfied   with  the  verdict  which  the  jury  have 


(«)  6  East,  86. 
VOL.    IV. 


(6)  4  Taunt.  288, 
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1899.        given,  if  the  unstamped  agreement  had  not  been  laid  before 
Sweeting      them  (ff). 

„  ''•  Rule  absolute. 

Halse. 

(c)  Vide  Doe  d.  Lord  Teynham  v.  Roper ,  6  Bingh.  561. 


Cross  v.  Johnson  and  others. 

Issne  onjusti-  DECLARATION  in  trespass,  stating  that  defendants 
new  assign-  broke  and  entered  plaintiff's  close,  destroyed  the  gates, 
inent,on  which  spoiled  the  herbage,  broke  down  the  trees  and  hedges, 
suflfered  by  de-  filled  up  a  fishpond,  and  pulled  down  an  outhouse.  Plea; 
fault.  Upon  gpg^^  ,jQ^  guilty,  generally.  Secondly, a  right  of  common  for 
the  defendant  all  Cattle  over  the  locus  in  quo,  by  the  custom  of  the  manor, 
he  is  enilded  *"  respect  of  a  customary  messuage.  Thirdly,  a  right  of  way 
to  the  whole  over  the  locus  in  quo.  Replication,  joining  issue  on  the 
trial,  pro-  p'^^  ^^  "^^  guilty  9  taking  issue  on  the  right  of  common  and 
vided  no  other  right  of  way;  and  new  assisninc^  that  defendants  committed 

plea  coven  ng        °  . 

the  trespasses    the  trespasses  on  other  occasions  and  for  other  purposes 

befound^lor^  ^^^^  those  in  the  pleas  mentioned,  and  to  a  greater  extent 

the  plaintiff,  and  with  more  force  and  violence  than  was  necessary,  and 

general  issue  is  ^"  Other  parts  of  the  close  out  of  the  way  in  the  third  plea 

on  the  record,  mentioned.     Rejoinder,  joining  issue  upon  the  denial  of  the 

and  the  de-  .   ,         ^  •    •   i         *.  i       j   r     j  x. 

fendant  means  nght  of  common  and  right  of  way;  the  defendant  at  the 
to  suflfer  Judg-  same  \\^q  withdrawing  the  plea  of  not  guilty  so  far  as  related 
fault  on  a  new  to  the  new  assignment,  and  suffering  judgment  by  default 
much  of  the *""  thereto.  At  the  trial  before  Alexander,  C.B.,  at  the  Cam- 
general  issue  bridgeshire  assizes,  the  jury  found  for  the  plaintiff  upon  the 
the  trespasses  P^^^  ^f  not  guilty,  with  one  shilling  damages;  for  the  plain- 
newly  assigned  tiff  aigQ  upon  the  issue  on  the  right  of  common;  for  the  de- 
should  he  *^  .  ^. 
withdrawn.       fendants  upon  the  issue  on  the  right  of  way;  and  assessed 

the  damages  upon  the  new  assignment  at  5/.  Upon  tax- 
ation the  master  allowed  the  defendants  the  costs  of  the 
issues  (6),  and  the  plaintiff  the  costs  of  executing  a  writ  of 
inquiry. 

(6)  Where  the  costs  in  the  cause  issues,  except  in  replevin,  include 

are  adjudged  to  the  defendant,  and  only  the  costs  of  the  pleadings, 

to  the  plaintiff  costs  on  the  issues  Othir  v.  Calverly   1  Bingh.  275. 

found  for  him,  the  costs  of  the  S*  C  8  J.  B,  Moore,  239. 
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B.  Andrews,  in  the  course  of  last  term,  obtained  a  rule 
nisi  for  the  master  to  review  his  taxation,  and  to  allow  the 
plaintiff  his  full  costs  of  the  cause,  less  the  costs  of  the 
issue  found  for  the  defendant. 

F.  Kelly,  who  now  appeared  to  shew  cause,  was  stopped 
by  the  Court,  who  desired  to  hear 

B.  Andrews  in  support  of  his  rule.  The  plaintiff  is 
entitled  to  his  costs,  because  he  could  not  have  recovered 
damages  without  going  to  trial.  It  is  true  the  defendants 
had  withdrawn  their  plea  of  not  guilty,  so  far  as  related  to 
the  trespasses  newly  assigned,  and  had  suffered  judgment 
by  default  upon  the  new  assignment;  but  still  the  plaintiff 
could  not,  upon  these  pleadings,  have  recovered  upon  a 
writ  of  inquiry  the  damages  to  which  it  is  clear  he  was 
entitled.  If  the  plaintiff  had  proved  before  the  sheriff,  as  the 
verdict  shews  he  did  at  the  trial,  that  the  defendants  had  com- 
mitted trespasses  more  in  number,  or  with  greater  violence, 
than  was  necessary  for  the  assertion  of  their  right  of  way, 
still  the  sheriff's  jury  could  not  have  awarded  him  the  5/. 
damages  W'hich  he  obtained  at  the  trial,  because  the  answer 
to  such  evidence  would  have  been,  that  such  trespasses 
were  justified  by  the  plea  of  the  right  of  common  (a),  which 
plea  had  not  been  disposed  of.     Such  being  the  case. 
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(a)  The  new  assignment  is  an 
assertion  that  the  trespasses  therein 
mentioned,  though  apparently  co- 
vered by  the  plea,  were  not  really 
so,  1  Wms.  Saund.  300,  a.,  and 
that,  therefore,  the  quae  est  eadem 
is  false,  and  the  nil  dicit  to  the 
new  assignment  admits  this  to  be 
the  case.  This  admission,  how- 
ever, does  not  affect  the  answer 
given  to  the  whole  declaration  by 
a  plea  of  not  guilty.  Vickers  v. 
Gallimore,  2  M.  &  P.  359;  5 
Bingh.  196  ;  post,  294,  n.  Where, 
therefore,  the  defendant  pleads  no- 
thing to  the  new  assignment,  but 


suffers  the  plea  of  the  general  issue 
to  stand  to  the  whole  declaration, 
the  proper  entry  seems  to  be  "  And 
as  to  the  trespasses  above  newly 
assigned,  the  defendant  says  no- 
thing yurZ/ier  in  bar  or  preclusion 
of  the  said  action  of  the  said  plain- 
tiff, in  respect  of  the  said  trespasses 
so  above  newly  assigned."  Or  thus, 
^*  And  the  said  defendant  as  to  the 
trespasses  above  newly  assigned, 
says  as  before  that  he  is  not  guilty 
thereof,  modo  et  formi\;"  without 
any  judgment  or  award  of  venire 
tarn  quam. 

V  2 


1829. 
Cross 

V. 

Johnson. 
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CrOS9 
V. 

Johnson. 
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Lotigden  v.  Bourn  (a)  is  a  direct  authority  to  shew  that  the 
plaintiff  here  is  entitled  to  his  costs.  That  was  an  action 
of  trespass  for  cutting  down  trees.  The  pleas  were,  first, 
not  guilty ;  and  secondly,  a  justification  that  the  trees  ob- 
structed a  highway.  The  replication  joined  issue  on  the 
plea  of  not  guilty,  took  issue  on  the  plea  of  highway,  and  new 
assigned  cutting  down  trees  extra  viam.  The  defendant 
joined  issue  on  the  replication  to  the  special  plea,  and  suf- 
fered judgment  by  default  on  the  new  assignment.  The 
jury  having  found  a  verdict  for  the  defendant  on  the  issue 
on  the  special  plea,  and  assessed  damages  on  the  new  as- 
signment, it  was  held,  that  the  plaintiff  was  entitled  to  full 
posts,  except  upon  the  issue  on  the  special  plea,  and  that 
the  defendant  was  not  entitled  to  costs  even  on  that  issue. 
That  decision  is  expressly  in  point.  He  also  cited  House 
V.  The  Treasurer  of  the  Thames  Navigation  {b). 


LiTTLEDALE,  J.  (c). — I  entertain  no  doubt  upon  this 
case.  The  defendants  pleaded  not  guilty  to  the  whole 
declaration,  and  also  several  pleas  of  justification,  the  issue 
upon  one  of  which  was  found  for  them.  The  plaintiff  new 
assigned  that  the  defendants  committed  the  trespasses  for 
other,  and  different  purposes,  and  with  more  force  and 
violence  than  was  necessary.  The  defendants  then  with- 
drew  their  plea  of  not  guilty  so  far,  and  suffered  judgment 
by  default  as  to  the  new  assignment.  Now  the  defendants 
having  pleaded  a  justification  to  the  whole  declaration,  and 


(a)  1B.&C.278.  Longdenv, 
Bovm  is  very  briefly  reported,  and 
none  of  the  authorities  seem  to 
have  been  there  brought  under  the 
consideration  of  the  Court. 

(6)  6  J.  B  Moore,  324;  3  Brod. 
&  Bingh.  117.  The  ground  of  the 
decision  there  was,  that  the  plain- 
tiff was  bound  to  go  to  trial,  in 
order  to  get  rid  of  the  plea  of  not 
guilty.  But  in  Griffiths  y.  Davics, 
8  T.  R.  466,  where  there  was  to 


one  count  in  trespass,  and  several 
pleas  in  justification,  on  which  issues 
were  taken ;  new  assignment,  as 
to  which  judgment  by  default ;  all 
the  issues  found  for  the  defendant: 
— Held,  that  the  defendant  was 
entitled  to  the  costs  of  those  issues. 
Sec  also  Postan  v.  Stanvxti/f  5  Easty 
2C1;  1  Smith,  499;  Thornton  v. 
Williamson f  post,  293,  (a), 
(r)  Bniflei/f  J.  was  absent. 
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having  had   the  issue  joined  upon  that  justification  found 
for  them,  would  of  course  have  been  entitled  to  the  costs 
of  the  action,  except  for  the  new  assignment.     But  the 
defendants  suffered  judgment  by  default  as  to  the  new 
assignment,  therefore  the  plaintiff  was  not  obliged  to  go  to 
trial  upon  the  new  assignment,  and  might  have  recovered 
before  the  sheriff's  jury  all  that  he  recovered  at  the  trial* 
It  is  said  that  damages  were  given  at  the  trial  upon  the 
new  assignment  which  could  not  have  been  given  by  the 
sheriff's  jury,  and  the  apparent  difficulty  in  the  case  arises 
upon  that  argument.     But  I  think  the  case  may  be  con* 
sidered  in  the  same  light  as  if  the  plaintiff  had  first  set  out 
in  his  declaration  all  the  alleged  trespasses,  and  had  then 
averred  that  the  defendants,  pretending  to  exercise  rights 
of  way  and  common,  committed  other  trespasses  not  neces- 
sary  for   those    purposes.     Suppose    the    defendants   had 
pleaded  not  guilty  to  the  trespasses  mentioned  in  the  first 
part  of  the  count,  and  had  also  justified   these  trespasses, 
and  had  suffered  judgment  by  default  as  to  the  residue,  and 
the  plaintiff  had  obtained  a  verdict  on  the  plea  of  not  guilty, 
and  the  defendants  had  obtained  a  verdict  on  the  plea  of 
justification,  the  verdict  on  the  plea  of  not  guilty  would 
have   been  immaterial,   because   the   plea  of  justification 
would  have  covered  all  the  trespasses  in  the  first  part  of 
the  count.     I  do  not  mean  to  say  that  I  ever  saw  a  decla- 
ration so  framed,  but  it  appears  to  me  that  upon  a  decla- 
ration so  framed,  the  plaintiff  in  this  case  might  have  reco- 
vered on  a  writ  of  inquiry  all  the  damages  which  he  reco- 
vered at  the  trial,  and  therefore  that  he  would  not  have 
been  entitled  to  the  costs  of  a  trial.    Thornton  v.  William-' 
son  (a)  is  a  very  similar  case  to  the  present. 

(a)  13  East,  191.    Trespass,  for      and  new  assigning  extra  viain,  &c., 
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entering  a  messuage  and  yard,  &c. 
Pleas,  first,  not  guilty,  as  to  the 
force  and  arms;  secondly,  a  justifi- 
cation by  a  right  of  way  at  all  times; 
and  thirdly,  a  like  justification  in 
the  day  time.  Replication,  taking 
issue  on  the   two  .rights  of  way. 


to  which  there  was  judgment  by 
default.  Verdict  for  the  plaintiff 
on  the  first  special  issue,  damages 
one  shilling ;  and  for  the  de- 
fendant on  the  vi  et  armis,  and 
on  the  second  special  issue :  and 
nominal    damages     assessed    on 


1829. 
Cross 

V. 

Johnson. 
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Parke,  J. — It  would  have  been  competent  to  a  sheriff's 
jury  to  have  entertained  the  whole  question  between  these 
parties.  In  order  to  determine  whether  the  plaintiff  or  the 
defendant  is  entitled  to  the  costs  of  the  trial,  it  is  necessary 
to  look  at  the  postea.  Now  the  postea  in  this  case  shews 
that  all  the  issues,  that  is,  all  which  this  jury  were  impanelled 
to  try,  were  found  in  favour  of  the  defendants.  A  verdict 
on  any  one  issue  going  to  the  whole  cause  of  action,  entitles 
a  party  to  the  whole  costs.  Here  the  defendants  had  a 
verdict  on  one  issue  which  went  to  the  whole  cause  of 
action.  They  are  therefore  entitled  to  judgment  on  the 
whole  record,  and  they  are  therefore  also  entitled  to  the 
costs  of  the  trial.  This  rule,  consequently,  must  be  dis- 
charged. Thornton  v.  Jfilliamson  is  an  authority  in  support 
of  this  decision. 

Rule  discharged  (a). 


the  new  assignment: — Held,  that 
the  defendant  was  entided  to 
the  general  costs  of  the  trial,  be- 
cause the  plaintiff  was  not  obliged 
to  go  to  trial,  but  should  have  let 
judgment  go  by  default  on  the 
issue  upon  the  limited  right  of  way* 
which  was  found  against  him.  In 
Harber  v.  Rand,  9  Price,  336, 
where  to  trespass  quare  clausum 
fregit  the  defendant  pleaded  a  pub- 
lic highway  over  the  locus  in  quo, 
and  the  plaintiff  new  assigned  extra 
\iam,  on  which  the  defendant  suf- 
fered judgment  by  default,  and  a 
verdict  was  found  for  the  defend- 
ant upon  the  issue,  and  damages 
were  assessed  for  the  plaintiff  on 
the  new  assignment,  the  Court  held 
that  the  plaintiff  was  not  entitled 
to  more  costs  than  damages.  But 
where  defendant  pleaded  not  guilty 
to  the  whole  declaration,  and  justi- 
fied as  to  part  of  the  trespasses,  and 
plaintiff  newly  assigned,  to  wliich 


defendant  sufiered  judgment  by 
default,  plaintiff  being  bound  to 
go  down  to  trial  to  get  rid  of  the 
general  issue,  which  would  other- 
wise bar  his  whole  action,  was  en- 
titled to  his  full  costs  of  the  trial, 
although  the  jury  found  a  verdict 
for  the  defendant  upon  the  special 
pleas,  which  covered  part  of  the 
trespasses,  the  costs  of  such  issues 
being  deducted,  but  not  allowed  to 
defendants.  Booth  v.  Ibbotson,  1 
Y.  &  J.  334. 

(a)  Upon  a  record  framed  as 
above,  the  defendant  would  at  nisi 
prius  be  entided  to  begin,  and,  if 
the  plaintiff  called  evidence,  to 
have  the  general  reply.  In  Rees  v. 
Rogers  and  others,  which  was  tres- 
pass for  entering  the  plaintifTs  yard, 
the  defendants,  without  a  plea  of 
not  guilty,  justified  under  various 
rights  of  way.  The  plaintiff  new 
assigned,  and  the  defendants  suf- 
fered judgment  by  default  on  the 


HILARY  TERM,  IX  AND  X  GEO.  IV. 


295 


new  assignment.  Upon  the  trial 
before  Lord  Tenterden,  C.J.,  at 
Guildhall,  2Sd  December,  1330, 
the  defendants'  claim  to  begin  was 
resisted,  on  the  ground  that  the 
plaintiflf  had  to  prove  his  damages. 
His  lordship  ruled  that  this  cir- 
cumstance made  no  material  dif- 


ference, and  directed  that  the  de- 
fendants should  begin.  The  plain- 
tiff having  called  evidence,  the  de- 
fendants* counsel  replied,  and  ob- 
tained a  verdict.  Counsel  for  the 
plaintiff,  Campbell,  F.  Pollock,  and 
Cockburn;  for  the  defendants,  Sir 
J.  Scarlell  and  Manning, 


1829. 


Cross' 
v.- 
Johnson. 


Hardy  v.  Ryle,  Esq. 

f  ALSE  imprisonment.  Plea,  not  guilty.  At  the  trial  be- 
fore Jervis,  J.  at  the  Chester  summer  assizes  (a),  for  1828, 
the  following  facts  appeared.  The  plaintiff  was  committed 
by  the  defendant,  a  magistrate  for  the  county  of  Chester,  to 
the  house  of  correction,  under  the  supposed  authority  of 
4  Geo.  4,  c.  34,  s.  3(6),  for  one  month,  under  the  following 


(a)  Counsel  for  the  plaintiff,  J. 
Williams  and  Wightman ;  for  the 
defendant,  Crossj  Seijt.  and  J. 
Jervis. 

{b)  Which  enacts  **  That  if  any 
seivant  in  husbandry,  or  any  arti- 
ficer, calico-printer,  handicrafts- 
roan,  miner,  collier,  keelman,  pit- 
man, glassman,  potter,  labourer, 
or  other  person  shall  contract  with 
any  person  or  persons  whomsoever 
to  serve  him,  her  or  them,  for  any 
time  or  times  whatsoever,  or  in  any 
other  manner,  and  shall  not  enter 
into  or  commence  his  or  her  service 
according  to  his  or  her  contract, 
(such  contract  being  in  writing, 

and  signed  by  the  contracting 
parties),  or  having  entered  into 
such  service  shall  absent  himself 
or  "herself  from  his  or  her  service 
before  the  term  of  his  or  her  con- 
tract, whether  such  contract  shall 
be  in  writing  or  not  in  writing,  shall 
be  completed,  or  neglect  to  fulfil 


the  same,  or  be  guilty  of  any  other 
misconduct  or  misdemeanor  in  the 
execution  thereof,  or  otherwise  re- 
specting the  same,  then  and  in 
every  such  case  it  shall  and  may  be 
lawful  for  any  justice  of  the  peace 
of  the  county  or  place  where  such 
servant  in  husbandry,  artificer,&c. 
or  other  person  shall  have  so  con- 
tracted or  be  employed  or  be  found, 
and  such  justice  is  hereby  autho- 
rised and  empowered,  upon  com- 
plaint thereof  made  upon  oath  to 
him  by  the  person  or  persons,  or 
any  of  them  with  whom  such  ser- 
vant in  husbandry,  artificer,  &c.  or 
other  person  shall  have  so  con- 
tracted, or  by  his,  her  or  their 
steward,  manager  or  agent,  which 
oath  such  justice  is  hereby  em- 
powered to  administer,  to  issue  his 
warrant  for  the  apprehending  every 
such  servant  in  husbandry,  &c.  or 
other  person,  and  to  examine  into 
the  nature  of  the  complaint,  and  if 


A  contract  to 
weave  certain 
goods  at  the 
house  of  the 
weaver  is  not 
a  contract  to 
serve  within  4 
Geo,  4;  c.  34, 
s.S,soastogive 
jurisdiction  to 
a  magistrate 
to  commit  the 
weaver  "  for 
neglecting  his 
work  after 
commencing 
upon  the 
same.'' 

An  action 
for  false  impri- 
sonment 
against  a  ma- 
gistrate may 
be  commenced 
on  the  14th  of 
June,  where 
the  plaintiff  is 
discharged  out 
of  custody  on 
the  14th  of 
December. 
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warrant :  "  Whereas  information  and  complaint  hath  been 
made  before  me,  John  Ryle,  Esq.  one  of  his  Majest/s 
Justices  &c.,  by  Thomas  Hall,  of  &c.,  silk  manufacturer, 
upon  the  oath  of  the  said  T.  Hall,  against  Henry  Hardj/, 
of  ScCy  silk  weaver,  that  he  the  said  H.  Hardy  did  contract 
and  agree  with  the  said  T.  Hall  to  weave  certain  pieces  of 
silk  goods  at  certain  prices  fixed  upon  between  the  said 
T,  Hall  and  H,  Hardy,  at  his  the  said  H.  Hardy*s  house 
in  8cc.,  and  that  he  the  said  H,  Hardy  had  neglected  to 
fulfil  the  contract  so  entered  into  between  them,  although 
he  had  commenced  upon  the  said  work  under  the  said  con- 
tract," The  following  is  a  copy  of  the  warrant  of  commit- 
ment: 

"  And  whereas,  in  pursuance  of  the  statutes  in  that 
case  made  and  provided,  I  have  duly  examined  the  proofs 
and  allegations  of  both  the  said  parties  touching  the  matter 
of  the  said  complaint,  and  upon  due  consideration  had 
thereof,  have  adjudged  and  determined  that  the  said  H. 
Hardy  hath  in  his  said  service  been  guilty  of  certain  miscon- 
duct and  ill' behaviour  towards  the  said  T.  Hall,  in  that  he 
the  said  H.  Hardy,  having  contracted  with  the  said  T.  Hall 
to  weave  certain  pieces  of  silk  goods  at  certain  prices  fixed 
upon  between  the  said  T.  Hall  and  //.  Hardy,  at  his  the 
said  //.'  Hardy* s  house,  in  8cc.,  hath  neglected  to  fulfil 
the  contract  so  entered  into  between  them,  although  he  hath 
commenced  upon  the  said  work  under  such  contract,  and 


it  shall  appear  to  such  justice  that 
any  such  servant  in  husbandry, 
artificer,  &c.  or  other  person  shall 
not  have  fulfilled  such  contract,  or 
hath  been  guilty  of  any  other  mis- 
conduct or  misdemeanor  as  afore- 
said, it  shall  and  may  be  lawful 
for  such  justice  to  commit  every 
such  person  to  the  house  of  cor- 
rection, there  to  remain  and  be 
held  to  hard  labour  fora  reasonable 
lime,  not  exceeding  three  months, 
and  to  abate  n  proportionable  part 


of  his  or  her  wages  for  and  during 
such  period  as  he  or  she  shall  be  so 
confined  in  the  house  of  correc- 
tion, or  in  lieu  thereof  to  punish 
the  offender  by  aba^ng  the  whole 
or  any  part  of  his  or  her  wages,  or 
to  discharge  such  servant  in  hus- 
bandry, artificer  &c.,  or  other  per- 
son from  his  or  her  contract,  service 
or  employment,  which  discharge 
shall  be  given  under  the  hand  and 
seal  of  such  justice  gratis." 
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hath  neglected  his  work  without  the  leave  or  consent  of  the  t829. 
said  T.  Hall,  and  I  do  therefore  convict  him  the  said  if. 
Hardy  of  the  said  offence  in  pursuance  of  the  statute 
in  that  case  made  and  provided."  The  warrant  then  went 
on  to  command  the  constable  to  convey  the  plaintiff  to  the 
house  of  correction  at  Knutsford,  and  the  keeper  to 
receive  him,  there  to  remain  for  the  space  of  one  month 
from  the  date  of  the  warrant. 

The  plaintiff  was  discharged  out  of  custody  on  the  14th 
December,  1827y  at  nine  o'clock  in  the  morning  (a),  and 
the  latitat  issued  on  the  14th  of  June,  1828.  The  defend* 
ant  put  in  the  conviction  recited  in  the  warrant  of  commit- 
ment. Upon  these  facts  it  was  contended,  that  the  plaintiff 
ought  to  be  nonsuited,  first,  because  the  action  was  not  com- 
menced within  six  calendar  months  after  the  act  done,  as 
required  by  24  Geo.  2,  c.  44,  s.  8;  and  secondly,  that  the 
conviction  and  commitment  were  warranted  by  4  Geo,  4, 
c.  34,  s.  3.  The  jury  assessed  the  plaintiff's  damages,  in 
case  he  was  entitled  to  recover,  at  one  farthing ;  and  the 
learned  Judge  nonsuited  the  plaintiff,  with  leave  to  move 
to  enter  a  verdict  for  the  damages  found  by  the  Jury.  A 
rule  nisi  to  that  effect  having  been  obtained. 

Cross,  Serjt.,  and  J.  JeroiSf  now  showed  cause.  The 
24  Geo.  2,  c.  44,  provides,  (s.  8,)  "  that  no  action  shall  be 
brought  against  any  justice  of  the  pe^ce  for  anything  done 
in  the  execution  of  his  office,  unless  commenced  within  six 
calendar  months  after  the  act  committed."  Under  this 
statute  the  time  within  which  the  action  is  to  be  brought 
must  be  reckoned  exclusively  of  the  day  on  which  the  im- 
prisonment took  place.  Rex  v.  Adderley  (b),  where  all  the 
cases  are  collected ;  Pellew  v.  The  Hundred  of  IVonford{c), 
Norris  V.  Hundred  of  Gawtry  {d).   Castle  v.  Burditi  (e), 

(a)  Vide  post,  301,  n.  {d)  Hob.  195. 

(h)  Dougl.  463.  (e)  3  T.  R.  G23,  poity  301,  ii. 

(c)  Ante,  130. 
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18^9.  Clarke  v.  Davey  (a),  Com.  Dig.  Temps,  A.,  Pugh  v.  Duke 
of  Leeds  (b),  Thomas  v.  Popham{c),  recognized  and  adopted 
in  Watson  v.  Pears  (d),  Fallon,  ex  parte  (e),  Lester  v.  Gar* 
land  {f)y  where  the  question  was,  whether  the  plaintiff 
was  privy  to  the  act;  Glassington  v.  Rawlufgs{g),  adopted 
by  the  Master  of  the  Rolls  in  Lester  v.  Garland,  Wallace 
V.  King  (h),  and  Basten  v.  Carew  (t ) ;  and  though  the  con- 
trary was  decided  in  Lester  v.  Garland,  and  Pellew  v.  The 
Hundred  of  Wonford,  those  were  cases  in  which,  according 
to  the  distinction  taken  by  Sir  W,  Grant,  M.R.,  the  party 
was  not  privy  to  the  act;  whereas  here  the  plaintiff  must 
be  privy  to  the  imprisonment;  no  mischief  could  arise. 
\^Bayley,].  According  to  the  construction  contended  for, 
the  plaintiff  would  have  six  months  in  a  case  of  imprison- 
ment, and  one  day  more  upon  seizure  of  goods.] 

The  Court  directed  that  the  second  point  should  not  be 
spoken  to  unless  their  decision  upon  the  first  point  should 
render  it  necessary. 

J.  Williams  and  Wightman,  in  support  of  the  rule  upon 
the  first  point.  The  common  sense  and  invincible  reason- 
ing of  the  Master  of  the  Rolls  are  decisive  upon  this 
point,  Pickersgill  v.  Palmer  {k).  The  preamble  to  the 
annuity  act  is  equally  strong. 

Cur.adiwult. 

The  judgment  of  the  Court  upon^^the  first  point  was 
delivered  on  a  subsequent  day  (/)  by 

Bayley,  J.  who,  after  stating  the  facts,  and  referring  to  the 
language  of  24  Geo.  2,  c.44,s.  S{m),  proceeded  thus:  The 

(a)  4  J.  B.  Moore,  465.  (g)  3  East,  407,  and  4  Esp.  324. 

(6)  Cowp.  714.  (A)  1  II.  Black.  13 

(c)  Dyer,  218,  b. ;  F.  Moore, 40.  (0  5  D.  &  R. 558, 3  B.& C.649. 

(d)  2  Campb.  294.  (k)  Bull.  N.  P.  24. 

(e)  3  T.  R.  283.  (/)  25  April. 
(/)  15  Vesey,  248.  (»i)  Ante,  297. 


HILARY  TERM,  IX  AND  X  GEO.  IV. 

same  construction  must  prevail,  whether  the  act  complained 
of  be  an  imprisonment  or  a  seizure  of  goods.  All  the  au- 
thorities were  considered  by  Sir  William  Grant,  M.  R.  in 
Lester  v.  Garland,  upon  which  this  distinction  was  taken, 
that  where  the  act  is  one  to  which  the  party  against  whom 
the  computation  is  made,  the  day  on  which  the  act  is  done 
may  be  included.  Where  that  party  is  a  stranger  to  the 
act,  the  day  ought  to  be  excluded,  and  many  instances  are 
put.  Here  every  continuance  of  the  imprisonment  is,  in 
point  of  law,  a  new  imprisonment.  The  same  construction 
must  be  put  upon  24  Geo,  2,  c.  44,  s.  8,  whether  the  act 
complained  of  be  imprisonment  or  seizure  of  goods.  In 
the  case  of  seizure  of  goods  of  the  plaintiff's,  that  being  an 
act  to  which  he  is  not  privy,  the  day  of  the  seizure  would 
be  excluded  from  the  computation.  In  PelUw  v.  The  //i- 
habitants  of  the  Hundred  of  Wonford  {a)y  this  Court  acted 
upon  the  rule  laid  down  by  Sir  William  Grant,  M.R.  hold- 
ing that  the  day  of  the  happening  of  the  event  was  to  be 
excluded  frotn  the  computation.  So  where  the  party  who 
is  to  give  the  notice  is  the  party  robbed,  he  must  be  taken 
to  know  when  he  was  robbed.  Upon  this  principle,  my 
brother  Littledale  and  myself  are  of  opinion,  that  the  14th 
December  ought  to  be  excluded,  and  that  the  action  was 
commenced  in  time.  My  brother  Parke,  having  been 
counsel  in  the  cause,  has  taken  no  part  in  this  discussion. 

J.  Jervis  now  shewed  cause  upon  the  second  point. 
The  words  *'  handicraftsman  or  other  person"  will  include 
silk  weavers.  The  warrant  of  commitment  sets  out  a 
complaint  that  the  plaintiff  bad  contracted  to  do  certain 
work,  that  he  had  commenced  the  work  under  the  con- 
tract, and  that  he  had  neglected  to  fulfil  such  contract,  and 
the  magistrate  adjudges  that  he  has  been  guilty  of  miscon- 
duct in  his  said  service  towards  his  master,  in  that  he  having 
contracted  &c.,  hath  neglected  to  fulfil,  the  contract,  al- 
though he  hath  commenced  upon  the  said  work  under  such 
contract,  and  hath  neglected  his  work  without  the  leave  or 

{a)  Ante,  130. 
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consent  of  his  master*  A  commitment  is  not  to  be  con*- 
strued  with  the  same  strictness  as  a  conviction.  The  King 
V.  Helps  (a). 

J.  Williams  and  ll^igktman,  contr^.  Silk  weavers  are  re- 
gulated by  17  Geo.  4,  c.  56;  and  it  cannot  be  supposed  that 
the  legislature  meant  to  give  jurisdiction  over  them  by  a 
subsequent  statute,  in  which  they  are  not  named.  But  how- 
ever this  may  he,  it  is  clear  that  4  Geo.  4,  c.  34^  s.  3,  applies 
only  to  contracts  of  service.  Here  no  such  contract  appears. 
A  servant  may  be  guilty  of  larceny  in  respect  of  goods  with 
which  he  is  entrusted ;  here  the  plaintiff  could  not  have 
committed  a  larceny  in  respect  of  the  silk  delivered  to  him. 

Bay  LEY,  J. — It  becomes  unnecessary  to  decide  whether 
the  silk  trade  is  within  the  provisions  of  4  Geo.  4,  c,  34, 
s.  8.  To  bring  a  case  within  that  act,  the  party  must  have 
contracted  to  serve.  There  is  a  plain  distinction  between 
becoming  the  servant  of  another,  and  contracting  to  do 
specific  work  for  him.  A  person  who  has  contracted  to  do 
work  for  many  persons  cannot  with  propriety  be  said  to 
have  contracted  to  serve  each  of  them.  .  The  conviction 
and  commitment  are  bad  in  not  showing  that  the  plaintiff 
contracted  to  serve. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  4 
Geo»  4,  c.  34,  s.  3,  requires  either  actual  service,  or  a  con- 
tract for  service.  Here  neither  is  to  be  found.  The 
defendant,  therefore,  does  not  shew  that  he  had  jurisdiction. 


Parke,  J.  gave  no  opinion. 


Notice  of  ac- 
tion against 
justices  served 
15  Ma^^;  latitat 
issued  15  June. 
Qu.  whether 
issued  too 
soon. 


(a)  3M.  &S.  331. 

(b)  In  an  action  against  magis- 
trates, the  notice  was  served  on  the 
15  May,  the  latitat  issued  15  June. 
In  supporting  a  rule  for  setting 
aside  a  nonsuit  before  Graham, 
B.  which  had  been  obtained  by 


Rule  absolute  (6). 


Felly  Serjt.  on  other  grounds.  Man- 
ning submitted  that  as  the  S4  Geo. 
2,  c.  44,  requires  the  delivery  of  a 
notice  in  writing  ai  least  one  calen- 
dar month  before  the  suing  out  and 
serving  of  any  process,  the  in- 
terval was  not  sufficient,  and  re- 
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ferred  to  Zouck  v.  Empsey^  4  B.  & 
A.  522,  as  shewing  decisively  that 
the  words  "  at  least"  made  both 
days  exclusive,  although  in  that 
case  it  was  ui^ed,  that  in  favorem 
libertatis  such  a  construction  ouglit 
not  to  be  adopted.  Manning  was' 
asked  by  the  Lord  Chief  Justice  if 
he  was  aware  of  the  case  of  Castle 
V.  BurdUt,  3  T.  R.  623.  This  he 
distinguished  from  that  now  before 
the  Court,  on  the  ground  that  the 
words  **  at  least"  did  not  occur  in 
the  Excise  Act,  23  Geo.  3,  c.  70 ; 
upon  the  construction  of  which 
the  case  of  Castle  v.  Burditt  had 
been  decided. 

Adam  and  Bai/li/,  for  the  plain- 
tiff, insisted,  that  the  words  "  at 
least"  made  no  difference ;  and 
they  obsen'ed  that  it  did  not  ap- 
pear upon  the  evidence  in  the 
cause  but  that  the  service  of  the 
notice  might  have  taken  place  at 
an  earlier  hour  in  the  day  than 
that  at  which  the  process  issued. 

The  Court  said,  that  the  point 
was  of  importance  to  all  the  ma- 
gistrates in  the  kingdom,  and  ought 
not  to  be  disposed  of  in  this  sum- 
mary way,  where  the  parties  had 
no  opportunity  of  having  the  judg- 
ment of  the  Court  revised  upon  a 


writ  of  error,  and  directed  that 
the  cause  should  go  down  again  to 
trial  in  order  that  the  facts,  includ- 
ing the  time  of  the  dai/  when  the 
notice  was  served ^  and  when  thewrit 
issued,  might  be  put  upon  the  re- 
cord. Gould  v.  Hole  and  Whyte, 
K.B.,  H.T.  1822,  MSS. 

At  the  Exeter  summer  assizes, 
1822,  the  plaintiff  abandoned  his 
suit,  and  a  verdict  was  recorded 
for  tlie  defendants.  And  see  Hig" 
gins  V.  M'Adam,  3  Younge  &  Jervis, 
1,  and  16,(6). 

A  notice  of  action  against  a  ma- 
gistrate will  support  an  action 
against  the  magistrate  and  consta- 
ble jointly,  Jones  v.  Simpson,  1 
Crompton  and  Jervis,  174.  So, 
though  the  plaintiff  first  sue  out 
process  against  the  magistrate 
alone,  which  he  abandons.  Ibid. 
So,  where  notice  of  action  is  served 
on  each  defendant,  under  24  Geo.  2, 
c.  44,  (Bar  \.  Jones,  5  Price,  168,) 
or  in  respect  of  proceedings  under 
the  Regent's  Canal  Act,  {Agar  v. 
Morgan,  2  Price,  126,)  it  is  not 
necessary  to  state  whether  the  ac- 
tion is  intended  to  be  joint  or  seve- 
ral, or  to  make  any  mention  of  the 
party  or  parties  intended  to  be 
joined. 


1829. 
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MEMORANDUM. 

Ill  the  course  of  this  term  Edward  Goulburu,  Esquire, 
was  called  to  the  degree  of  the  coif,  and  gave  rings  with  the 
motto,  **  Nulla  retrorsuin." 
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v,^^^^^  Doe,  on  the  demise  of  Ambler^  v,  Woodbridge. 

A  new  breach  II4JECTMENT  for  a  dwelling-house  situate  in  the  city 

not  to  uxe  ^^  London.     Plea,  not  guilty,  and  issue  thereon.     At  the 

rooms  in  a  trial  before  Lord  Tenterden,  C.  J.,  at  the  London  adjourned 

manner,  sittings  after  last  term,  the  case  was  this.     The  house  in 

IS  conimitted  question  belonged  to  the  lessor  of  the  plaintiff,  and  was 

rooms  are  so  occupied  by  the  defendant  under  a  lease,  which  contained  a 

Upon  a  covenant  that    the    tenant  should   not   alter,    convert,   or 

clause  of  re-  me  the  rooms  thereof  then  used  as  bed-rooms,  or  either  of 

breach  of  CO-  ^hem,  into  or  for  any  other  use  or  purpose  than  bed  or 

venant,  eject-  sitting-rooms  for  the  occupation  of  himself,  his  executors, 

ment  may  be  .  ... 

supported  in  8cc.,  or  his  or  their  family,  without  the  licence  of  the  lessor 

respect  of  a  in  writing;  and  the  lease  also  contained  a  clause  of  re- 
conUnumg  ^ ' 

breach  of  CO-  entry  for  breach  of  any  covenant.     The  defendant  had 

renThas  been  Underlet  some  of  the  rooms  specified  in  this  covenant  to  a 

accepted  with  lodger,  who  occupied  them  down  to  the  time  of  the  trial; 

knowledge  of 

the  original  ^^^  ^^^  lessor,  who  lived  next  door,  had^  after  he  knew  of 

breach.  ^\^^^  Occupation,  received  rent  of  the  defendant  under  the 
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lease.     It  was  admitted  that  there  had  been  a  breach  of        18S9. 

the  covenant,  but  it  was  contended  that  it  had  been  waived       ^'^^'^^ 

Doe 
by  the  subsequent  receipt  of  rent,  and  therefore  that  the  v. 

lessor  was  precluded  from  maintaining  ejectment  for  the  Woodbridoe. 

forfeiture.     The  Lord  Chief  Justice  was  of  opinion  that 

there  was  a  continuing  breach  so  long  as  the  rooms  were 

occupied  contrary  to  the  covenant,  and  therefore  that  the 

action  was  maintainable;  and  he  directed  the  jury  to  find  a 

verdict  for  the  plaintiff,  but  gave  the  defendant  liberty  ta 

move  to  enter  a  nonsuit. 

Denman  now  moved  accordingly.  The  receipt  of  rent 
by  the  lessor,  after  knowledge  of  the  breach  of  covenant  by 
the  lessee,  operated  as  a  waiver  of  the  forfeiture.  Doe  v. 
Allen  {a)  in  principle  supports  this  argument.  It  was, 
indeed,  there  held,  that  if  a  lessee  exercises  a  trade  on  the 
demised  premises,  by  which  his  lease  is  forfeited,  his  land- 
lord does  not,  by  merely  lying  by  and  witnessing  the  act, 
though  for  several  successive  years,  waive  the  forfeiture; 
but  that  some  positive  act  of  waiver,  as  receipt  of  rent,  is 
necessary.  But  there  the  defendant  was  unable  to  prove 
any  payment  of  rent  after  the  commencement  of  the  prohi- 
bited trade ;  and  it  seems  to  have  been  admitted  by  the 
Court  that  such  proof  would  have  been  a  good  answer  to 
an  ejectment  for  the  forfeiture.  In  Doe  v.  Bliss  (b),  and 
Doe  v.  Bancks  (c),  the  breach  of  covenant  was  not  com- 
plete at  the  time  when  the  act  relied  upon  as  a  waiver  of 
the  forfeiture  took  place;  therefore  those  cases  do  not 
apply  to  the  present :  for  here  there  was  a  complete  breach 
of  covenant  by  the  first  misappropriation  of  the  bed-rooms, 
and  a  receipt  of  rent  after  knowledge  of  the  fact.  The 
original  forfeiture,  therefore,  was  clearly  waived,  and  before 
the  lessor  could  proceed  for  the  continued  breach  of  cove- 
nant, as  for  a  new  forfeiture,  he  ought  at  least  to  have  given 
the  lessee  notice  of  his  intention  so  to  do. 

(a)  3  Taunt.  78.  (tj  4  Taunt.  735.  (c)  4  B.  &  A.  401. 
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Lord  Tenterden,  C.J. — ^The  conversion  of  a  private 
dwelling-house  into  a  place  of  business,  in  violation  of  a 
covenant  in  a  lease,  is  at  once  a  complete  breach  of  that 
covenant;  and  a  subsequent  acceptance  of  rent  after  notice 
of  such  conversion,  is  a  waiver  of  the  forfeiture  thereby 
incurred.  But  the  language  of  the  covenant  in  this  case  is 
peculiar ;  it  is,  that  certain  rooms  shall  not  be  used  (among 
other  expressions)  for  any  other  than  a  specified  purpose. 
That  covenant  has,  it  is  admitted,  been  broken,  and  the 
breach  of  it  continued.  Rent  was  received  subsequently 
to  the  first  breach ;  but  the  breach  was  continued  after  the 
receipt  of  rent,  and  the  demise  was  laid  after  the  receipt 
of  rent,  and  while  the  breach  was  continuing.  I  am  there- 
fore of  opinion  that  there  was  a  clear  breach  of  covenant 
subsisting  on  the  day  of  the  demise,  and  that  the  prior 
receipt  of  rent  was  no  waiver  of  the  forfeiture  thereby 
incurred.  In  this  view  of  the  case  I  think  there  is  no 
ground  for  disturbing  the  verdict. 


Bayley,  J.,  and  Littledale,  J.,  concurred. 


Parke,  J. — I  am  entirely  of  the  same  opinion.  There 
was  not  only  a  continuing  breach  of  covenant  in  this  case^ 
but  something  more ;  there  was  a  new  breach  of  covenant 
every  day  that  the  rooms  were  used  by  the  under-tenant ; 
and  the  landlord  was  at  liberty  to  take  advantage  of  any 
one  of  them. 

Rule  refused  (a). 


(a)  In  Dumpors  case,  4  Co. 
Rep.  119,  it  was  held,  that  where 
a  lease  contains  a  general  proviso 
against  alienation  without  licence, 
the  lessor,  by  licensing  one  aliena- 
tion or  assignment,  puts  an  end  to 
tlie  proviso  altogether.  It,  there- 
fore, seems  prudent  tq  insert  in  the 
covenant  and  proviso,  the  words 
"  for  and  in  respect  of  every  such 


alienation,  assignment,  underlease, 
&C.''  Under  the  common  proviso, 
however,  a  mere  waiver  of  the 
right  to  re-enter  for  the  first  alien- 
ation, as  by  the  acceptance,  with 
knowledge  of  the  alienation,  of  rent 
accruing  subsequently  thereto,does 
not  destroy  the  right  to  re-enter  for 
a  subsequent  alienation.  Doe  d. 
Boscanoen  v.  Bliss,  4  Taunt.  735. 
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Page  v.  Newman.  ^^n^^ 

Assumpsit  on  the  following  instrument:— *'Gueret,  a  security  for 
18lh  April,  1814.     In  one  month  after  my  arrival  in  Eng-  whereby  the 

land,  I  promise  to  pay  Captain  Pflffe,  or  order,  the  sum  of  borrower pro- 

.^  mises  to  pay 

135/.   sterling,    for  value  received.    C.  Newman.'*     The  the  creditor 
declaration    contained    two    counts,    the    first  describing  ^^^n[|)°j^ft"r 
the  instrument  as  an  agreement,  and  the  second  as  a  pro-  his  arrival  in 
missory  note.     The  pleas  were,  first,  the  general  issue,  non  ri^no'inie^' 
assumpsit,  and  secondly,  the  statute  of  limitations.     Upon  rest, 
the  first  plea  issue  was  joined.     To  the  second  plea  there 
was  a  replication  that  the  plaintiff  had  commenced  this  suit 
in  1819  by  latitat,  and  continued  it  by  bill  of  Middlesex. 
To  this  replication  the  defendant  demurred^  and  after  argu- 
ment the  plaintiff  obtained  judgment  on  the  demurrer  {a). 
At  the  trial  before  Lord  Tenterden,  C.  J.  at  the  adjourned 
Middlesex  sittings  after  last  term,  the  case  was  this  : — In 
the  spring  of  1814^  the  plaintiff  and  defendant  being  both 
prisoners  of  war  at  Verdun  in   France,  the  plaintiff  made 
advances  of  money  to  the  defendant,  as  a  security  for  the 
repayment  of  which,  the  defendant  executed  the  instrument 
in  question.     The  defendant  returned  to   England  in  the 
month  of  June,  1814;  and  after  several  ineffectual  attempts 
to  obtain  payment  of  the  money  secured  by  the  instrument 
during  the  year   1818,  the  plaintiff  in  the  year  1819  com- 
menced the  present  action.     The  only  question  at  the  trial 
was  whether  the  plaintiff  was  or  was  not  entitled  to  recover 
interest  upon  the  sum  secured  by  the  instrument,  and  from 
what  period,  whether  from   the  expiration  of  one  month 
after  the  defendant's  return  to  England,  or  from  the  time 
when  the  plaintiff  first  endeavoured  to  obtain  payment  of 
the  principal.     The  Lord  Chief  Justice  was  of  opinion, 
that  as  there  was  no  evidence  of  any  express  agreement  for 
the  payment  of  interest,  the  plaintiff  was  not  entitled  by 
law  to  recover  interest  at  all ;  and  the  jury,  under  his  lord- 

(a)  Videanie,  vol.  ii.  528;  8D  &C.  489. 
VOL.  IV.  X 
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1829.        ship's  direction,  found  a  verdict  for  the  plaintiff  for  1 35/. 
the  amount  of  the  principal  only. 

Denman,  now  moved  for  a  rule  nisi  in  the  alternative, 
either  to  increase  the  damages  by  the  amount  of  the  interest 
upon  lS5l.,  calculated  either  from  the  year  1814,  when  the 
defendant  ret>irned  to  England,  or  at  least  from  the  year 
1818,  when  the  plaintiff  endeavoured  to  obtain  payment  of 
his  debt,  or  for  a  new  trial.  First,  the  Court  will  increase 
the  damages  by  the  amount  of  the  interest.  In  Blaney  v. 
Hendricks  (a)  the  Court  of  Common  Pleas  decided  that  in- 
terest is  due  on  all  liquidated  sums  from  the  moment  the 
principal  becomes  due  and  payable;  and  that  on  all  bills  of 
exchange,  notes  of  hand  payable  at  a  day  certain,  accounts 
stated,  or  money  lent,  the  jury  in  assessing  the  damages 
may  give  interest.  In  Hilhouse  v.  Davis  (b),  which  was  an 
action  of  debt  to  recover  a  sum  awarded  to  the  plaintiff  by 
a  jury  under  certain  acts  of  parliament,  as  compensation  by 
a  dock  company  for  an  injury  done  to  the  plaintiff's  pro- 
perty, this  Court  held  that  the  jury  might  give  interest  for 
the  detention  of  the  sum  awarded.  In  Arnott  v.  Redfern^c), 
where  the  subject  was  fully  discussed  and  all  the  cases 
bearing  upon  it  considered,  the  Court  of  Common  Pleas 
decided  that  where  after  a  creditor  has  endeavoured  to 
obtain  payment,  there  has  been  a  wrongful  withholding  of 
a  debt  arising  out  of  a  contract,  which  does  not  carry  in- 
terest, the  jury  may  allow  interest  in  the  shape  of  damages, 
for  the  unjust  detention  of  the  debt.  And  Best,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  said, "  If  a  debt,  how- 
ever contracted,  has  been  wrongfully  withheld  after  the  cre- 
ditor has  endeavoured  to  obtain  payment  of  it  from  the 
debtor,  the  jury  may  give  interest  in  the  shape  of  damages, 
for  the  unjust  detention  of  such  debt:"  and  afterwards 
added, ''  although  interest  may  not  be  due  ex  contractu, 
yet  a  party  may   be  liable  to  pay  it  by  way  of  damages  in 

(«)  3  VVils.205;  2W.  Bla.761.  (c)  3  Bingh.  353;  and  see  Ed- 

(/>)  1  M.  &  S.  169.  dow€$  V.  Hopkins,  post,  310. 
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the  case  of  an  unreasonable  delay  in  the  payment  of  the 
sum  due  under  the  original  contract."  The  present  case 
comes  within  the  principles  laid  down  in  both  the  cases 
last  cited.  There  has  been  unreasonable  delay  in  paying 
the  debt,  and  an  unjust  detention  of  the  debt  in  this  case ; 
therefore^  interest  was  recoverable  in  the  shape  of  damages. 
Secondly,  at  all  events  the  Court  will  grant  a  new  trial.  It 
was  a  question  for  the  jury  whether  there  had  been  unrea- 
sonable delay  in  paying  the  debt,  or  an  unjust  detention  of 
the  debt ;  and  that  question  not  having  been  left  to  the 
jury,  there  ought  to  be  a  new  trial. 


Lord  Tenterden,  C.  J. — I  am  of  opinion  that  we 
ought  not  to  grant  any  rule  in  this  case.  The  instrument 
declared  upon  did  not  express  upon  the  face  of  it  that  it 
was  to  carry  interest^  and  there  was  no  evidence  that 
any  agreement  had  been  entered  into  for  payment  of  interest. 
This  is,  therefore,  simply  a  case  of  money  lent,  and  it  is  a 
rule  sanctioned  by  the  practice  of  more  than  half  a  century, 
that  money  lent  does  not  carry  interest.  In  Calton  v. 
Bragg  (a),  Lord  Ellenborough,  adverting  to  this  subject,  and 
alluding  to  a  period  exceeding  fifty  years,  said,  *'  During 


(a)  15  East,  223,  where  it  was 
held  that  interest  is  not  allowable 
by  law  upon  money  lent  generally, 
without  a  con  tract  for  it  expressed, 
or  to  be  implied  from  the  usage  of 
trad^i  or  from  special  circum- 
stances, or  from  written  securities 
for  the  payment  of  principal  money 
at  a  given  time.  So,  also,  in  Shaw 
v.  Picton,  r  D.  &  a.  201 ;  4.  B. 
&  C.  715,  it  was  held,  that  inter- 
est is  not  payable  on  money  lent, 
unless  by  the  usage  of  trade,  or 
from  the  course  of  dealing  between 
the  parties,  a  bargain  to  pay  inter- 
est can  be  inferred.  So,  in  Du  Bel' 
loix  V.  Lord  Waterpark,  1  D.  &  R. 
16,  it  was  held,  that  interest  upon 


a  promissory  note  is  to  be  consi- 
sidered  as  damages  for  the  deten- 
tion of  the  principal,  and  forms  no 
part  of  the  original  debt;  and, 
therefore,  that  where  a  promissory 
note  was  made  abroad,  and  the 
payee  did  not  sue  upon  it  till  thirty 
years  afterwards,  and  the  jury  re- 
fused to  give  interest,  the  Court 
could  not,  after  verdict,  increase 
the  damages  by  adding  the  interest. 
But  in  Laing  v.  StonCy  ante,  ii. 
561,  it  was  held,  that  a  bill  or  note 
payable  on  a  day  certaiuy  carries 
interest  from  that  day,  unless  the 
non-payment  has  been  occasioned 
by  the  negligence  of  the  holder. 

X  2 
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this  long  course  of  time  no  case  has  occurredi  where  upon 
a  mere  simple  contract  of  lending  without  an  agreement  for 
payment  of  the  principal  at  a  certain  time,  or  for  interest 
to  run  immediately,  or  under  special  circumstances  from 
whence  a  contract  for  interest  was  to  be  inferred,  has  in- 
terest ever  been  given."     In  Higghis  v.  Sargent  (a),  decided 
so  lately  as  1823,  it  was  held  that  interest  was  not  recover- 
able in  covenant  upon  a  policy  of  insurance  on  the  life  of 
A,y  payable  six  months  after  due  proof  of  the  death  of  A,, 
although  the  money  insured  was  not  paid  at  the  time  stipu- 
lated.    In  that  case,  as  in  the  present,  the  principal  was 
payable  upon  a  contingency,  but  it  was  held,  that  interest 
could  not  be  recovered  from  the  time  when  the  principal 
became  due.     I  think  it  would  be  attended  with  mischiev- 
ous consequences,  if  we  were  to  open  the  practice  that  has 
prevailed  so  long.     If  we  were  to  adopt  as  a  general  rule 
that  which  some  of  the  expressions  attributed  to  the  Lord 
Chief  Justice  of  the  Common  Pleas  in  the  report  of  Arnoti 
V.  Redfem  would  seem  to  warrant,  namely,  that  interest  is 
recoverable  in  every  case  where  the  principal  has  been 
wrongfully  detained  after  the  creditor  has  endeavoured  to 
obtain  payment  of  it,  it  would  necessarily  become  a  ques- 
tion at  the  trial  whether  the  detention  was  wrongful,  and 
whether  proper  endeavours  had  been  made  to  obtain  pay- 
ment ;  and  the  opening  such  a  question  to  the  jury  would, 
in  my  opinion,  be  productive  of  much  inconvenience  and 
some  danger.     I  think  it  safer  and  more  convenient  to  ad- 
here to  the  long  established  rule,  that  interest  is  not  payable 
upon  money  secured  by  a  written  instrument,  unless  it  ap- 
pears upon  the  face  of  the  instrument  that  it  was  intended 
that  interest  should  be  paid,  or  unless  such  an  intention 
may  be  implied  from  the  usage  of  trade,  as  in  the  case  of 
mercantile  instruments.     The  present  case  does  not  fall 
within  either  of  those  exceptions,  and,  indeed,  the  language 
of  the  instrument  is  such  as  rather  tends  to  the  conclusion 
that  the  parties  intended  that  interest  should  not  be  payable. 

(a)  3D.  &  R.  613;  ?  B.&C.  348. 
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The  sum  secured  is  135/.  only;  it  is  payable  upon  a  con-  1829. 
tingency,  namely,  in  a  month  after  the  defendant's  arrival  in 
England;  and  there  is  no  provision  for  the  payment  of  in- 
terest up  to  that  period.  If  there  had  been  such  a  provi- 
sion^ that  would  have  gone  far  to  support  the  argument  that 
the  parties  also  intended  that  interest  should  be  paid  from 
the  time  when  the  principal  became  due,  to  the  time  of 
actual  payment ;  but  the  omission  of  any  such  provision  in 
the  iustrument  is,  to  my  mind,  conclusive  to  shew  that  the 
sum  of  135/.  was  the  only  sum  intended  to  be  paid  under 
any  circumstances.  In  proceedings  in  error  in  the  Court 
of  Exchequer  Chamber,  interest  is  never  allowed,  except  in 
cases  where  interest  would  have  been  recoverable  in  the 
Court  below. 

Bayley,  J.  and  Littledale,  J.  concurred. 

Parke,  J. — I  am  entirely  of  the  same  opinion.  I  would 
only  add  with  reference  to  the  last  observation  made  by  my 
Lord  Chief  Justice,  that  in  Arnott  v.  Redfern  the  action 
was  brought  upon  a  judgment  of  a  foreign  Court,  which 
Court  had  allowed  interest.  The  decision  of  the  Court  of 
Common  Pleas,  therefore,  was  little  more  than  a  confirma- 
tion of  the  judgment  of  the  foreign  Court  on  that  particular 
point  {a),  and  does  not  appear  to  me  to  affect  the  general 
question  raised  in  this  case. 

Rule  refused  (6). 

(a)  So  upon  affinnance  or  non-  and  delivered  to  A.  in  goods  for 
pros  in  error,  interest  is  given  sale  on  account  of  B :  Now  the 
where  the  cause  of  action,  upon  condition  of  this  obligation  is  such, 
which  the  judgment  is  recovered,  that  the  sum  of  1500/.  is  to  be  duly 
bore  interest.  See  the  cases  col-  paid  and  remitted  to  A.  in  tliree 
lected,  Tidd,  9th  ed.  982.  equal  payments  of  500/.,  at  three, 

(b)  So  in  Foster  v.  Weston,  6  five,  and  seven  months  from  this 
Bingh.  711,  it  was  held,  that  no  date.*' 

interest  should  be  allowed  upon  In  all  actions  of  debt,  however, 

an    instrument  in    the   following  the  plaintiffhad  and  has  at  common 

form :  "  I  hereby  bind  myself  to  A.  law  a  right  to  require  the  jury  who 

for  the  due   payment  of  1500/.;  try  the  issue,  to  assess  the  damages 

which  amount  is  to  be  handed  over  which  he  has  sustained  by  the  de- 
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tendon  of  the  debt,  and  to  execute 
a  writ  of  inquiry  for  that  purpose 
after  judgment,  where  no  issue  has 
been  tried ;    but  in  neither  case 
could  interest,  eo  nomine,  be  as- 
sessed for  the  plainti  ff;  first,  because 
the  law  would  imply  no  contract 
to  pay  interest,  as  such  contract 
would  have  been  illegal  if  express- 
ed; and  secondly,  that  in  the  ab- 
sence of  a  contract,  express  or  im- 
plied, the  jury  could  only  find  nomi- 
nal damages,  unless  evidence  were 
laid  before  them  of  actual  damage. 
In  Gib$on  v.  Ferrers^  Winch, 
Rep.  114,   120,  it  appeared  upon 
the   pleadings  in  an  action  on  a 
bond,   that  an  award  had    been 
made  that  interest  should  be  paid 
to   tlie  plaintiff  for  money,    &c. 
Defendant  demurred,  on  the  ground 
that  the  award  was  void,  because 
it  was  for  payment  of  interest,  and 
usury  is  a  thing  unlawful.     But  it 
was  answered,  "  that  it  shall  not 
be  taken  for  usury,  but  rather  for 
damages  for  forbearance    of  the 
money.     But  admitting  it  was  for 
interest,  in  the  proper  signification 
of  the  word,  yet  it  is  good;  for  by 
the  statutes,  &c.  contracts  for  in- 
terest money  are  not  void,  so  as 
ihey  did  not  exceed  so  much  as  is 
limited  by  those  laws.     And  the 
opinion  of  the  Court  was,  that  the 
award  wns  good,  for  an   arbitra- 
ment shall  not  be  taken  absolutely 
upon  the  bare  words.     And   the 
Court  commanded  the  parties  to 
come  before  them  on  the  morrow 
in  the  treasury ;  and,  as  it  seems, 
this  was  for  mediation  to  make  an 
agreement,  for  the  opinion  seemed 
to  be  for  the  plaintiff." 

Interest  has  l)een  held  to  be  reco- 
verable where  money  is  awarded 
to  be  paid  on  a  certain  day,  and 
a  demand  is  made  on  that  day. 


Pinhorn  V.  Tuckington,  3  Campb. 
468,  by  Lord  Ellenbarough,    So 
where  the  demand  is  made  after 
the  day,  interest  has  been  held  to 
be  recoverable  from  the  time  of  the 
demand,  hyAbbotty  J., in  TheMar- 
guess  of  Anglesea  v.  Chafeyj  Dor- 
chester spring  assizes,  1818.  MSS. 
But  interest  is  not  recoverable  on 
the  old  security  called  a  single 
bond,  Hagan  v.  PagCf  1  B.  &  P. 
337;  or  upon  the  arrears  of  an 
annuity.  Tew  v.  Earl  of  WinUrtOHy 
1  Ves.jun.  451;  Creuzev,  Hunter^ 
2Ves.jun.  167;  Anderson  v. Dwyer^ 
1  Scho.  &  Lefr.  301;  upon  which 
no  interest  is  due  unless  the  an- 
nuitant has  been  prevented  from 
exercising  his  legal   remedies  by 
injunction,  in  which  case  be  is  en- 
titled  to   interest,    €tDonnell  v. 
Browne^   1  Ball  &  B.  262,  to  be 
computed  from  the  filing  of  the 
bill,  Morgan  v.  Morgan,  2  Dick. 
643,  or  at  least  from  the  granting 
of  the  injunction.    And  see  Pvf- 
/ewry  v.  Warren,  6  Ves.  73,  where, 
in  an  account  of  mesne  profits  since 
the  title  accrued,  interest  was  de- 
creed against  executors,  upon  the 
ground    that     the    plaintiff    had 
been  prevented  from  recovering  in 
ejectment  by  a  rule  of  the  court 
of  law,  and  by  an  injunction  at 
the  instance  of  the  occupier,  who 
ultimately  failed  both  at  law  and 
in  equity. 

In  Eddowes  v,  Hopkins,  Dougl. 
376.  Lord  Mansfield  held,  that 
although  by  the  common  law  book 
debts  do  not,  as  of  course,  carry 
interest,  it  may  be  payable  in  con- 
sequence of  the  usage  of  particular 
branches  of  trade ;  or  of  a  special 
agreement;  or,  in  cases  of  long 
delay  under  vexatious  and  oppres- 
sive  circtonstances,  ifajurif  in  their 
discretion  shall  think  fit  to  allow  it. 
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Mayne  V.  Fletcher.  n^v^ 

OASE  for  a  libel  on  the  plaintiff,  alleged  to  have  been  Production  of 
published  by   the  defendant  in  a  newspaper  called   The  £|g^  ^^  ^jj^ 
Chester  Chronicle.     Plea,  not  guilty,  and  issue  thereon.  Stamp  Office, 
At  the  trial  before  the  Chief  Justice  of  Chester,  at  the  la^t  paper corre- 
Lent  assizes,  the  question  turned  upon  the  proof  of  publica-  sponding  with 
tion,  under  the  following  circumstances.     The  evidence  was  mentioned,  is 
confined  to  the  production  of  a  certified  copy  of  the  affidavit  of^u^"^^^ 
filed  at  the  Stamp  Office,  pursuant  to  the  statute  38  Geo,  3,  in  an  action  or 
c.  78,  8.  1,  in  which  the  defendant  was  described   as  the  against  the 
printer  and  publisher  of  the  newspaper  in  question,  and  of  proprietor  for 
a  newspaper  containing  the  libel,  the  title  of  which,  and  the 
description  of  the  printer  and  publisher,  corresponded  with 
those  of  the  newspaper  mentioned  in  the  affidavit.     It  was 
objected  on  the  part  of  the  defendant  that  this  was  not 
sufficient  evidence  of  publication,  and   that   the  plaintiff 
ought  either  to  have  produced  the  copy  of  the  newspaper 
filed  at  the  Stamp  Office,  or  to  have  proved  that  the  copy 
produced  was  published  by  the  defendant.     The  learned 
Judge  overruled  the  objection,  and  the  plaintiff  obtained 
a  verdict,  with  leave  for  the  defendant  to  move  to  enter  a 
nonsuit. 

Jones,  Serjt.,  now  moved  accordingly.  The  declaration 
necessarily  alleged  that  the  defendant  published  the  libel  in 
a  newspaper  called  The  Chester  Chronicle ;  but  there  was 
no  proof  whatever  to  support  that  allegation.  The  affidavit 
filed  at  the  Stamp  Office  did  not  at  all  prove  the  publica* 
tionofthe  libel  by  the  defendant;  it  proved,  merely,  that 
the  defendant  was  the  printer  and  publisher  of  a  newspaper 
called  The  Chester  Chronicle.  The  production  of  a  news- 
paper so  called,  containing  the  libel,  carried  the  evidence 
no  further ;  in  order  to  make  out  that  the  defendant  pub- 
lished the  libel,  the  plaintiff  was  bound  to  produce  either 
a  newspaper  purchased  of  the  defendant,  or  the  6opy  filed 
at  the  Stamp  Office,  pursuant  to  the  statute  38  Geo.  S,  c.  78, 
s.  17.     For  all  that  appeared  in  this  case,  the  paper  con- 
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taining  the  libel  might  have  been  surreptitiously  obtained 
from  the  defendant's  printing  office,  or  might  have  been  de- 
livered from  thence  by  mistake,  which  would  clearly  be  no 
publication.  Rex  v.  Paine  (a).    The  statute  38  Geo  3,  c. 
78,  is  entitled,  '*  An  act  for  preventing  the  mischiefs  arising 
from  the  printing  and  publishing  newspapers  and  papers  of 
a  like  nature,  by  persons  not  known,  and  for  regulating  the 
printing  and  publication  of  such  papers  in  other  respects  ;*' 
its  principal  object,  therefore,  was  to  secure  to  the  public, 
in  every  case,  a  known  and  responsible  publisher  :  but  it 
clearly  was  not  intended   to   relieve  the  plaintiff  from  all 
proof  of  publication  by  the  defendant.     The  eleventh  sec- 
tion of  the  statute  provides  that  it  shall  not  be  necessary  for 
the  plaintiff  to  prove  that  the  newspaper  to  which  the  trial  re- 
lates was  purchased  at  any  house,  shop,  or  office  belonging 
to  or  occupied  by  the  defendant,  or  his  servant  or  workman, 
or  where  he  usually  carries  on  the  business  of  printing  or 
publishing  such  paper,  or  where  the  same  is  usually  sold. 
But  though  that  mode  of  proof  of  publication  is  dispensed 
with,  another  is  substituted  by  the  seventeenth  section, 
which  requires  that  every  printer  or  publisher  of  a  newspaper 
shall  deliver  to  the  commissioners  of  stamps  one  of  the 
papers  so  published,  signed  by  the  printer  or  publisher,  in 
his  handwritmg,  with  his  name  and  place  of  abode ;  that 
the  same  shall  be  carefully  kept  by  the  commissioners ;  and 
that  in  case  any  person  shall  make  application  to  the  com- 
missioners that  such  papers  may  be  produced  in  evidence, 
the  commissioners  shall  cause  the  same  to  be  produced  in 
Court.     The  intention,  therefore,  of  the  legislature  was, 
that  tlie  newspaper  signed  by  the  publisher,  and  delivered 
to  the  commissioners  should  be  produced  in  evidence  as 
proof  of  publication,  without  which  the  provisions  of  that 
section  become  wholly  nugatory ;  and  the  practice  which 


(a)  5  Mod.  167.  "  If  a  man 
deliver  by  mistake  a  paper  out  of 
his  study,  it  is  not  a  publication, 
though  it  be  a  libel.^  Ibid,  And 
see  Algernon  Sidneys  case  3  St. 


Tr.  807,  4  St.  Tr.  197.  But  he 
would  probably  be  held  to  be  lia- 
ble civilly  to  the  parties  who  suf- 
fered by  his  carelessness. 
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has  obtained  since  the  passing  of  the  statute  in  all  proceed- 
ings against  proprietors  of  newspapers,  of  producing  that       Mayme 

identical  newspaper. in  evidence,  shews  that  the  profession  v- 

Fletcher* 
and  the  public  generally  have  put  this  construction  upon  the 

seventeenth  section.  Rex  v.  Hart  (a). 

Lord  Tenter  DEN,  C.  J. — I  see  no  ground  for  granting 
the  present  application.     The  eleventh  and  seventeenth  sec- 
tions of  the  statute  are  perfectly  distinct  from  each  other. 
The  seventeenth  section  supplies  the  public  with  means  of 
producing  a  copy  of  the  newspaper,  which  they  did  not 
previously  possess,  and  of  which  a  party  may  not  possess 
the  means  of  producing  any  other  copy;  but  it  does  not 
make  that  particular  copy  the  only  evidence  of  publication. 
The  eleventh  section  provides  that  it  shall  not  be  necessary, 
after  such  affidavit,  &c.,  shall  have  been  produced  in  evi- 
dence against  the  person  who  signed  and  made  such  affida- 
vit, or  is  therein  named,  and  after  a  newspaper  shall  have 
been  produced  in  evidence,  entitled  in  the  same  manner  as 
the  newspaper  mentioned  in  such  affidavit,  and  wherein 
the  names  of  the  printer  and  publisher,  and  the  place  of 
printing,  shall  be  the  same  as  those  mentioned  in  such 
affidavit,  for  the  plaintiff  or  prosecutor  to  prove  that  the 
newspaper  to  which  the  trial  relates  was  purchased  at  any 
house,  shop,  or  office  belonging  to  or  occupied  by  the 

(a)  10  East,  94.     But  it  was  Stamp  Office  is  necessary ;  on  the 
held  in  that  case,  that  the  affidavit  contrary,  it  seems  to  be  a  decision 
required  by  the  statute,  together  the   other    way,  and    conclusive 
with  the  production  of  a  newspaper  against  the  argument  urged  in  the 
corresponding  in  every  respect  with  principal  case.     It  has,  however, 
the  description  of  it  in  the  affidavit,  been  held  that  the  newspaper  de- 
was  not  only  evidence  of  the  publi-  livered  at  the  Stamp  Office  is  con- 
cation  of  such  paper  by  the  parties  elusive  evidence  of  publication  to 
named,  but  was  also  evidence  of  sustain    an    indictment;    Hex  v. 
its  publication  in  the  county  where  Amphlil,  6  D.  &  R.  125 ;  4  B.  &  C. 
the  printing  of  it  was  described  to  35;  and  Holroyd,  J.  there  observed, 
be.  It  seems  impossible,  therefore,  that "  the  very  object  of  delivering 
to  consider  that  case  as  an  autho*  a  copy  at  the  Stamp  Office  is,  that 
rity  for  saying  that  the  production  it  may  be  evidence   against   the 
of  the  newspaper  delivered  at  the  proprietor.'' 
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defendant,  or  where  he  usually  carries  on  the  business  of 
printing  or  publishing  such  paper,  or  where  the  same  is 
usually  sold.  Independently  of  the  statute,  a  newspaper 
purchased  at  the  house,  shop,  or  office  of  the  defendant, 
would  be  evidence  of  publication ;  but  by  the  express  words 
of  the  statute  the  plaintiff  or  prosecutor  is  exempted  from 
the  necessity  of  bringing  such  evidence,  upon  the  produc- 
tion of  the  affidavit  filed  at  the  stamp  office,  and  of  a  news- 
paper corresponding  in  certain  particulars  with  that  men- 
tioned  in  the  affidavit.  In  the  present  case  the  plaintiff 
proved  all  that  was  necessary  to  bring  him  within  the  terms 
of  that  exemption,  and  therefore  the  proof  of  publication 
was  sufficient. 


Bayley,  J. — By  the  eleventh  section,  the  production  of 
a  newspaper  corresponding  with  the  newspaper  described 
in  the  affidavit,  places  the  plaintiff  in  the  same  situation  as 
if  he  had  produced  a  newspaper  purchased  at  the  house, 
shop,  or  office  of  the  defendant.  Such  evidence  of  publi- 
cation is  only  prim&  facie,  and  is  liable  to  be  rebutted  by 
proof  of  fraud;  but  if  not  rebutted,  it  is  clearly  sufficient. 

LiTTLEDALE,  J.  concurred. 


Parke,  J.,  was  gone  to  chambers. 


Rule  refused. 


The  King,  on  the  Information  of  Edmund  Lechmere 
Charlton,  Esq.  v.  John  Salway. 

Where  achar^  INFORMATION,  stating  that  the  town  and  borough  of 

terof  incorpo-  Ludlow,  iu  the  county  of  Salop,  is  an  ancient  town  and 
ration  directs 

that  certain      borough,   and  that  the  burgesses  of  the  said  town  and 

be  ele"te/out  ''>^rough  now  are,  and  for  divers,  to  wit,  20  years  now  last 

of  the  burgesses  and  inhabitants,  an  usage  to  elect  non-inhabitant  burgesses  is  void. 

Nor  is  such  usage  i-endered  valid  b^  a  charter  of  restoration,  granting  ''  all  elections 
and  rights  of  election  previously  enjoyed  by  virtue  or  pretence  {virtute  vtl pratextu)  o( 
any  charter,  or  by  any  other  lawful  manner,  right  or  title/' 


The  Kino 

V. 
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past  and  upwards,  have  been  and  were  one  body  corporate  1829. 
and  politic  in  deed,  fact,  and  name,  by  the  name  of  the 
bailiffs,  burgesses,  and  commonalty  of  the  town  and  bo- 
rough of  Ludlow,  to  wit,  at  &c.;  and  that  within  the  said  Salway. 
town  and  borough,  during  all  the  time  aforesaid,  there 
have  been  or  ought  to  have  been,  and  still  of  right  ought  to 
be  divers,  to  wit,  12  aldermen  or  principal  burgesses  of  the 
said  town  and  borough,  and  divers,  to  wit,  25  common- 
councilmen,  of  8cc*,  and  that  the  office  of  a  common-coun« 
cilman,  of  8cc.,  during  all  the  time  aforesaid,  hath  been  and 
still  is  a  public  office,  and  a  place  and  office  of  great  trust 
and  pre-eminence  within  the  said  town  and  borough,  touch- 
ing the  rule  and  government  of  8cc.,  and  the  administration 
of  public  justice  within  the  same  town  and  borough,  to  wit, 
at&c.,  and  that  John  Sahaay,  late  of  &c.,  28  October,  18£5, 
at  Sec,  did  use  and  exercise,  and  from  thence  continually 
hath  there  used  and  exercised,  and  still  doth  there  use  and 
exercise,  without  any  legal  warrant,  royal  grant,  or  right 
whatsoever,  the  office  of  a  common-councilman  of  8u:., 
and  during  all  the  time  last  above-mentioned  hath  there 
chimed  and  still  doth  there  claim,  without  any  legal  war- 
rant &c.,  to  be  a  commou-councilmau  of  8cc.,  and  to  have, 
use,  and  enjoy  all  the  liberties,  privileges,  and  franchises  to 
the  office  of  a  common-councilman,  of  Sec,  belonging  and 
appertaining;  which  office,  liberties,  &c.,  the  said  John 
Salway,  during  all  the  time  last  above-mentioned,  upon 
our  said  lord  the  king,  without  any  legal  warrant  8cc.,  bath 
usurped  and  still  doth  usurp,  to  wit,  at  &c.,  in  contempt  8cc. 
To  this  information  the  defendant  pleaded  three  pleas. 
1st.  That  true  it  is  that  said  town  and  borough  is  an  ancient 
town  and  borough,  and  that  the  burgesses  of  &c.  now  are, 
and  for  the  space  of  200  years  now  last  past  and  upwards 
have  been,  and  at  the  time  of  the  granting  of  the  letters- 
patent  hereinafter  mentioned,  were  one  body  corporate,  and 
by  the  name  &c.,  to  wit,  at  &c. ;  and  that  the  office  of  a 
common-councilman,  of  &c.,  during  all  the  time  aforesaid, 
hath  been  and  still  is  a  public  office  &c.,  to  wit,  at  8lc.,  as 
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by  the  said  iDformation  is  above  suggested :  And  defendant 
ThelciN^G      f"''^'^^'"  saith,  that  the  lady  Elizabeth,  late  Queen  of  England, 
V.  by  her  letters-patent  under  her  great  seal  of  England,  bearing 

date  on  a  certain  day  in  that  behalf  therein  mentioned,  td 
wit,  the  23d  day  of  October,  in  the  38th  year  of  her  reign, 
after  reciting  as  therein  mentioned,  of  her  especial  grace 
and  of  her  certain  knowledge  and  mere  motion,  for  her,  her 
heirs  and  successors,  did  thereby  grant  and  ordain,  that 
from  thenceforth  there  might  and  should  be  within  the 
town  or  borough  of  Ludlow  aforesaid,  from  time  to  time, 
37  of  the  more  discreet  and  honest  burgesses  and  inhabit- 
ants of  the  same  town  or  borough  who  should  be  and  be 
nominated  the  common- council  of  8cc.  aforesaid;  of  which 
same  37  burgesses  and  inhabitants,  12  of  the  most  honest 
and  discreet  should  be  nominated  and  reputed  aldermen  or 
principal  burgesses  and  inhabitants,  one  should  yearly  be 
elected  to  be  chief  bailiff  of  &c.;  and  of  which  37>  ^5  being 
the  residue  of  the  same  number,  together  with  the  afore- 
said 12,  should  together  be  and  be  called  the  common- 
council  of  the  town  or  borough  aforesaid ;  of  which  same 
25  one  should  yearly  be  elected  to  be  second  bailiff  of  the 
town  and  borough  aforesaid ;  and  after  thereby  assigning, 
nominating,  constituting,  and  making  certain  persons  therein 
named  and  specified  to  be  the  first  and  modern  12  aldermen 
or  principal  councillors  of  8cc.,  and  certain  other  persons 
therein  also  named  8cc.  to  be  the  first  and  modern  25  of 
the  common-council  of  &c.;  (which  same  25,  together  with 
the  aforesaid  12  aldermen,  her  said  majesty  thereby  de- 
clared should  be  and  be  called  the  common-council  of  &c.;) 
and  after  declaring  her  will  to  be  that  the  same  12  alder- 
men should  be  the  principals  and  more  worthy  of  the  same 
council,  the  said  queen  willed,  and  by  the  said  letters- 
patent  for  her,  her  heirs  &c.,  granted,  that  whenever  it 
should  happen  that  the  aforesaid  12  aldermen  so  as  afore- 
said nominated,  or  any  of  them,  or  the  aforesaid  25  com- 
mon-councilmen  so  as  aforesaid  nominated,  or  any  of  them, 
should  die,  or  from  their  offices  aforesaid,  for  ill  govern- 
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ment  in  that  behalf,  be  removed,  that  then  and  so  often  it 
should  and  might  be  lawful  for  the  residue  of  the  said  12      jhe^^c 
and  25,  being  the  common-council  of  8cc.,  or  the  major  v. 

part  of  them,  to  elect,  nominate,  and  prefer  one  or  more 
other  or  others  of  the  said  number  of  the  25  burgesses  and 
inhabitants  of  &c.  for  the  time  being,  in  the  place  or  places 
of  any  person  or  perrons  of  the  said  number  of  12,  and  also 
one  or  more  other  or  others  of  the  burgesses  and  inhabit- 
ants of  &c.,  in  the  place  or  places  of  any  person  or  persons 
of  the  number  of  the  aforesaid  25  so  happening  to  die  or 
to  be  removed,  and  him  or  them  so  elected  and  preferred 
again,  for  reasonable  causes^  from  their  place  or  offices 
aforesaid  to  remove,  and  that  he  or  they  so  elected  and 
preferred,  or  to  be  elected  and  preferred,  into  the  number 
of  the  aforesaid  12,  or  into  the  number  of  the  aforesaid  25, 
should  be  of  the  number  of  the  same  12  and  25,  in  the  like 
manner  and  form  as  the  aforesaid  other  persons  by  her  said 
majesty  in  those  presents   before  constituted,    were  and 
should  be;  and  so  often  as  the  case  should  so  happen  that 
by  the  death  or  removal  of  any  of  the  same  12  aldermen,  or 
by  the  death  or  removal  of  any  of  the  same  25,  the  place 
of  any  of  the  same  12,  or  of  any  of  the  same  25,  should  be 
void,  another  or  others  of  the  burgesses  and  inhabitants 
of  &c.,  in  the  place  of  the  same  12  or  25  so  happening  to 
die  or  be  removed,  should  be  elected  and  preferred  by  the 
residue  of  the  number  of  12  or  25,  or  by  the  major  part  of 
them,  into  the  number  of  the  aforesaid  12  aldermen  and  of 
the  aforesaid  25;  and  that  the  aforesaid  aldermen  and  the 
aforesaid  25  so  from  time  to  time  elected  and  preferred, 
and  to  be  elected  and  preferred,  should  take  a  corporal 
oath  before  the  bailiff  of  &c.,  for  the  time  being,  well  and 
faithfully  to  execute  the  same  offices  (prout  patet  per  recor- 
dum) :  which  letters-patent  afterwards,  to  wit,  1  November, 
1596,  the  then  burgesses  of  Sec  accepted,  to  wit,  at  &c., 
and  by  virtue  of  the  premises,  the  burgesses  of  &.c.  have 
from  thenceforth  hitherto  been  and  still  are  one  body  poli- 
tic Sec.,  by  the  name  Scc,  to  wit,  at  &c.:  That  before  and 
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information  is  alleged  against  him:  All  and  singular  which 

matters  and  things  said  John  Salway  is  rfeady  to  verify  and     jh^KiMC 

prove,  as  the  Court  here  shall  award :  Wherefore  he  prays  v- 

Salway 

judgment,  and  that  the  said  officei  franchise,  &c.  so  by  him 
claimed  in  form  aforesaid,  may  be  allowed  and  adjudged  to 
him,  and  that  he  may  be  dismissed  and  discharged  by  the 
Court  here  of  and  from  the  premises  above  charged  upon 
him. 

The  second  plea  states  the  borough  to  be  by  prescript 
tion«  and  states  a  prescriptive  right  to  elect,  upon  any 
vacancy,  one  other  of  the  burgesses  of  8cc.  to  become  and 
be  one  of  such  25  common-councilmen  of  Sec,  and  that 
the  said  vacant  office  of  one  of  the  said  25  common-council- 
men  to  enter  into  and  fill,  io  wit,  at  &c«;  and  such  burgess 
so  elected  and  chosen  as  aforesaid,  for  and  during  all  the 
time  aforesaid,  hath  been  and  still  of  right  ought  to  be  sworn 
and  admitted  into  the  said  office  of  common-councilman 
before  the  bailiffs  of  &c. ;  and  every  burgess  being  so 
elected,  sworn,  and  admitted,  hath  always,  from  time 
vvhereof  &c.,  there  had,  used,  and  exercised,  and  of  right 
ought  to  have  had,  used,  and  exercised,  and  still  of  right 
ought  (o  have,  use,  and  exercise  the  office  of  a  common- 
councilman  of  &c.,  and  had  always,  during  all  the  time 
aforesaid,  had,  used,  and  enjoyed,  and  of  right  ought  to 
have  had,  used,  and  enjoyed,  and  still  of  right  ought  to 
have,  use,  and  enjoy  there  all  the  liberties,  &c.  to  the  said 
office  of  a  common-councilman  of  &c.  belonging  and  ap- 
pertaining, to  wit,  at  See.  This  plea  then  alleges,  as  in  the 
first  plea,  the  election  and  admittance  of  Salwatf* 

The  third  plea,  after  confessing  the  allegations  in  the 
information  as  in  the  first  plea,  states,  that  whilst  the 
burgesses  of  &c.  were  such  body  corporate  and  politic  as 
aforesaid,  to  wit,  19th  December,  4  fV.  6^  M.,  their  said 
late  majesties,  by  letters-patent  under  their  great  seal  of 
England,  bearing  date  &c.,  after  reciting  that  a  certain 
instrument  in  writing,  bearing  date  19th  January,  36  Cha. 
2,  was  made  by  the  bailiffs,  burgesses,  and  commonalty  of 
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their  town  or  borough  of  Ludlow,  in  the  county  of  Salop, 
The  King     ^^  ^°  ^'^^  name  of  the  bailiffs,  burgesses,  and  commonalty 
V-  of  8cc.,  and  sealed  with  the  common  seal  of  them;  in  which 

Q  »  LW AIT 

certain  instrument  it  was  contained  or  mentioned  that  the 
aforesaid  bailiffs,  burgesses,  and  commonalty,  granted  and 
surrendered  to  their  said  majesties'  aforesaid  uncle  (a),  his 
heirs  and  successors,  all  and  singular  the  powers,  privileges, 
and  authorities  whatsoever  wherewith  they,  or  any  select 
number  of  them,  exercised  or  used,  by  virtue  of  any  charter, 
letters-patent,  customs,  or  prescriptions,  of  or  concerning 
the  election,  nomination,  constituting,  or  appointing  of  any 
person  or  persons  to  the  several  and  respective  offices  of 
bailiffs,  aldermen,  justices  of  the  peace,  common-council- 
men,  recorder,  town  clerk,  steward  of  the  court-leet  and 
view  of  frankpledge  held  within  the  town  and  borough 
aforesaid,  coroner,  Serjeants  at  mace,  and  attorneys  in  the 
court  of  pleas  helcT  within  the  town  and  borough  aforesaid, 
and  every  of  their  offices  or  places  aforesaid,  into  or  for 
the  exercising  or  executing  of  them,  or  any  of  them,  as  by 
the  aforesaid  instrument  inrolled  in  their  said  late  majesties' 
Court  of  Cliancery,  and  there  remaining  of  record,  did 
more  fully  appear :  and  after  reciting  also,  among3t  other 
things,  certain  letters-patent  therein  mentioned  to  have 
been  granted  by  his  late  majesty  King  James  the  Second, 
their  said  late  majesties  King  William  the  Third  and  Queen 
Mary,  of  their  especial  grace,  and  from  the  certain  know- 
ledge and  mere  motion  of  their  said  late  majesties,  gave, 
granted,  restored,  and  released,  and  by  these  presents,  for 
them,  their  heirs  and  successors,  did  give,  grant,  restore, 
and  release  to  their  well-beloved  subjects,  burgesses  and 
inhabitants  of  the  town  or  borough  of  Ludlow  aforesaid, 
all  and  singular  the  liberties,  privileges,  powers  and  immu- 
nities, franchises,  authorities,  rights,  jurisdictions,  exemp- 
tions, and  other  profits  and  advantages  whatsoever,  so  as 
aforesaid  granted  and  surrendered,  or  mentioned  to  be 
granted  or  surrendered  to  their  said  late  majesties'  late  un- 
cle (a),  in  as  ample  manner  and  form  as  the  aforesaid  bailiffs, 

(a)  Charles  II.  uncle  to  both. 


Salway. 
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burgesses,  and  commonalty^  or  their  predecessors^  had  or        18^9. 
enjoyed,  or  ought  to  have  had  or  enjoyed  the  premises,  or     ju    v   . 
any  of  them,  before  the  day  of  the  date  of  the  tliereinbefore  v, 

recited  instrument  of  surrender^  and  as  if  the  said  instru- 
ment of  surrender  had  never  been:  And  further,  their  said 
late  majesties  King  William  the  Third  and  Queen  Mary 
willed,  and  by  those  letters-patent,  for  them,  their  heirs  and 
successors,  did  grant,  restore,  confirm,  and  ratify  to  the  said 
bailiffs,  burgesses,  and  commonalty  of  the  said  town  or  bo- 
rough aforesaid,  and  their  successors,  (amongst  other  things,) 
also  so  many,  so  great,  such,  the  same,  such  sort  and  the 
like  liberties,  franchises,  powers,  immunities,  exemptions, 
privileges,  authorities,  quittances,  rights,  jurisdictions,  wastes, 
void  grounds,  commodities,  profits,  emoluments,  and  here- 
ditaments whatsoever,  as  the  late  bailiff's,  burgesses,  and 
commonalty  of  the  town  or  borough  aforesaid,  or  their  pre- 
decessors, by  whatsoever  name  or  names,  or  by  whatsoever 
incorporation,  or  pretence  of  whatsoever  incorporation, 
before  the  day  of  the  date  of  the  aforesaid  deed  of  surren- 
der had  held,  used,  enjoyed  or  occupied,  or  ought  to  have 
held,  used  or  enjoyed,  by  themselves  or  their  successors, 
by  reason  or  pretence  (a)  of  any  charters,  grants,  or  letters- " 
patent,  by  any  of  their  said  late  majesties'  progenitors  or 
ancestors,  late  kings  or  queens  of  England,  in  any  manner, 
before  the  day  of  the  date  of  the  instrument  or  surrender 
aforesaid,  made,  granted,  or  confirmed,  or  by  any  lawful 
manner,  right,  or  title,  although  the  same,  or  any  or  either 
of  them,  had  been  forfeited,  lost,  or  surrendered,  and 
although  the  same,  or  any  or  either  of  them,  had  been  mis- 
used, or  not  acted  upon,  abated,  or  discontinued :  To  have, 
hold,  and  enjoy  to  the  aforesaid  bailiffs,  burgesses,  and 
commonalty  of  &c.,  and  their  successors,  for  ever,  (prout 
patet  per  record um.)  Which  letters-patent  the  then  bur- 
gesses of  &c.  afterwards,  to  wit,  on  &c.  accepted,  to  wit, 
at  8cc.  And  by  virtue  of  the  premises  the  burgesses  of  the 
same  borough  have  from  thenceforth  hitherto  been,  and 

(a)  Vide  post,  333,  (a). 
VOL.  IV.  Y 
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1829.        Still  are,  one  body  politic  &c.,  by  the  name  inc.,  to  wit, 

^"^^^^^^^       at  &c. :  That  the  said  instrtiinent  or  deed  of  surrender  in 
The  Kino       ,  ,  .         ,  .     . 

V.  the  same  letters-patent  mentioned,  was  a  certain  instrument 

Salway.  or  deed  of  surrender  bearing  date  19  January,  36  Car.2, 
and  that  for  a  long  time,  to  wit,  for  the  space  of  70  years, 
before,  and  at  the  time  of  the  date  and  making  of  the  said 
deed  or  instrument  of  surrender,  the  said  bailiffsi  burgesses, 
and  commonalty  of  &c.  aforesaid,  by  reason  or  pretence  of 
a  certain  charter  before  then  granted  to  them,  to  wit,  the 
said  charter  or  letters-patent  in  the  said  first  plea  mentioned, 
had,  used,  and  enjoyed,  and  then  did  use  and  enjoy  a  cer- 
tain power,  franchise,  election,  and  nomination,  to  wit,  as 
follows ;  that  is  to  say,  that  whensoever  the  place  or  office 
of  one  of  the  said  25  conimon-councilmen  became  and  was 
vacant,  the  said  12  aldermen  of  8cc.,  and  the  residue  of  the 
said  25  common -councilmen  thereof,  or  the  major  part  of 
the  said  aldermen  and  of  the  said  common-councilmen 
of  8cc.  for  the  time  being,  had,  during  the  time  last  afore- 
said, elected,  nominated,  and  appointed,  and  at  the  time 
of  the  date  of  the  said  instrument  of  surrender,  were  used 
to  and  did  elect,  nominate,  and  appoint,  and  thence  hitherto 
continually  have  elected,  nominated  and  appointed,  and 
used  and  enjoyed  the  right,  franchise,  and  privilege  of  elect- 
ing, nominating,  and  appointing  some  one  or  other  of  the 
burgesses  of  &c.  to  become  and  be  one  of  such  25  common- 
councilmen  of  the  said  town  and  borough,  and  the  said 
vacant  office  of  one  of  the  said  25  common-councilmen 
thereof  to  enter  into  and  fill ;  and  such  burgess  so  elected, 
nominated,  and  appointed  as  aforesaid,  for  a  long  time 
before,  and  at  the  time  of  the  date  and  making  of  the  said 
instrument  of  surrender,  had  been,  and  was  and  of  right 
ought  to  have  been,  and  thence  hitherto  hath  been  and  still 
is  sworn  and  admitted  into  the  said  office  of  common- 
councilman,  before  the  bailiffs  of  8cc.  for  the  time  being ; 
and  every  burgess  so  elected,  appointed,  nominated,  sworn, 
and  admitted  as  aforesaid,  before  and  at  the  time  of  the 
making  of  the  said  instrument  of  surrender  had  been,  and 
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was  used  and  accustomed  to  have  and  exercise,  and  thence 
hitherto  hath  been  used  and  accustomed  to  have  and  exer-^ 


The  King 


cise  the  office  and  place  of  a  common- council  man  of  8cc-,  v. 

and  all  the  liberties,  franchises  and  privileges  thereunto 
belonging  and  appertaining,  to  wit,  at  &c.;  that  before  and 
on  the  28th  day  of  October,  1824,  the  office  of  one  of  the 
25  common-councilmen  became  and  was  vacant,  to  wit, 
at  &c.,  and  that  thereupon  the  said  office,  being  so  vacant 
as  aforesaid,  the  major  part  of  the  said  12  aldermen  of  &c« 
for  the  time  being,  and  of  the  25  common-councilmen 
thereof,  being  then  and  there  lawfully  assembled  together, 
did  then  and  there  together,  to  wit,  on  &c.,  at  &c.,  elect, 
nominate,  and  appoint  the  said  John  Salway,  then  and 
there  being  one  of  the  said  burgesses  of  the  said  town  or 
borough,  to  become  and  be  one  of  such  25  common* 
councilmen  of  &c.,  and  the  said  vacant  office  or  place  of 
one  of  the  said  25  common-councilmen  of  8cc.  to  enter  into 
and  fill,  to  wit,  at  &c. :  And.  the  said  Johu  Salway  further 
saith,  that  being  so  elected,  nominated,  and  appointed  as 
aforesaid,  he  the  said  John  Salway  was  afterwards,  to  wit, 
on  Su;.,  at  8lc.,  duly  sworn  before  one  Edward  Welling  and 
one  £.  Prodgers,  (then  and  there  being  the  bailiffs  of  &€.,) 
and  did  then  and  there  before  such  bailiffs,  in  due  form  of 
law,  take  his  corporal  oath  upon  the  Holy  Evangelists  of 
God,  for  the  due  and  faithful  execution  of  his  duty  as  such 
common-councilman  as  aforesaid,  and  into  the  said  office 
of  a  common-councilman  of  &c.  was  then  and  there,  by  the 
bailiffs  aforesaid,  duly  admitted,  and  then  and  there  duly 
entered  into  and  upon  the  same;  and  by  virtue  of  his  hav- 
ing been  so  elected,  nominated,  appointed,  sworn  and  ad- 
mitted as  aforesaid,  he  the  said  John  Salway  then  and 
there  became,  and  was  and  ever  since  hath  been  and  still 
is  a  common-councilman  of  &c.,  to  wit,  at  &c.,  and  by  that 
warrant  he  the  said  John  Salway,  for  and  during  all  the 
time  laid  and  mentioned  in  the  said  information,  did  use 
and  exercise,  and  hath  thence  hitherto  used  and  exercised, 
and  still  doth  there  use  and  exercise  the  office  of  a  common- 

Y  2 


CASES  IN  THE  KINGS  BENCH, 

councilman  of  Sec,  and  for  and  during  all  that  time  hath 
The  King  ^^'^imed  and  still  doth  claim  to  be  a  common-councilman 
V*  of  &c.,  and  to  have  and  use  and  enjoy  all  the  liberties,  pri- 

vileges^ and  franchises  to  the  said  office  belonging  and  apper- 
taining, as  it  was  and  is  lawful  for  him  to  do  for  the  cause 
aforesaid.  Absque  hoc  that  he  the  said  John  Sahcay  the 
said  offices,  privileges,  franchises,  and  liberties,  in  the  said 
information  mentioned,  or  any  of  them,  upon  our  lord  the 
king  hath  usurped,  or  ever  did  usurp,  as  in  and  by  the  said 
information  is  alleged  against  him.     All  which,  &c. 

To  the  first  of  these  pleas  there  was  a  demurrer. 

To  the  second  the  prosecutor  replied,  that  before  the  time 
of  the  election  of  the  said  John  Salway,  in  that  plea  men- 
tioned, the  said  charter  or  letters-patent  of  the  said  Lady 
Elizabeih,  late  Queen  of  England,  in  the  said  first  plea 
mentioned,  had  been  accepted,  as  in  the  first  plea  is  men- 
tioned, and  at  the  time  of  the  said  supposed  election  in 
that  plea  mentioned  was  in  full  force,  virtue,  and  effect; 
and  that  by  virtue  thereof,  long  before  and  at  that  time, 
whenever  the  office  of  one  of  the  said  common-councilmen 
of  8cc.  hath  become  and  been  vacant,  the  said  12  aldermen 
of  &c.,  and  the  residue  of  the  said  25  common-councilmen 
thereof,  or  the  major  part  of  the  said  common-councilmen 
for  the  time  being,  lawfully  assembled,  have  elected  and 
chosen,  and  of  right  ought  to  have  elected  and  chosen,  and 
still  as  and  when  there  shall  be  any  vacancy  in  the  said 
number  of  25  common-councilmen,  of  right  ought  to  elect 
and  choose  some  one  other  of  the  burgesses  and  inhabit- 
ants of  8cc.  to  become  and  be  one  of  such  25  common- 
councilmen  of  8cc.,  and  the  said  vacant  office  of  one  of  the 
said  25  common-councilmen  to  enter  into  and  fill ;  and  that 
such  burgess  and  inhabitant  so  elected  and  chosen  as  afore- 
said, of  right  ought  to  be  sworn  and  admitted  into  the  said 
office  of  common-councilman ;  and  that  every  burgess  and 
inhabitant  being  so  elected,  sworn,  and  admitted  into  the 
said  office  of  a  common-councilman  of  &c.,  as  aforesaid, 
bath  long  before,  and  at  the  time  of  the  said  supposed 
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teleclioii  in  the  said  second  plea  mentioned,  used  and  exer- 
cised, and  of  right  ought  to  have  used  and  exercised,  and 
still  of  right  ought  to  have,  use,  and  exercise  the  office  of  _  v. 
a  common-councilman  of  Sec,  and  hath  always,  for  and 
during  all  the  time  last  aforesaid,  had,  used,  and  enjoyed, 
and  of  right  ought  to  have  had,  used,  and  enjoyed,  and  still 
of  right  ought  to  have,  use,  and  enjoy  there  all  the  liberties, 
franchises,  and  privileges  to  the  said  office  of  a  common- 
councilman  of  &c.  belonging  and  appertaining.  Absque 
hoc,  that  from  time  whereof  Sic,  whenever  the  office  of 
one  of  the  said  common-councilmen  of  8cc.  hath  become 
and  been  vacant,  the  said  Vi  aldermen  of  &c.,  and  the  resi- 
due of  the  said  25  common-councilmen  thereof,  or  the 
major  part  of  the  said  aldermen  and  of  the  said  common- 
councilmen  for  the  time  being,  being  lawfully  assembled, 
have  been  elected  and  chosen,  and  of  right  ought  to  have 
elected  and  chosen,  and  still  as  and  when  there  shall  be 
any  vacancy  in  the  said  number  of  25  common-councilmen, 
of  right  ought  to  elect  and  choose  some  one  other  of  the 
burgesses  of  &c.  to  become  and  be  one  of  such  25  common- 
councilmen  of  the  said  town  and  borough,  and  the  said 
vacant  office  of  one  of  the  said  common-councilmen  to 
enter  into  and  lill;  and  that  such  burgess,,  so  elected  and 
chosen  as  aforesaid,  for  and  during  all  the  time  aforesaid, 
hath  been  and  still  of  right  ought  to  be  sworn  and  admitted 
into  the  said  office  of  common-councilman ;  and  that  every 
burgess,  being  so  elected,  sworn,  and  admitted  into  the 
said  office  of  a  common-councilman  of  the  said  town  and 
borough  as  aforesaid,  hath  always,  from  time  whereof  8cc. 
there  had,  used,  and  exercised,  and  of  right  ought  to  have 
had,  used,  and  exercised,  and  still  of  right  ought  to  have, 
use,  and  exercise  the  office  of  a  common-councilman  of  8cc. 
and  hath  always,  for  and  during  all  the  time  in  that  plea 
mentioned,  had,  used,  and  enjoyed,  and  of  right  ought  to 
have  had,  used,  and  enjoyed,  and  still  of  right  ought  to 
Jiave,  use,  and  enjoy  there  all  the  liberties,  franchises,  and 
privileges  to  the  said  office  of  a  common-councilman  of  Sec. 
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18^9.         belonging  and  appertaining,  in  manner  and  form  as  the  said 
The  KfKO     *^^^^  Salway  hath  in  his  said  second  plea  in   that  behalf 
17.  alleged.     Verification  and  prayer  of  judgment. 

The  second  {a)  replication  to  the  second  plea  took  issue 
upon  the  allegation  that  the  major  part  of  the  12  aldermen 
of  8cc.  for  the  time  being,  and  of  the  said  25  common^coun- 
cilmen,  were  lawfully  assembled  together,  modo  et  form&. 

A  third  replication  to  the  second  plea  stated,  that  long 
before  the  said  supposed  election  and  choice  of  the  said 
John  Salway  in  that  plea  mentioned,  the  said  Lady  Eliza^ 
beth,  late  Queen  of  England,  by  her  letters-patent,  under 
her  great  seal  of  England  in  the  said  first  plea  of  the  said 
John  Salway  mentioned,  did  grant  and  ordain  as  in  that 
plea  is  mentioned  and  set  forth ;  which  letters-patent  the 
said  then  burgesses,  of  &c.  afterwards  and  long  before  the 
said  supposed  election  of  the  said  John  Salway,  to  wit, 
1  November,  1596,  accepted,  to  wit,  at  &€.  And  that 
under  and  by  virtue  thereof,  before  and  at  the  time  of  the 
said  supposed  election  of  the  said  John  Salway,  whenever  the 
office  of  one  of  the  said  common-councilmen  had  become 
vacant,  the  said  12  aldermen  and  the  residue  of  the  said 
common-councilmen,  or  the  major  part  of  the  said  12 
aldermen  and  common-councilmen  for  the  time  being,  law- 
fully assembled,  had  elected  and  chosen  and  of  right  ought 
to  have  elected  and  chosen,  and  still  as  when  there  shall 
be  any  vacancy  in  the  said  number  of  25  common-council- 
men  of  right  ought  to  elect  and  choose  some  one  other  of 
the  burgesses  of  the  said,  &c.  being  an  inhabitant  thereof, 
to  become  and  be  one  of  such  25  common-councilmen  of 
the  said  &c.  and  the  said  vacant  office  of  one  of  the  said  25 
common-councilmen  to  enter  into  and  fill,  and  such  burgess 
being  an  inhabitant  as  aforesaid,  so  elected  and  chosen  as 
aforesaid,  hath  been  and  still  of  right  ought  to  be  sworn 
and  admitted  into  the  said  office,  and  to  use,  exercise  and 
enjoy,  all  the  liberties,  privileges  and  franchises  to  the  said 
office  of  a  common-councilman  belonging  and  appertaining. 

(a)  As  to  the  cases  in  which  the  tioiis  to  the  same  plcn,  see  Maim. 
CVown  may  put  in  several  replica-      £xch.  Pract.  2d  cd.  108,  (.r). 
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The  first  replication  to  the  third  plea  took  issue  upon  the 

alleged  user.  „„    ^ 

°  Ihe  King 

The  second  replication  to  the  third    plea   stated,  that  v. 

before  and  at  the  time  of  the  date  and  making  of  the  said  ^^^^y. 
deed  or  instrument  of  surrender  in  that  plea  mentioned, 
the  said  charter  or  letters-patent  of  the  said  Lady  Elizabeth, 
late  8cc.,  had  been  accepted  as  in  the  said  first  plea  is  men- 
tioned, and  at  the  time  of  the  date  of  the  making  of  the 
said  deed  and  instrument  of  surrender,  was  in  full  force, 
virtue  and  effect.     Verification  and  prayer  of  judgment. 

The  third  replication  to  the  tliird  plea  took  issue  upon 
the  allegation,  that  the  major  part  of  the  said  aldermen  for 
the  time  being,  and  of  the  said  25  common-councilmen, 
were  lawfully  assembled  together,  modo  et  fornrd. 

The  defendant  joined  in  demurrer;  and  to  the  first  repli- 
cation to  the  second  plea  he  rejoined,  reasserting  the  pre- 
scriptive  mode  of  election.  To  the  third  replication  to  the 
second  plea  he  rejoined,  that  since  the  granting  of  the  said 
letters-patent  of  the  said  Lady  Elizabeth,  late  Queen  of 
England,  and  before  and  at  the  time  of  the  election  of  the 
said  John  Salway,  whenever  the  office  of  one  of  the  said 
common-councilmen  had  become  vacant,  the  said  12  al' 
dernien  and  the  residue  of  the  said  common-councilmen 

• 

for  the  time  being,  being  lawfully  assembled,  have  elected 
and  chosen  and  of  right  ought  to  have  elected  and  chosen, 
and  still  as  when  there  shall  be  any  vacancy  in  the  said 
number  of  25  common-councilmen,  of  right  ought  to  elect 
and  choose  some  one  other  of  the  burgesses  of  Sic.,  to 
become  and  be  one  of  such  25  common-councilmen  of  &c., 
and  the  said  vacant  office  of  one  of  the  said  25  common- 
councilmen  to  enter  into  and  fill,  and  such  burgess  so 
elected  and  chosen  as  aforesaid,  for  and  during  all  the  time 
last  aforesaid,  hath  been  and  still  of  right  ought  to  be  sworn 
and  admitted  into  the  said  office  before  the  bailiff  of  &c., 
and  being  so  elected,  sworn  and  admitted  as  aforesaid,  to 
use  and  exercise  the  said  office  of  a  common-councilman, 
and  all  the  liberties,  franchises  and  privileges  thereto  be- 
longing and  appertaining.     Verification  and  prayer  of  judg- 
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ment.  The  defendant  demurred  to  the  second  replication 
to  the  third  plea. 

The  prosecutor  demurred  to  the  rejoinder  to  the  third 
replication  to  the  second  plea,  and  joined  in  demurrer  upon 
the  demurrer  to  the  second  replication  to  the  third  plea. 

The  defendant  joined  in  demurrer  upon  the  rejoinder  to 
the  third  replication  to  the  second  plea  (a). 


Alderson,  for  the  crown.  The  question  will,  ultimately^ 
resolve  itself  into  this,  whether  the  construction  of  the 
charter  of  Elizabeth  is  clear  upon  the  face  of  it,  for  if  it  be 
so,  no  evidence  of  usage  is  admissible  to  explain  a  latent 
ambiguity.  The  election  must  be  made  from  the  burgesses 
and  inhabitants,  which  expression  is  equivalent  to  burgesses 
being  inhabitants.  The  party  elected  must  be  an  inhabitant 
at  the  time  of  the  election.  The  present  case  is  not  distin- 
guishable from  that  of  Rex  v.  Heath  (6).  There  the  com- 
mon-councilmen  were  directed  by  the  charter  to  be  elected 
**  de  discretioribus  civibus  et  inhabitantibus  civitatis/'  the 
very  words  used  here,  and  there  it  was  held  that  a  freeman, 
not  being  an  inhabitant,  is  not  eligible.  In  the  Queenbo- 
rough  case.  Rex  v.  Greet  (c),  the  words  were  "  burgess  or 
inhabitant,"  and  it  was  held  that  an  usage  restricting  the 


(a)  The  following  note  of  the 
points  for  argument  was  inserted 
in  the  margin  of  the  defendant's 
demurrer  books :  "  In  support  of 
the  demurrer  to  the  second  repli- 
cation to  t!ie  third  plea,  it  is  in- 
tended to  be  argued  by  the  defend- 
ant, chat  the  charter  of  W.  &  M. 
having  granted  and  confirmed  to 
the  corporation  of  Ludlow  the 
election  of  officers,  and  the  like 
liberties,  franchises,  &c.  as  the  late 
antecedent  corporation  had  held 
and  enjoyed  by  reason  or  pretence 
of  any  charter  before  granted,  or 
by  any  other  lawful  right  or  title, 
and  it  being  averred  and  admitted 


that  for  70  years  before  the  charter 
of  W,  &  Af .,  the  said  corporation 
by  reason  or  pretence  of  the  charter 
of  Eliz.  had  used  and  enjoyed  the 
mode  of  election  under  which  the 
defendant  in  this  instance  was 
elected,  the  rejoining  of  the  charter 
of  Eliz.  is  altogether  immaterial ; 
first,  because  the  mode  of  the  de- 
fendant's election  was  not  incon- 
sistent with  that  charter,  and  se- 
condly, that  if  it  were,  the  charter 
of  W.  Sf  M.  had  confirmed  it  as  an 
election  or  franchise  previously  ex- 
isting de  facto." 

(6)  iBamardiston,  416,(£xetcr). 

(f)  Ante,  ii.  391,  8  B.&  C.S03. 
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election  to  the  burgesses  being  inhabitants  was  bad.     The 

Court  said,  that  the  introduction  of  the  word  "or'*  instead     ^,    ,, 

The  Kino 

of  "  and"  made  all  the  difference.     If  we  read  *'  or     here,  v, 

we  should  introduce  a  construction  inconsistent  with  the      ^alway. 

usage,  which  has  been  to  elect  burgesses  only.     In  Rex  v. 

Miller  {a),  Grose,  J.  says,  "  I  admit  that  where  there  is  any 

doubt  in  a  statute  or  charter,  it  may  be  explained  by  usage; 

but  there  is  no  doubt  on  the  words  of  the  statute,  and  if  the 

usage  were  received  here,  it  would  be  for  the  purpose  of 

creating,  not  explaining  a  doubt."     Even  a  bye  law  would 

not  be  sufficient  to  establish    such    a  mode  of  election. 

Then  if  an  actual  bye  law  would  not  do,  a  usage  from 

which  a  bye  law  is  to  be  implied  will  not. 

Taunton,  for  the  defendant.  The  first  point  involves  the 
simple  construction  of  the  charter*  The  second  raises  the 
question  how  far  usage  can  be  resorted  to,  whether  the  re- 
plication is  sufficient.  The  third  point  introduces  a  ques* 
tion  out  of  the  charter  of  W,  Sf  M.,  which  stands  upon 
totally  different  grounds  from  the  preceding,  and  if  the  last 
plea  can  be  supported,  the  other  pleas  become  immaterial 
except  with  reference  to  costs.  Rex  v.  Heath  is  not 
conclusive,  since  the  only  point  there  determined  was, 
whether  a  quo  warranto  should  issue,  in  other  words,  whe- 
ther the  point  should  be  tried  or  not ;  and  the  rule  for  the 
information  was  made  absolute,  because  it  appeared  to  the 
Court  that  there  was  sufficient  doubt  to  entitle  the  parties 
to  try  the  question.  Inquiry  has  been  made  as  to  what 
became  of  that  case,  and  it  appears  that  an  information 
was  filed.  The  plea  stated  that  the  defendant  was  both 
an  inhabitant  and  a  burgess.  No  trial  appears  to  have  been 
had,  nor  was  any  judgment  given,  nor  can  any  judgment  be 
found.  [Lord  Tenterden,  C.  J.  The  defendant  in  that  case 
did  not  venture  to  contradict  the  prosecutor's  case.]  The 
defendant  preferred  an  issue  of  fact  to  an  issue  of  law. 
In  old  charters,  inhabitant  of  a  borough  is  synonimous  with 
burgess.  Spelman's  Glossary,  in  verbo  "Burg.**  SoWhite- 

(a)  6  T.  R.  268,  (Northampton). 
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iocke  sajs,  "  Burgesses  are  iofaabitauts  and  freemen  of 
boroughs"  (a).  [Lord  Tenlerden,  C.  J.  There  the  word 
**  burgess**  is  used  without  reference  to  corporate  capacitj. 
BayUy,  J.  You  plead  according  to  the  legal  effect.  You 
should  have  said ''  burgesses"  only.  The  term  must  be  un- 
derstood according  to  the  meaning  which  it  bore  at  the  period 
at  which  the  charter  was  granted.  Burgess  was  then  sjno- 
nimous  with  townsman,  though  it  is  now  used  to  denote  a 
member  of  a  corporation.  In  Brady  (6)  is  the  charter  of  7 
Ed.  4,  to  the  burgesses  and  inhabitants  of  Windsor,  in  which 
the  ''  burgesses"  and  "  inhabitants*'  are  the  same  persons. 
Burgesses  were  originally  the  inhabitants  of  walled  towns. 
In  1  Barnardiston,  137»  Anon,  where  a  charter  was  granted 
**  civibus  residentibusetiuhabitantibusde  Gloucester/'  the 
Court  held  that  non-residence  was  no  ground  of  amotion, 
except  in  the  case  of  a  select  body,  saying  that  these  words 
made  no  difference,  that  being  the  common  form  of 
incorporations.  The  usage  is,  therefore,  not  inconsistent 
with  the  charter,  and  is,  therefore,  available  here.  Rtx  v. 
Mayor,  6^c.  of  Chester  (c).  In  Rex  v.  Williams  (jd)  the 
charter  required  that  the  mayor  &c.  should  be  inhabit- 
ants and  resiants  within  the  borough  on  pain  of  forfeiting 
100/.,  and  it  was  held  that  non-residence  did  not  disqualify 
but  merely  subjected  the  party  to  a  penalty.  There  being 
a  specific  penalty  imposed,  would  not  of  itself  be  sufficient 
to  bear  out  that  decision,  for  the  mayor  might  live  in  Lon- 
don without  incurring  any  penalty.  {^Bayley,J,  The  point 
there  was,  whether  the  election  could  be  supported  tliough 
they  threw  out  an  opinion  upon  the  other  point.  In  the  first 
part  of  the  plea  you  state  that  the  defendant  was  a  burgess 
and  an  inhabitant,  you  afterwards  drop  the  latter  term.] 
The  meaning  of  the  term  "  inhabitant"  may  be  gathered  from 


(a)  Vol.i.  500,  n.95.  Burgen- 
teSf  municipes,  burgoruro,  seu  vil- 
ianim  dausanim  incols,  vel  qui 
tenementa  in  iis  possidciit,  et  ra- 
tiune  eonim  Burgagium  doniiiio 
burgi  pensitaiit.  Dtiraifge,inverbo. 


(b)  Bndy  on  Borooghs,  B4. 

(c)  1  M.  &  S.  101. 

{d)  2  M.  &  S.  141,  (Caennar- 
then). 
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the  statute  of  Bridges  (a),  and  Gaieward's  case  (6).  On  the 
second  point,  upon  the  third  replication  to  the  second  plea,  xhTK^To 
that  replication  states,  that  any  burgess,  whether  inhabitant  or  ^  t;. 
not,  may  be  elected.  The  rejoinder  ought  to  have  stated  that 
none  but  an  inhabitant  ought  to  be  elected.  If  the  rejoinder 
be  not  bad  on  that  ground,  the  same  question  arises  as  before ; 
and  it  must  be  seen  how  far  usage  can  explain  the  charter. 
[Bayley,  J.  Your  rejoinder  is  consistent  with  the  replica- 
tion. You  do  not  say  that  they  must  choose  a  burgess, 
whether  an  inhabitant  or  not.]  We  say  burgess  generally. 
This  would  be  the  form  in  which  a  party  would  state  in  his 
plea  a  right  to  elect  any  burgess.  The  term  burgess  in- 
cludes all,  whether  resident  or  not.  [Lord  Tenterden,  C.  J. 
You  plead  an  immemorial  usage  to  elect.  They  reply  that 
Queen  Elizabeth  granted  a  charter,  directing  the  election 
from  the  burgesses  being  inhabitants.  Does  not  that  raise 
the  same  question  as  the  demurrer  to  the  first  plea  ?]  In 
Bex  V.  Mayor,  8^c.  of  Chester,  the  Court  relied  upon 
the  usage.  [Baylet/,  J.  In  that  case  there  was  another 
answer  to  the  objection,  viz.  that  the  party  had  another 
remedy.]  The  case  was  principally  decided  on  the  ground 
of  usage.  Lord  Ellenborough  says,  incidentally  of  the  con- 
clusion. But  that  is  not  the  main  ground  of  the  judgment. 
The  case  of  Gape  v.  Handley  (c)  is  exceedingly  strong. 
The  charter  had  given  an  advowson  to  the  mayor,  alder- 
men and  burgesses.  [Lord  Tenterden,  C.J.  That  was 
the  corporate  name,  every  thing  was  given  to  the  cor- 
poration.] Blankley  v.  Winstanlej/  (d)  is  an  autho- 
rity to  the  same  effect,  shewing  the  efficacy  of  usage. 
Third  plea  states  the  surrender  to  Car.  2,  and  a  charter  of 
W,  8f  M.  citing  that  surrender,  and  confirming  to  the  cor- 
poration all  privileges  which  they  had  exercised  by  reason 
or  pretence  of  any  charter.  The  case  is  then  put  upon  the 
usage  de  facto  which  had  obtained.  They  replied  the 
charter  of  Elizabeth,  We  say  that  the  language  of  the 
charter  of  W.  6^  M.  is  not  limited  to  the  privileges  granted 

(fl)  22  H.  8,  c.  5.  .  (c)  3  T.  R.  288,  n. 

(6)  6  Co.  Rep.  59,  b.  C^)  Ibid.  279. 
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by  £/iz.;  unless  the  words  of  the  charter  of  W.S^M.  are  to 
JT^T^*^       have  the  effect  contended  for,  they  can  have  no  meaning  at  all. 
V,  If  the  words  by  virtue  or  pretence  are  synonymous,  then  it 

would  come  back  to  the  original  question  raised  by  the  de- 
murrer to  the  first  plea. 

Alderson,  in  reply.  [Lord  Tenterden,  C.  J.  The  second 
plea  states  an  immemorial  usage.  In  your  third  replication 
to  that  plea,  you  set  forth  the  charter  of  Eliz.  which  directs 
the  election  to  be  made  of  the  more  discreet  and  honest 
burgesses  and  inhabitants.  You  say  that  controls  the  prior 
usage.  Mr.  Taunton  contends  that  the  charter  of  Eliz. 
does  not  control  the  usage,  because  they  are  not  inconsis- 
tent. This  direction  is  expressed  in  affirmative  words  only. 
This  is,  therefore,  analogous  to  the  case  put  by  Lord  Ellen- 
borough  in  The  King  v.  May  or  j  8fc.  of  Chester.  This  is  quite 
distinct  from  the  question  as  to  the  construction  of  the 
charter.  What  Lord  Ellenborough  there  says  has  raised  a 
difficulty  in  my  mind.]  Lord  Ellenborough  held  that  the 
usage  and  the  charter  were  not  inconsistent;  there  the 
charter  enabled  the  corporation  to  elect  annually  if  they 
thought  fit,  but  did  not  absolutely  require  it  to  be  done. 
The  word  "  possint"  is  not  imperative;  but  here  the  party 
to  be  elected  must  fulfil  both  conditions.  Rex  v.  Heath 
is  not  distinguishable  from  the  present  case.  It  may  be 
doubted  whether  the  case  of  Rex  v.  Williams  can  be 
supported  to  the  full  extent,  as  it  has  since  been  held 
that  that  which  would  be  otherwise  a  qualification  is  not 
the  less  so  by  reason  of  its  being  enforced  by  a  penalty. 
The  crown  must  succeed  if  the  usage  be  inconsistent  with 
the  charter.  If  it  be  held  that  the  charter  was  for  burgesses 
only,  the  crown  should  have  taken  issue. 

In  the  course  of  the  same  term.  Lord  Tenter  den, 
C.  J.  delivered  the  Judgment  of  the  Court.  The  first 
question  raised  by  these  pleadings  depends  upon  the  con- 
struction of  the  statute  of  Eliz.  as  set  out  in  the  defendant's 
first  plea.  That  charter  authorises  the  election  of  the  com- 
mon-council out  of  the  burgesses  and  inhabitants.     The 


The  King 
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plea  goes  on  to  state,  that  the  defendant,  being  a  burgess,         1829. 
was  elected,  but  it  does  not  allege  that  he  was  an  inhabitant; 
and  the  question  is,  whether  a  party  being  a  burgess  but  v. 

not  an  inhabitant  is  eligible.     We  think  he  was  not  eligible.      ^-^lway. 
It  is  difficult  to  ascertain   the  precise  meaning  of  the  term 
burgess  in  very  old  charters ;  perhaps  it  may  not  always 
have  been  the  same.     Here,  however,  the  words  are  "  bur- 
gesses and  inhabitants,"  and  we  think  it  must  have  been 
the  intention  of  the  queen  that  the  common-council  should 
consist  of  persons  filling  both  those  capacities.'    And  this 
agrees  with  the  opinion  expressed  by  this  Court  in  Rex 
V.  Heath.    This  being  our  construction  of  the  charter  of 
Elh;  the  next  question  is,  whether  the  usage  is  repugnant  to 
that  charter.     It  is  true  that  affirmative  words  only  are  used ; 
still,  as  they  purport  to  describe  the  persons  who  shall  be 
eligible^  they  exclude  all  others.     In  the  Chester  case,  it 
was  the  opinion  of  Lord  Ellenborough  that  the  words  there 
used  did  not  amount  to  a  prohibition;  but  that  case  differs 
from  the  present.     There  too,  the  Court  only  refused  to 
interfere  by  mandamus;  an  election  might  nevertheless  have 
been  made,  and  the  question  would  be  more  properly  dis- 
cussed upon  a  quo  warranto.     The  third  question  depends 
upon  the  charter  of  restoration,  which  confirms  all  usages 
that  had  prevailed  by  reason,  pretence  or  pretext  (a)  of  any 
charter.     We  are  of  opinion  that  this  expression  being  fol- 
lowed by  the  words  "  or  by  any  other  lawful  manner,  right 
or  title"  must  be  confined  to  a  lawful  pretext,  and  that  the 
utmost  effect  which  can  be  given  to  it  is  to  exclude  nice 
criticisms  as  to  the  construction  of  former. charters.     For 
these  reasons  we  are  of  opinion   that  there  must  upon  all 

the  points  be 

Judgment  for  the  crown. 

(a)   "  Praetextu*'   is  commonly  huerunt  uti  virtute  vel  pratextu.^ 

used  in  the  old  entries  as  equivn-  If  these  words  had  been  translated 

lent  to  **  virtute/'     Thus  it  is  not  <<  ought  to  use  by  virtue  or  reason 

unusual  to  see  an  averment  ofade-  of,  &c^''  it  is  conceived  that  the 

scent  from  ancestor  to  heir  "  pra-  third  point  would  have  been  coDsi* 

textu  cujns,'*  the  heir  enters.    Hero  dcred  to  be  too  clear  for  ai^ument. 
the  expression  in  the  original  ^'  de- 
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The  owner  of 
tithes  which 
are  retained 
by  the  occu- 
pier of  the 
land  under 
composition 
from  year  to 
;^ear,  is 
ratable 
to  the  repair 
of  the  high- 
ways as  occu' 
pier  of  tithes. 


Chanter,  Clerk,  v.  Glubb,  Clerk,  and  another. 

XHIS  was  an  action  of  trespass  for  seizing  and  impounding 
two  cows  of  the  plaintiff,  to  which  the  defendants  pleaded 
the  general  issue.  The  cause  came  on  to  be  tried  at  the 
Summer  assizes,  1827  (a),  before  the  Lord  Chief  Justice 
Best,  upon  mutual  admissions  of  all  facts,  when  a  verdict 
was  found  for  the  plaintiff  with  one  shilling  damages,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case : — 
Before  and  at  the  time  of  making  the  assessment  herein- 
after mentioned,  and  also  before  and  at  the  time  of  the 
issuing  of  the  warrant  hereinafter  mentioned,  the  plaintiff 
was  the  lessee  for  years  of  the  tithes  of  the  parish  of  Hart- 
land,  in  the  county  of  Devon,  under  a  grant  of  them  by  deed 
from  the  impropriators  thereof.  Un^er  this  lease  the 
plaintiff  did  not  take  the  tithes  in  kind,  nor  did  he  demise 
or  grant  them  to  the  respective  occupiers  of  the  lands  froni 
which  they  accrued,  or  to  any  other  person  or  persons  by 
ally  deed  or  deeds,  but  he  compounded  for  them  with  the 
respective  occupiers  by  several  parol  agreements,  under 
which  they  retained  the  tithes  accruing  on  their  respective 
lands  to  their  own  use  with  the  remaining  nine  parts,  firom 
which  no  severance  in  fact  took  place.  These  parol  agree- 
ments enured  from  year  to  year,  and  were  considered  and 
treated  by  the  parties  as  determinable  only  by  six  months' 
notice  (6).  Under  these  agreements  the  tithes  were  not 
bargained  and  sold  when  at  maturity,  but  the  agreements 
were  prospective,  and  had  no  reference  either  to  any  specific 
mode  of  cultivating  the  lands,  or  to  the  amount  of  produce 
iu  any  particular  year.  The  cqmposition  moneys  of  the 
tithes  so  retained  were,  by  the  agreements,  payable  half 
yearly.  The  assessment  above  alluded  to  was  a  composi- 
tion in  money,  in  lieu  of  the  statute  duty  in  kind,  duly  as- 
sessed upon  the  occupiers  of  lands,  tenements,  woods,  tithes 
and  hereditaments  within  the  said  parish,  for  the  amend- 

(a)   Counsel    for   the  plaintiff,       WildCy  Serjt.  and  Manning, 
Coleridge;     for     the    defendants,  (h)   Vide  post f  337,  (a). 
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ment  and  preservation  of  the  public  highways  in  the  same 
parish,  and  the  plaintiff  was  therein  charged  in  the  sum  of 
11/.  175.  as  his  share  and  proportion  of  the  said  composi- 
tion, in  respect  of  his  occupation  of  the  tithes  above  men- 
tioned.    The  payment  of  the  said  assessment,  the  amount 
of  which  was  not  in  dispute,  was  duly  demanded  and  re- 
fused.    The  defendants  were  at  the  time  of  the  conviction 
hereinafter  mentioned,  and  of  the  issuing  of  the  said  war- 
rant, justices  of  the  peace  in  and  for  the  county  of  Devon. 
Upon  the  complaint  of  the  surveyors  of  the  highways  of  the 
parish,  the  plaintiff  was,  after  due  summons,  hearing  and 
proof,  convicted   of  the  non-payment ;    and   after   order 
and   refusal   to    pay  the   same,    the    warrant   of    seizure 
was  made,  and  the  seizure  took  place.     The  action  was 
brought  after  a  month's  notice  (a),  and  within  the  proper 
time  for  that  purpose.     The  question   for  the  opinion  of 
the  Court  is,  whether,  under  the  circumstances  the  plaintiff 
was  liable  to  the   payment  of  the  composition  in  lieu  of 
statute  duty,  as  an  occupier  of  tithes  within  the  said  parish. 
If  the  Court  shall  be  of  opinion  in  the  affirmative,  then  a 
verdict  is  to  be  entered  for  the  defendants ;  if  in  the  nega- 
tive, then  the  present  verdict  to  stand. 

Coleridge,  for  the  plaintiff.  It  must  be  conceded  that  the 
only  mode  in  which  tithes  can  pass  is  by  deed ;  though  ac- 
cording to  Bacon's  Abr.  (6)  a  doubt  seems  to  have  been  at 
one  time  entertained,  whether  a  lease  of  tithes  for  one  year 
only  might  not  be  by  parol.  The  real  question,  however^ 
is,  who  is  the  visible  occupier,  and  how  are  the  surveyors 
of  the  highways  to  ascertain  who  it  is  they  are  to  assess. 
[Bayley,  J.  Must  not  they  know  whether  the  occupier  is 
entitled  to  nine  tenths  of  the  produce  or  to  the  whole?] 
Considerable  difficulties  might  be  imposed  upon  surveyors 
if  they  were  bound  to  ascertain  the  legal  title.  Suppose  a 
feme  covert  impropriatrix  to  have  executed  a  lease  of  tithes; 
notwithstanding  the  apparent  title,  the  lease  would  be  void. 

(o)  See  Gould  v.  Hole,  ante,  30 J.  (6)  Bac.  Abr.  Tythes,  (Y). 


Chanter 
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1829.  It  is,  therefore,  safer  to  leave  it  to  the  surveyors  merely  to 
see  who  in  point  of  fact  is  actually  receiving  the  tithes.  [Lord 
Tenterden,  C.  J.  If  Rex  v.  Lambeth  is  rightly  reported 
Glubb.  j^  Strange  {a)  there  is  an  end  of  the  case.]  From  the 
report  of  that  case  in  8  Modern  {b)  it  appears  that  the  lessee 
held  under  a  parol  demise.  Therefore  there  could  be  no 
ground  for  charging  him.  [  Baj/ley,  J.  There  the  farmer 
was  considered  as  every  harvest  buying  his  tithes.  Do  you 
say  that  the  bargain  passes  an  interest?]  The  case  finds 
that  the  occupiers  retained  the  tithes,  which  shows  that  they 
were  possessed  of  an  interest  in  the  tithes.  [Parke,  J. 
Suppose  there  had  been  a  modus  in  this  parish,  would  not 
the  rector  have  been  occupier  of  the  tithes  in  respect  of 
which  the  modus  was  paid,  and  is  this  any  thing  more  than 
a  temporary  modus  ?]  This  question  was  raised  in  Rex  v. 
Justices  of  Buckinghamshire {c)  but  the  point  was  not  de- 
cided. 

Manning,  contrsk.  The  Queen  v.  Bartlett  (d)  shews  that 
the  occupiers  of  the  land  compounding  for  their  tithes  are 
not  occupiers  of  the  tithes.  [He  was  here  stopped  by  the 
Court.] 

Lord  Tenterden,  C.  J. — In  strictness  there  can  be  no 
occupier  of  tithes,  certainly  not  when  tithes  are  com- 
pounded for.  The  word  '*  occupiers,"  therefore,  in  the 
statute,  must  be  used  to  denote  the  person  who  receives 
the  benefit  of  tithes. 

Bayley,  J. — It  is  quite  clear  in  case  of  poor  rates, 
and  it  has  been  lately  tield  in  the  case  of  Rex  v.  Lacy  (e), 
that  a  money  payment  substituted  for  tithes  by  an  enclosure 

(a)  1  Stra.  525.  (e)  8  D.  &  R.  457;  5  B.  &  C. 

(b)  8  Mod.  61.  702;  Rex  v.  Boldero,  6  D.  &  R. 

(c)  3  D.  &  R.  689;  1  B.  &  C.  557 ;  4  B.&  C.  467.  And  see  Rex 
485.  V.  The  London  Gas  Companyy  2  M . 

^rf)  16Vin.  Abr.  Poor  rate  (F.)  4.      &  R.  12,  19. 
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act  is  ratable  as  titlies  to  the  repairs  of  the  highways  (a). 
Here  the  owner  of  the  tithes  does  not  grant  them  away, 
but  excuses  the  setting  of  them  out.  It  is  in  reality  selling 
the  tithes. 


337 


1839. 


ClIANTEft 

V, 

GLVBIk 


LiTTLEDALE,  J.  Concurred. 


Parke,  J. — The  doubts  thrown  out  in  Rex  v.  The  Jus^ 
tices  of  Buckinghamshire  are  removed  by  the  discussion  in 
Rex  V.  liocy. 

Judgment  for  the  defendants  (6). 


{a)  tt  has  been  held  that  no  ac' 
tion  is  maintainable  b}'  the  over* 
seers  of  the  highways  against  the 
parties  rated,  for  nonpayment  of 
the  sums  assessed,  there  being  a 
specific  mode  of  proceeding  pointed 
out  by  the  act.  Underhill  v.  Elli- 
eomhc,  Mad.  &  Younge,  450. 

(h)  Haifa  year's  notice  ought  to 
be  given  to  determine  n  composi- 
tion for  tithes,  such  notice  expiring 
at  the  same  period  of  the  year  as 
that  at  which  the  composition  be- 
gan. Bithop  V,  Chicbetter,  4  Gwill. 
1316,  and  2  Brown,  Cha.  Ca.  161; 
Wyhum  V.  Tuck,  1  B.  &  P.  458. 
And  see  Fell  v.  Wilson,  12  East, 
85.  It  is  trua  that  in  Wyhurn  v. 
Tuck,  Eyre,  C.  J.  expressed  a  dif- 
ferent opinion,  and  appears  to  ha?e 
said,  '*  The  analogy  between  land 
and  tithe  does  not  appear  satisfac- 
tory to  me;  land  is  either  taken  on 
a  holding  from  Lady-day,  or  from 


Michaelmas,  or  from  some  other 
time,  and  then  notice  to  quit  must 
be  given  accordingly.  But  if  a 
composition  is  to  be  determined  pn 
anyjust  principles,  the  notice  must 
be  given  from  a  period  suitable  to 
the  nature  of  the  tithes,  and  with 
relation  to  the  manure  and  culti- 
vation of  the  land .  There  must  be 
such  a  rule  as  will  enable  the  tenant 
to  cultivate  his  land  in  the  manner 
most  beneficial  to  himself,  accord* 
ingly  as  he  is  to  pay  a  composition 
or  to  pay  in  kind.**  1 B.  &  P.  463. 
The  inconvenience  here  pointed 
out  seems,  however,  to  be  even  less 
than  that  to  which  every  tenant 
from  year  to  year  is  exposed,  by 
reason  of  his  liability  to  be  ejected 
by  his  landlord,  not  from  a  portion, 
but  from  the  entirety.  In  either 
case,  the  difficulty,  whenever  anti- 
cipated, may  be  obviated  by  a  spe- 
cial agreement. 


VOL.  IV. 
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ELfS^A  Child,  an  Infant,  by  George  Child,  her  Father 
and  next  Friend,  v.  Gilbert  Affleck,  Esq.  and  Jane, 
his  Wife. 

?" ''"^'L^i^"     The  declaration  stated,  that  the  plaintiff  had  been  em- 

oy  a  servant  '  * 

for  a  libel,  in  ployed  by  the  defendant,  Gilbert  Affleck,  as  his  servant 
character  it  is  ^^^^i  ^"^  >n  ^hat  capacity  had  behaved  with  due  integrity, 

necessary  to      chastity,  sobriety,  and  propriety  :  that  plaintiff  had  quitted 

shew  implied  .  .  . 

malice,  by  di-  the  service  of  the  said  Gilbert,  and  had  been  recommended 

recti V  negaiiv-  j^  ^^^  ^^,^^  retained  and  employed  by,  and  was  likely  for 

ing  the  ciiarge,  ^  r     j  j'  j 

or  express  ma-  the  future  to  be  retained  and  employed  by  and  in  the  ser- 

lice  aliunde,         •  r  g^  o  i  •  «.     r  *  • 

It  is  no  proof  ^'^®  ^'  ^"®  Oeorge  oeaman,  as  his  servant,  for  certam 
of  express  wages  to  be  therefore  paid  to  plaintiff':  Yet  the  said  Jane^ 
the  master  has  30  then  being  the  wife  of  the  said  Gilbert,  well  knowing 
communicated  jfj^  premises,  but  contriving  and  maliciously  intending  to 
inquiring,  his  injure  plaintiff  in  her  said  character,  good  name,  and  repu- 
misconduct  ^^^^^^»  and  to  bring  her  into  public  scandal,  infamy,  and 
after  the  plain-  disgrace,  with  and  amongst  all  her  neighbours  and  other 
his  service        good  and  worthy  subjects  of  this  realm,  and  particularly 

nor  that  he  ^j^ii  \[^q  gajj  George  Seaman,  and  to  cause  it  to  be  sus- 
hasmadea  ,       ,.        tt       i         't^  o  ■  •     -^ 

similar  com-     pected  and  believed  by  the  said  George  Seaman  that  plaintiff 

munication  to  y^^^  ^^^  gj  ^^  j^g  employed  as  a  servant,  and  that  she  was 
persons  from        ^  .  . 

whom  he  re-  dishonest,  lazy,  unchaste,  and  in  the  habit  of  conducting 
ptaintiffwith  ^^^rself  with  insobriety  and  impropriety,  and  that  she  was 
a  good  cha-      a  loose  and  profligate  person ;  and  thereby  to  prevent  the 

said  George  Seaman  from  further  retaining  and  employing 
plaintiff  in  his  service,  and  to  vex,  harass,  oppress,  impo- 
verish, and  wholly  ruin  plaintiff,  and  to  deprive  her  of  the 
means  of  supporting  herself  by  honest  and  industrious 
means,  on  &c.,  at  See,  in  a  certain  letter  which  the  said 
Jane  then  and  there  wrote  to  one  Catherine  Seaman,  being 
the  wife  of  the  said  George  Seaman,  in  answer  to  certain 
inquiries  which  the  said  Catherine  Seaman  had  theretofore 
made  of  the  said  Jane,  respecting  the  character  of  plaintiff, 
did  wrongfully  and  unjustly  compose  and  publish  a  certain 
false,  scandalous,  malicious,  and  defamatory  libel  of  and 


racter. 
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concerning  the  plaintiff,  as  such  servant  as  aforesaid,  and  of 
and  concerning  the  habits  and  conduct  of  plaintiff  after  she 
had  left  the  service  of  the  said  Gilbert,  in  substance  and  to 
the  effect  following;  that  is  to  say,  Mrs.  Affleck's  (meaning 
the  said  Jane's)  compliments  to  Mrs.  Seaman,  and  is  sorry 
that,  in  reply  to  her  inquiries  respecting  Elizabeth  Childi 
(meaning  plaintiff,)  nothing  can  be  in  justice  said  in  her 
favour.  She  (meaning  plaintiff)  lived  with  Mrs.  Affleck 
(meaning  the  said  Jane)  but  for  a  few  weeks,  in  which 
short  time  she  (meaning  plaintiff)  conducted  herself  dis- 
gracefully; and  Mrs.  Affleck  (meaning  the  said  Jane)  is 
concerned  to  add,  that  she  (meaning  the  said  Jane)  has 
since  her  (meaning  plaintiff's)  dismissal,  been  credibly  in- 
formed she  (meaning  plaintiff)  has  been  and  now  is  a 
prostitute  in  Bury,  (thereby  meaning  that  plaintiff  was  a 
profligate  and  abandoned  person,  and  not  fit  to  be  retaikied 
or  employed  in  the  capacity  of  a  servant,  and  also  that 
plaintiff  was  of  a  loose,  immoral,  profligate,  and  abandoned 
character.)  Allegation  of  the  loss  of  Seaman's  place  as 
special  damage.     Plea,  the  general  issue,  not  guilty. 

At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings 
after  last  Hilary  Term,  the  facts  appeared  to  be  these: 
Mr.  Seaman  having  occasion  for  a  servant,  applied  to  an 
intelligence  office  at  Bury,  and,  from  the  account  there 
given  of  the  plaintiff,  received  her  into  his  service  on  14th 
July,  1827;  but  finding  that  she  had  lived  about  four 
months  with  Mrs.  Affleck,  Mrs.  Seaman  sent  Mrs.  Affleck  a 
letter,  which  produced  the  answer  set  out  in  the  declaration^ 
dated  1st  August,  1827,  in  consequence  of  which  plaintiff  was 
dismissed  from  Seaman's  service.  Shortly  afterwards  Mrs. 
ii/^cA  called  upon  Mrs.  £.,  a  person  with  whom  plaintiff  had 
formerly  lived  as  a  servant,  and  told  her  that  she,  Mrs.  A., 
had  written  to  Mrs.  Seaman,  and  had  taken  care  that  plain- 
tiff should  not  keep  her  place.  She  also  made  a  similar 
statement  to  the  keeper  of  the  intelligence  office.  General 
evidence  as  to  the  plaintiff's  good  conduct  was  given,  but 

z  2 
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1829.         nothing  was  proved  as  to  her  conduct  whilst  in  the  defend- 
Child        ^^^*^  service.     His  lordship  was  of  opinion  that  this  was  a 

V*  privileged  communication^  and  directed  a  nonsuit,  which 

Affleck. 

F>  Kelly  now  moved  to  set  aside.  There  was  evidence 
of  express  malice,  which  should  have  gone  to  the  jury, '  It 
was  for  the  jury  to  say,  under  the  circumstances,  whether 
the  letter  of  August  1  st  was  written  bon&  fide  in  answer  to 
the  inquiries  which  had  been  made,  or  whether  Mrs. 
Affleck  merely  availed  herself  of  that  opportunity  for  grati- 
fying her  malice.  The  letter  contains  no  specific  charge, 
which  the  servant  might  meet  by  a  direct  answer.     The 

• 

defendant  should  have  shewn  some  secret  information,  or 
some  such  ground  of  suspicion  as  the  letter  alludes  to. 
In  some  of  the  cases  it  is  said  that  the  master  might  know 
facts  which  would  justify  him  in  giving  the  character, 
though  he  was  not  in  a  situation  to  prove  so  much  before 
a  jury  by  the  testimony  of  others;  but  no  difficulty  of  that 
kind  occurred  here.  In  Blackburn  v.  Blackburn  (a),  the 
action .  for  libel  was  held  maintainable,  though  the  jury 
found  that  the  defendant  was  not  actuated  by  express  malice. 
Rogers  v.  Clifton  (Jb)  seems  to  be  almost  this  very  case. 
The  only  difference  is  the  communication  was  made  in  that 
case  to  Hollands  the  former  master. 

Bayley,  J. — It  appears  to  me  that  the  communication 
was  privileged,  and  that  the  nonsuit  is  right.  In  the  cases 
cited,  the  misconduct  charged  had  been  negatived,  whereby 
a  foundation  for  inferring  malice  was  raised.  Here  no 
evidence  of  malice  is  given  dehors  the  supposed  libel.  It 
is  said  that  Mrs.  Affleck  should  not  have  stated  that  she 

(a)  4  Biiigh.  395.  conducted      himself    well,     and 

(h)  3  B.  &  P.  587.     But  there  that  no  complaints  of  the   nature 

"  the  pisuntiff  proved  by  the  ser-  ascribed  to  him  in  the  defendant  s 

vants  of  the  family,  that  while  in  letter  had  all  that  time  existed.** 
the   defendant's   service    he    had 
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was  credibly  iiiforiiicd  that  the  plaintiff  had  misconducted 
herself  after  she  left  the  defendant's  service;  but  I  think 
that  there  is  not,  upon  the  face  of  the  letter,  any  malice. 
The  defendants  had  received  a  good  character  of  the  plain- 
tiff from  her  former  mistress,  and  it  is  far  from  being  a 
malicious  act  to  make  a  communication  which  should  have 
the  effect  of  preventing  the  former  character  being  set  up 
again  as  the  true  one.  If  it  had  been  proved  that  the 
plaintiff  had  conducted  herself  with  perfect  propriety  during 
the  whole  period,  there  would  have  been  a  case  to  go  to 
the  jury. 

LiTTLEDALE,  J. — I  think  that  there  was  not  sufficient 
evidence  of  malice.  An  injurious  statement  made  in  giving 
a  character,  though  not  true,  is  not  actionable  without  proof 
of  malice.  It  is  said  that  the  latter  part  of  the  letter  of  Ist 
August  shews  malice,  and  that  the  defendant  ought  to  have 
confined  her  statement  to  what  took  place  in  her  own  house. 
She  certainly  goes  a  little  beyond  that;  but  if  she  had  been 
so  credibly  informed,  it  was  part  of  her  duty  to  communi- 
cate this  information  to  Mrs.  Seaman,  It  is  also  said,  that 
the  expression  ^'  disgraceful,"  in  the  letter,  implies  malice; 
but  the  defendant  was  not  compellable  to  enumerate  the 
particular  acts  of  misconduct  upon  which  her  opinion  was 
founded  ;  nor  was  she  bound  to  name  the  person  who  com- 
municated the  information  to  her.  Then  does  what  the 
defendant  said  on  another  occasion  shew  malice?  I  think 
not.  It  does  not  appear  that  she  went  officiously,  for  the 
purpose  of  making  the  statement  to  Mrs.  K.  The  case 
would  have  been  very  different  if  the  plaintiff  had  distinctly 
negatived  the  charge,  and  had  shewn  that  the  defendant 
was  actuated  by  malice. 

Parke,  J. — The  rule  laid  down  by  Lord  Mamjield,  in 
Edmonson  v.  Stevenson  {a),  is,  that  the  gist  of  this  action 

(a)  Bull.  N.  P.  8. 
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18*^9.  must  be  malice,  which  is  not  to  be  implied  from  the  occa- 
sion of  speaking,  but  should  be  directly  proved.  Then 
the  question  is,  whether  the  plaintiff  has  produced  evidence 
to  lead  to  the  conclusion  that  there  was  express  malice. 
No  inference  of  malice  is  to  be  raised  from  the  letter  itself. 
The  defendant  was  perfectly  justified  in  giving  information 
as  to  facts  which  had  occurred  since  the  plaintiff  had  left  her 
service.  There  is  no  evidence  of  any  representation  made 
to  any  other  persons  except  Jenkinson  and  Mrs.  K.,  and  if 
the  statements  made  to  those  persons  had  been  officious 
communications  (^r),  they  would  have  been  evidence  from 
which  thejury  might  have  inferred  malice.  But  the  defendant 
had  received  characters  both  from  Jenkimon  and  Mrs.  K,^ 
and  therefore  she  was  perfectly  justified  in  communicating 
her  opinion  to  those  persons.  In  Rogers  v.  Clifton{b)  there 
was  evidence  of  good  conduct,  negativing  the  defendant's 
charge,  and  the  communication  to  Holland  was  officious. 
In  Blackburn  v.  Blackburn  (r)  the  communication  was  not 
in  consequence  of  any  inquiry.  There  it  was  properly  left 
to  the  jury  to  say  what  really  was  the  occasion  of  the  writ- 
ing of  the  letter;  here  the  communication  is  prirn^  facie 
clearly  privileged. 

Lord  Tenter  DEN,  C.  J. — I  entirely  concur  in  what  has 
fallen  from  my  learned  brothers. 

Rule  refused  {d). 

(a)  So  held  in  Pattisoti  v,  Jones,  (c)  4  Bingli.  395 ;  ante,  340. 

ante,  \oL\i\.  101,  10!;,  n.;  8  B.  &  (d)  And   sec   Hargrove  v.  Le 

C.  578.  Breton,  4  Burr.  2425. 

(6)  3  B.  &  P.  587 ;  ante,  340. 
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Parry  v,  Abbrdein.  '^-^/^ 

Assumpsit   on  a  policy  of  insurance.     The  policy  A  ship  being 
bore  date  17  November,  1823,  and  was  effected  on  goods  t^'y^lil^^^'ew''^ 
per  the  Isabella,  at  and  from  Trieste  to  Liverpool,  includ-  for  the  preser- 
ing  risk  in  boats  and  craft  from  shore  to  shore,  with  leave  liy^s  the  as- 

to  load,  land  and  exchange  goods,  without  being  deemed  a  sured  on  goods 
...  rr»i       .  /?    »  abandon.    She 

deviation.     The   msurance   was  declared  to  be,  3o8/.  on  is  afterwards 

currants,  valued   at  54/.  per  ton :  350/.   on  red  Smyrna  ^^ed  into 

•^  '  •'  port,  but  the 

raisins,  valued  at  3/.  I2s.  per  barrel ;  132/.  on  black  Smyrna  goods  are  so 
raisins,  valued  at  1/.  15s.  per  barrel ;  and  40/.  on  figs,  valued  JJ^g^  as  not 
at  9.01.  per  ton.     On  the  5th  December  the  following  nie-  to  be  worth 
morandum  was  written  on  the  policy  and  subscribed  by  the  their  place  of 

defendant: — "  The  sum  insured  on  raisins  by  this  policy  destination:-- 

.        Held,  a  total 
is  declared  to  be  642/.   instead  of  482/.,  and  the  valuation  loss. 

for  the  red  Smyrna  31,  18s.,  and  for  the  black  Smyrna  2l,  14s. 
per  barrel."  The  "policy  contained  the  usual  warranty, 
"  free  from  average  unless  generator  the  ship  be  stranded." 
The  declaration  alleged  a  total  loss  by  perils  of  the  seas. 
The  defendant  paid  the  proper  proportion  of  general 
average,  amounting  to  6/.  5s.  Uhl,  per  cent.,  before  the 
commencement  of  the  action.  Plea,  non  assumpsit,  and 
issue  thereon.  At  the  trial,  before  Lord  Tenterden,  C.  J., 
at  the  London  adjourned  sittings  after  Trinity  term,  1826, 
the  plaintiff  recovered  a  verdict  for  153/.  17s,  8rf.,  subject 
to  the  opinion  of  the  Court  upon  the  following  case  : — 

The  defendant  subscribed  the  policy  upon  which  the 
action  was  brought  for  200/.  On  the  l6th  of  November, 
1823,  the  ship  sailed  from  Trieste  for  Liverpool,  with  the 
goods  specified  in  the  policy  on  board,  the  property  of  the 
persons  in  whom  the  interest  was  alleged.  On  the  follow- 
ing day  she  encountered  a  violent  storm,  which  laid  her 
upon  her  beam  ends  :  three  of  her  crew  were  drowned,  and 
the  remainder  saved  themselves  by  clinging  to  the  foretop. 
On  the  19th  they  were  taken  off  by  some  fishermen,  and 
carried  into  the  port  of  Ancona.     When  they  left  the  ship 
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the  whole  of  her  hull  was  under  water,  except  a  small  part  of 
her  bows.  The  Master,  on  his  arrival  at  Ancona,  hired  a  boat 
to  look  after  her,  and  on  the  20th  proceeded  to  sea  for  that 
purpose.  On  the  21st  they  picked  up  her  long  boat,  and 
concluded  from  that  circumstance  that  she  had  foundered  ; 
but  as  they  were  returning  towards  Ancona  they  saw  some 
fishermen  who  had  fallen  in  with  the  Isabella,  and  were 
then  towing  her  into  the  port  of  Ancona.  She  w^as  then  in 
the  same  state  as  when  the  crew  had  abandoned  her»  the 
whole  of  her  hull  being  under  water  except  a  small  part  of 
the  bows.  On  the  22d  she  was  towed  in  this  condition  into 
Ancona,  and  remained  with  her  cargo  in  possession  of  the 
salvors,  who  instituted  a  claim  of  salvage  in  the  Tri|)uual  of 
Commerce  of  Anconit.  The  cargo  was  placed  in  the  go- 
vernment stores,  and  the  master  and  crew  were  not  allowed 
to  interfere  in  any  manner  with  the  landing  of  the  cargo. 
The  cargo  had  been  entirely  under  water  for  eight  days, 
and  when  landed  was  found  considerably  damaged  by  the 
salt  water.  After  the  cargo  had  been  landed  the  crew  were 
obliged  to  live  on  shore.  The  ship  was  delivered  to  the 
captain  iq  the  middle  of  April ;  no  repairs  were  allowed  to 
.be  done  till  the  beginning  of  that  month.  She  required 
new  masts  and  sails,  but  her  hull  was  not  at  all  injured. 
She  afterwards  proceeded  on  a  voyage  to  Palermo,  and 
from  thence  to  London.  There  was  no  other  ship  in  which 
the  cargo  could  have  been  forwarded  to  England;  and  if 
another  ship  could  have  been  found  when  the  cargo  was 
landed  at  Ancona,  it  was  so  much  injured  by  having  been 
so  long  under  water,  that  it  would  have  been  worth  nothing 
at  its  port  of  destination.  The  cargo  was  sold  by  public 
auction  about  the  middle  of  April,  when  security  was  given 
to  the  salvors ;  it  was  sold  by  the  agent  for  Lloyd's,  who 
also  acted  as  agent  for  the  ship ;  and  the  following  is  an 
account  of  the  sums  which  the  articles  insured  produced, 
and  the  charges  upon  them : — the  raisins  produced  33/. 
}^s,  9d,,  \esH  freight,  57/.  lis.  7d.  The  tigs  produced 
J9««  7rf«» 'ess  freight,  6/.  IBs.  7(1,     The  currants  produced 
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268/.  65.  4d,,  less  freight,  51/.  6s.  6d.     The  salvors  claimed        .  ^^^^• 
5000  dollars  for  salvage.     The  tribunal,  in  the  middle  of    •  p^j^^^y 
December,   decreed   that  they   should   be    allowed    1200  v. 

dollars,  and   expenses.     The  salvors  appealed  from  this 
decree,  but  the  sum  was  confirmed  in  the  month  of  April 
following.      The   assured,   residing   in   Liverpool,  having 
heard  of  what  had  befallen  the  ship,  and  before  they  heard 
of  her  being  found  again  and  towed  into  Ancona,  gave 
directions  for  a  notice  of  abandonment  being  served  upon 
the  underwriters.     The  notice  was  dated  at  Liverpool  on 
the  11th  of  December,  and  was  served  on  the  ISth  of  that 
month  in  London,  but  the  underwriters  refused  to  accept 
the  abandonment.     On  the  12th  of  December  the  ship  was 
mentioned  in    Lloi/d's  list  as   having  been   brought  into 
Ancona  on  the  24th  of  November.     The  question  for  the 
opinion  of  the  Court  was  whether  the  plaintiff  was  entitled 
to  recover. 

Campbell,  for  the  plaintiff.  In  this  case  there  was  a  total 
loss  in  point  of  fact  at  the  moment  when  the  crew  were 
compelled  to  leave  the  ship,  and  to  abandon  her  at  sea. 
Notice  of  the  abandonment  was  given  by  the  assured  imme- 
diately upon  their  receiving  intelligence  of  the  event.  At 
that  time,  therefore,  the  underwriters  were  liable  to  pay  for 
a  total  loss,  and  the  only  question  is,  whether  any  thing 
occurred  afterwards  to  vary  their  liability.  That  question 
must  be  answered  in  the  negative.  The  ship,  indeed,  was 
found,  and  was  towed  into  harbour  by  the  fishermen,  but 
the  goods  insured  were  never  placed  in  a  situation  to  be 
restored  beneficially  to  their  owners.  If  the  effect  of  the 
accident  had  been  merely  to  retard  the  voyage,  the  plaintiff 
could  not  claim  for  a  total  loss,  notwithstanding  the  aban- 
donment, Anderson  v.  lVallis{d)\  but  where  there  has  once 
been  an  actual  total  loss,  that  cannot  be  redeemed,  unless 
the  property  insured  be  restored  beneficially  to  its  owner, 
Holdsworth  v.  JVise  (6).   In  the  case  of  Thornely  v.  Hebson (c), 

(ii)aM.&S.240.  (6)  1M.&R.673;7B.&C.794.   (c)  2B.&A.5J3. 
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which  will,  perhaps,  be  cited  on  the  part  of  the  defendant, 
there  never  was  a  total  loss,  the  ship  was  never  deserted  at 
sea«  and  the  insurance  was  upon  the  ship.  Besides,  in  that 
case  some  blame  was  fairly  attributable  to  the  owners,  which 
cannot  be  said  in  the  present  case. 


JP.  Pollock,  contdi.  This  is  a  case  of  average  loss  only. 
The  mere  circumstance  of  the  crew  quitting  the  ship,  how- 
ever justifiably,  does  not  constitute  a  total  loss.  The  loss 
may  turn  out  total,  or  partial  only,  according  to  subsequent 
events ;  there  cannot,  for  instance,  be  a  total  loss,  where 
the  goods  ultimately  arrive  at  their  place  of  destination.  In 
this  case  the  goods  were  warranted  free  from  average,  and 
although  they  were  unquestionably  much  injured,  they  still 
remained  in  specie,  and  the  mere  injury  to  them  cannot 
make  the  loss  total.  Thompson  v.  The  Royal  Exchange 
Assurance  (a).  Neither  can  the  loss  of  the  voyage  for  the 
season  give  the  assured  a  right  to  abandon  and  claim  for  a 
total  loss.  Hunt  v.  The  Royal  Exchange  Assurance  (6), 
where  that  point  was  decided,  and  where  the  principle  laid 
down  in  Thompson  v.  The  Royal  Exchange  Assurance  [a) 
was  recognised.  How  can  it  properly  be  said  that  there  is 
a  total  loss,  when  the  result  is  still  uncertain,  and  where  it 
eventually  turns  out  that  the  goods  are  not  lost,  but  restored 
to  the  owners  ?  The  assured  must  not  be  allowed  to  turn 
a  partial  into  a  total  loss,  in  order  to  find  an  excuse  for  im- 
posing a  liability  upon  the  underwriters. 

Campbell,  in  reply.  In  Wilson  v.  The  Royal  Exchange 
Assurance  {c),  where  the  insurance  was,  as  in  the  present 
case,  upon  perishable  commodities,  and  no  vessel  could  be 
procured  to  forward  the  goods  to  their  place  of  destination, 
the  defendants  were  held  liable  for  a  total  loss,  and  that 
expressly  upon  the  ground  that  the  voyage  in  contemplation 
was  lost ;  and  Manning  v.  Newnham  {d),  before  Lord  Mans- 


(a)  16  East,  214. 
(6)  5  M.  &  S.  47. 


(c)  2  Campb.  623. 
Id)  3  Campb.  624,  n. 
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Jieldj  which  is  stated  in  a  note  to  the  case  last  mentioned^ 
is  to  the  same  effect. 

The  case  was  argued  in  the  course  of  the  last  term,  when 
the  Court  took  time  for  consideration.  Judgment  was  now 
delivered  by. 
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Lord  Tenterden,  C.  J.,  who,  after  recapitulating  the 
facts  of  the  case,  thus  proceeded  : — These  being  the  facts, 
we  are  of  opinion  that  the  plaintiff  is  entitled  to  recover. 
The  present  case  is  not  distinguishable  from  the  cases  of 
Gernon  v.  The  Royal  Exchange  Assurance  {a)  and  Holds- 
worth  V.  Wise  (6).  The  first  of  those  cases  was  an  insu- 
rance on  sugar ;  the  ship  returned  in  a  short  time  to  her 
port  of  loading;  the  cargo  was  damaged,  and  not  in  a  fit 
state  to  be  sent  to  the  place  of  destination,  and  the  assured 
abandoned,  the  whole  still  remaining  in  specie,  though  de- 
teriorated in  value.  The  second  of  those  cases  was  an 
insurance  on  the  ship,  which  sailed  from  St.  Andrew's  in 
America  for  England,  and  received  so  much  injury,  that  the 
crew  abandoned  her,  and  were  received  oh  board  of  another 
vessel.  On  the  following  morning  a  third  vessel  met  with 
her,  and  some  men  from  it  went  on  board,  and  succeeded 
in  taking  her  to  New  York,  from  which  place  she  came  to 
Liverpool,  charged  with  a  heavy  sum  for  salvage,  and  with 
another  sum  requisite  to  repair  some  injury  sustained  in 
going  into  Liverpool,  the  two  sums  together  exceeding  the 
value  in  the  policy.  There  was  an  abandonment.  The 
Court  held  that  the  loss  was  total  on  the  desertion  of  the 
crew,  and  that  it  was  not  turned  into  a  partial  loss  by  the 
subsequent  events,  the  effect  of  which  could  be  of  no  real 
benefit  to  the  assured.  In  the  case  now  before  the  Court, 
the  ship  was  deserted  by  her  crew  in  the  utmost  distress, 
carried  into  a  port  out  of  the  course  of  her  voyage  some 
days  afterwards,  and  there,  with  her  cargo,  detained  many 
months  for  salvage.     The  cargo,  perishable  goods,  was  so 


(fl)  6  Taunt.  383  ;  2  Marsh.  88 ; 
Holt,  N.  P.  C.  49. 


(6)  1  M.  &  R.  673 ;  7  B.  &  C. 
794. 
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]Bi9.         much  damaged  as  not  to  be  worth  sending  to  the  place 
of  destination,  even  if  a  ship  could  have  been  found,  and 
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V.  none  could  be.     The  assured  abandoned  after  knowledge 

of  the  loss,  and  before  intelligence  of  the  subsequent  facts 
had  arrived.  Can  any  person  say  that  the  goods,  although 
remaining  in  specie,  were  not  as  effectually  lost  to  the  assured 
when  the  ship  was  deserted,  as  if  they  had  then  gone  to  the 
bottom  of  the  sea ;  or  that  the  subsequent  events  produced 
a  restoration  of  them  to  the  owners  ?  Surely  not.  This, 
therefore,  is  not  a  mere  loss  of  the  voyage  and  adventure, 
buty  in  reality,  a  loss  of  the  thing  insured.  In  the  case  of 
HuNi  V.  The  Royal  Exchange  Assurance  Company  {a),  the 
ship  put  back  to  her  port  of  loading;  the  principal  part  of 
her  cargo  being  flour  was  undamaged,  and  might  have 
been  sent  to  the  place  of  destination  by  another  ship  at  the 
end  of  three  or  four  months  ;  so  that  there  was  no  actual 
loss  of  the  cargo,  and  a  delay  only,  rather  than  a  loss,  of 
the  voyage.  It  was  held  that  that  was  not  a  case  for  aban- 
donment; and  also,  upon  the  particular  facts,  that  the 
abandonment  was  too  late.  In  the  case  of  Thornely  v. 
Hebson  (b)  the  ship,  which  was  the  subject  of  the  insurance, 
sustained  great  damage  on  her  voyage  from  New  York  to 
Hull,  and  the  crew,  exhausted  by  fatigue,  were  taken  on 
board  of  another  vessel,  from  which  six  fresh  men  went  to 
her,  and  carried  her  to  Rhode  Island,  where  she  was  sold 
to  pay  the  salvage.  The  assured  resided  at  New  York ; 
they  might  have  prevented  the  sale  if  they  would  have  paid 
the  salvage  :  and  there  was  nothing  to  shew  that  they  were 
unable  to  do  so.  They  sent  notice  of  abandonment  as 
soon  as  they  heard  of  the  desertion  of  the  crew,  and  before 
they  heard  that  the  vessel  had  arrived  at  Rhode  Island. 
Under  those  circumstances,  the  Court  thought  that  thei'e  had 
not  been  a  total  loss  before  the  sale,  and  that  as  the  owners 
might  have  prevented  the  sale,  they  could  not  make  the  loss 
total  by  their  own  neglect.  These  last  two  cases,  therefore, 
arc  very  distinguishable  from  the  present;  and  our  judgment 

(a)  5  M.  &  S  47.  (t)  2B.  &A.  513. 
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ought  to  be  governed  by  the  iirst  two  that  I  have  referred 
tOf  and  by  the  sound  and  legal  principles  on  which  they 

l^ARRY 

were  decided.      The    postea   is  to   be   delivered    to   the  v. 

plaintiff.  Abehdein. 

Postea  to  the  Plaintiff. 


Robinson  r.  Henry  Read. 

Assumpsit,  for  board  and  lodging,  clothing,  medicine  A.,  by  taking 
and  necessaries  provided  by  plaintiff  for  defendant,  with  a  theaa!epunce 
count  for  goods  sold  and  delivered.     Plea,  non  assumpsit,  of  C.,  the  agent 
and  issue  thereon.     At  the  trial  before  Lord  Teiiterden^  C.J.  £.,  does  not 
at  the  London  adjourned  sittings  after  Trinity  term,  1827,  discharge  B., 
the  plaintiff  obtained  a  verdict  for  2l6/.  17^.  10^^.,  subject  elected  be- 
to  the  opinion  of  the  Court  upon  the  following  case : —        ceptonce^and' 
The  defendant,  in  the  month  of  October,  18'25,  was  and  cash,  or  B.  is 
is  owner  of  the  East  India  ship  called  the  Providence,  judiced  by  the 
which  arrived  from  the  East  Indies  in  that  month,  with  nrrangemcnt. 
several  Lascars  who  had  served  on  board  on  the  voyage» 
and  whom  the  first  officer  in  the  ship,  by  order  of  Edmund 
Read,  the  brother  of  the  defendant,  and  who  was  employed 
by  him  as  broker  and  ship's  husband  for  the  ship,  and  in 
that  character  received  the  freight  and  earnings  of  the  ship, 
delivered  to  the  plaintiff  to  be  fed  and  clothed  and  taken 
care  of,  till  a  ship  should  be  provided  to  take  them  back  to 
India,  and  on  that  account  a  debt  was  incurred,  amounting 
to  146/.  165.     Edmund  Read,  as  such  broker  and  ship's 
husband,  also  purchased  of  the  plaintiff,  for  the  use  of  the 
ship,  slops,  bedding,  and  seamen's  clothing,  to  the  amount 
of  77/.  \Ss.bd.     After  these  supplies,  the  plaintiff  delivered 
to  Edmund  Read  his  two  bills  for  those  amounts,  headed 
respectively  as  follows : — 

"December  2G,  1825. 
The  Captain  and  Owners  of  the  East  India  Ship  Providence, 

To  Frederick  Robinson." 
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1829.         Here  followed  the  items  of  the  bills,  the  whole  amounting 

,^^*^^"^^       to  224/.  95.  5d.     About  the  same  time  the  plaintiff  had  an 
Robinson 

9.  account  against  the  captain  and  owners  of  the  East  India 

Read.        gj^jp  Darius,  who  were  indebted  to  him  in  44/,.7«*  lOdl 
Edmund  Read  was  also  broker  and  agent  for  that  ship. 

A  credit  of  two  or  three  months  is  usual  on  such  ac- 
counts, and  the  dealings  upon  which  the  plaintiff's  demand 
arose  were  upon  credit.  Before  the  expiration  of  such 
credit  as  to  any  part  of  the  demand,  the  plaintiff  came  to 
Edmund  Read  and  said  it  would  be  an  accommodation  to 
him,  the  plaintiff,  if  Edmund  Read  would  give  him  an  ac^ 
ceptance  for  the  amount  of  all  the  bills,  in  preference  to 
waiting  till  they  were  due.  Edmund  Read  agreed  lo  give 
his  acceptance  accordingly,  on  discount  being  allowed, 
and  the  plaintiff  deducted,  by  way  of  discount,  from  the 
224/.  9s*  5d.,  the  sum  of  8/.  Ss,  Id,,  reducing  the  demand 
to  216/.  55.  \Qd. 

Discount  was  likewise  allowed  by  the  plaintiff  upon  the 
demand  in  respect  of  the  Darius,  reducing  the  aggregate 
of  the  demand,  in  respect  of  both  ships,  from  268/.  10s.  to 
2571.  165.  Id.',  and  for  this  SLtnount  Edmund  Read,  at  the 
request  of  the  plaintiff,  accepted  a  bill  of  exchange  drawn 
on  him  by  the  plaintiff,  of  which  the  following  is  a  copy: — 

"  of 257  165.  Id.  London,  December  28,  1825. 

Three  months  after  date  pay  to  my  order  two  hundred 
and  fifty-seven  pounds,  sixteen  shillings  and  one  penny,  for 
value  received. 

To  Mr.  Edmund  Read.  F.  Robinson.*' 

When  Edmund  Read  gave  the  plaintiff  this  acceptance,  he 
bad  money  in  his  hands  belonging  to  the  defendant  to  a 
much  larger  amount  than  sufficient  to  pay  the  plaintiff's 
demand.  Edmund  Read  then  debited  the  defendant's  ac-< 
count  with  the  sum  of  216/.  5s.  lOd.,  but  it  did  not  appear 
that  the  defendant  had  seen  the  books. 

On  the  31  St  of  March,  1826,  when  this  bill  of  exchange 
became  due,  Edmund  Read  requested  the  plaintiff  to  renew 
it,  which  the  plaintiff  agreed  to  do,  interest  being  added. 
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Edmund  Read  consented  to  add  interest,  and  accordingly         1899. 
he  accepted  a  bill  at  three  months,  in  the  same  form  as  the 
Qther. 

When  the  second  bill  became  due,  it  was  in  like  manner        Read. 
renewed  for  two  months,  on  an  agreement  to  add  interest 

At  the  time  of  the  acceptance  of  the  second  and  also  of 
the  third  bill,  the  balance  in  the  hands  of  Edmund  Read  in 
favour  of  the  defendant  had  increased.  He  did  not  debit 
the  defendant  with  any  interest,  and  he  failed  soon  after  the 
third  bill  fell  due,  and  was  made  a  bankrupt,  and  then 
owed  the  defendant  5000L 

Before  the  third  bill  became  due  the  plaintiff  indorsed  it 
for  value  to  one  Francis,  and  the  bill  being  dishonoured 
when  due,  Francis  brought  an  action,  and  arrested  Edmund 
Read  upon  it.     Edmund  Read  put  in  and  justified  bail. 

In  October,  1826,  Edmund  Read  became  a  bankrupt, 
and  afterwards  obtained  his  certificate,  whereupon  ^tbe 
plaintiff  took  up  the  bill,  and  paid  jPrar<ci5  the  principal 
money,  interest,  and  costs  incurred  before  the  commence-* 
ment  of  this  action. 

After  the  bankruptcy  of  Edmund  Read,  the  defendant 
was  applied  to  by  the  plaintiff's  attorney  for  the  paynient' 
of  the  plaintiff's  accounts,  when  the  defendant  said  he 
knew  nothing  about  them,  for  that  he  left  all  matters  relat- 
ing to  the  ship  to  his  brother  Edmund  Read,  who  was  then 
making  up  his  accounts.  He  desired  the  matter  might 
stand  over  till  the  accounts  were  made  up,  and,  if  found  to 
be  right,  they  would  be  paid. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  was  entitled  to  recover.  If  the  Court  shall  be 
of  opinion  that  he  was,  the  verdict  is  to  stand ;  otherwise  a 
nonsuit  to  be  entered. 

Chitty,  for  the  plaintiff.  The  defendant  was  originally: 
liable,  for  he  was  the  principal,  and  Edmund  Read  merely 
his  broker  and  agent;  and  the  question  is,  whether  any. 
thing  has  been  done  to  release  hini  from  that  liability.  The 
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18?9.         receipt  of  a  bill  of  exchange  accepted  by  the  agent  did  not 
j^^^""^^       discharge  the  debt  originally  owing  from  the  principal.     At 

1 vO  BIN  SO  N 

V.  the  time  when  that  arrangement  was  made,  there  was  no 

^^^'        option  given  to  the  plaintiff,  nor  any  offer  made  that  be 
should  have  money  if  he  pleased,  instead  of  the  bill.    The 
arrangement  produced  no  change  in  the  situation  of  the 
defendant.     The  agent,  it  is  true,  had  money  of  the  de- 
fendant's in  his  hands,  but  the  defendant  never  examined 
the  state  of  the  accounts,  nor  ever  inquired  how  his  agent 
was  dealing  with  his  money.     He  therefore  gave  his  agent 
an  unqualified  power  of  adjusting  the  account  in  any  mode 
he  might  chuse,  and  made  himself  responsible  accordingly. 
Under  such  circumstances  the  bill  was  not  payment;  Tap- 
ley  v.  Martens  {a).    There  A,,  wishing  to  send  goods  to  B. 
at  X,,  employed  C.  to  carry  and  deliver  them  to  B.,  and 
engaged  to  pay  C.  for  the  freight:  C,  on  delivering  them 
according  to  the  order,  took  a  bill  of  exchange  from  B» 
drawn  on  ji,,  which  bill  was  never  paid.     It  was  held  that 
A.  was  liable  to  pay  the  amount  of  the  freight  to  C,  not- 
withstanding the  bill  of  exchange.     Besides,  the  defendant 
gave  no  new  credit  to  the  agent  in  consequence  of  his 
having  accepted  the  bills  of  exchange,  and  sustained  no 
prejudice  by  means  of  the  plaintiff  having  consented  to  the 
renewals  of  the  first  bill ;  therefore  this  case  falls  directly 
within  the  principle  laid  down  in  Wyatt  v.  The  Marquis  of 
Hertford  {b),  that  if  one  takes  the  security  of.  an  agent 
unknown  to  the  principal,  and  gives  the  agent  a  receipt  as 
for  the  money  due  from  the  principal,  in  consequence  of 
which  the  principal  deals  differently  with  his  agent,  the  prin- 
cipal is  discharged  though  the  security  fails;  but  otherwise, 
if  the  principal  does  not  shew  that  he  was  injured  by  means 
of  the  receipt.     In  Everett  v.  Collins  (c)  it  was  held,  that  if 
a  creditor  is  offered  cash  in  payment  of  his  debt,  or  a 
cheque  upon  a  banker,  and  prefers  the  latter,  that  does  not 
discharge  the  debtor  if  the  cheque  is  dishonoured,  although 
the  banker  fails  with   a  balance   of  his   principal's  in  his 
(//)  8  T.  R.  451.  {h)  3  Ka^t,  147.  (r)  '2  Campb.  515. 
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hands  to  a  large  amount.  Edmund  Read,  the  acceptor  of 
the  bill,  must  be  considered  as  the  servant  of  the  defendant 
in  this  case,  as  Mingay  8c  Co.  the  drawers  of  the  cheque, 
were  considered  as  the  servants  of  the  defendant  in  the  case 
last  cited.  In  Clarke  v.  Noel  {a)  it  was  held,  that  the  pur- 
chaser of  goods  to  be  paid  for  by  bill  upon  his  agent,  was 
not  discharged  by  the  seller's  taking  a  renewal  of  the  bill, 
without  giving  him  notice.  Marsh  v.  Pedder{b),  and  Taylor 
V.  Briggs  (c),  are  authorities  to  the  same  effect.  There  is 
one  case  where,  under  somewhat  similar  circumstances, 
the  debtor  was  held  to  be  discharged,  which  will  probably 
be  relied  on  for  the  defendant;  that  is  the  case  of  Strong  v. 
Hart(d).  But  the  decision  there  was  grounded  on  the 
particular  fact,  that  the  creditor  took  the  bill  for  his  own 
accommodation  instead  of  taking  cash^  which,  it  was  to  be 
inferred  from  the  case,  he  might  have  had  if  he  pleased; 
and  that  he  did  not  shew,  as  it  was  at  all  events  incumbent 
upon  him  to  do,  that  he  was  unable  to  obtain  payment  in 
cash.  Now  that  is  sufficiently  shewn  in  the  present  case, 
because  the  period  of  credit  had  nor  expired  when  the  first 
bill  was  drawn,  and  therefore  the  plaintiff  here  cannot  be 
said  to  have  taken  the  bill  as  a  matter  of  choice  instead  of 
cash:  he  asked  for  a  bill,  it  is  true,  but  that  was  because 
he  had  no  right  to  ask  for  cash,  and  in  order  to  have  the 
advantage  of  negotiating  the  bill,  and  so  putting  himself  in 
cash  before  the  credit  expired.  The  bill,  therefore,  did 
not  operate  as  payment  here.     And   there   was  another 


353 


1829. 


(a)  SCampb.  411. 

(6)  4 Cainpb.  «57;  Holt,N.P.C. 
72. 

(c)  1  Moody  &  Malk.  28. 

\d)  9D.&R.  189;  6  B.  &  C. 
160.  There  the  captain  and  part- 
owner  of  a  ship  signed  bills  of  lad- 
ing making  the  cargo  deliverable 
to  the  consignees  or  their  assigns, 
they  pacing  freight.  He  deli- 
vered the  cargo  to  the  consignees, 
and   took  a  bill   for  the   freight, 

VOL.  IV. 


which  was  dishonoured.  In  an 
action  against  the  consignors  for 
the  freight,  it  was  held,  first,  that 
the  jury  were  rightly  directed  to 
find  for  the  defendants,  if  they 
thought  the  captain  took  the  bill 
as  a  matter  of  preference  and  con- 
venience to  himself;  and  secondly, 
that  it  lay  upon  the  plaintiffs  to 
prove  that  he  took  it  from  neces- 
sity. 

K  A 
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Jr   -fu*    )*auiiiif  larii    iiir.  iir  xi5    !w^  ac::::2ixiiiiii«aniiB^  JBi 

Sit  Msf  r^'-en  rr^riir  -k-.  "ui  i^f^-    ia&  naiie  imi  lAi  «ete}c. 

3r-^tu*r-*,  ;^3uu9*i*  -/  jrv  v.:ir  ▼  Li»r-»  ne  jsr^ac  te»  riiads  erf" 
ttu^  <^r^./ji  M  av«  .VI-J-*.  1.-^:  -.Let  c-i-iJix'.  Ti^saranZj  and 
<^^  u^%  v*f#  **»»•>  *-;i«»^ *>:*>,  viiLie*  j^r^firr  crc^a  cr  ciies  credit 
t//  fU,  *ii^tT#%  -wh",  a/t^rTiift*  n:;-,  inir  tLibCitT  of  the  ori- 
%m'A\  ^#;bV/r  \\  *U^  Ai^t%t*\\  it  being  ccc»hiere<i,  onder  sach 
Mr/  fH/i^t;ki^:^t,  U*at  U»e  n»ont}  of  the  original  debtor  io  the 
iiiiri'U  of  the  agent  lia^  l>e#;ii  appropriated  to  the  creditor, 
mid  the  Sigerit  from  thenceforth  becomes  the  debtor  in  place 
of  the  priNcipai.     Awi  thin  ii  perfectly  consonant  with 

(u)  7  I),  h  It.  6(K>;  6  H,  U  C.      2  Slark.  N.  P.  C.   178,  2  B.  &  A. 
IPO.     Ami  wee  lkHft,rdv,  Deokin,      210,  cited  in  7  D.  &  U.  697. 
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justice ;  for  the  creditor  can  have  no  right  to  ttoo  debtors ; 
and  if  he  resorts  to  a  new  debtor  for  his  own  accommoda- 
tion, and  a  loss  ensues,  that  loss  ought  in  fairness  to  be 
borne  by  him.     It  is  clear  from  all  the  facts  in  the  case, 
that  the  plaintiff  ui/eii(/f  (2  to  make  Edmund  Read  his  debtor. 
Edmund  Read  was  not  agent  for  the  purpose  of  giving 
security  after  the  credit  had  expired ;  he  was  agent  only  for 
ttie  purpose  of  paying  in  cash  at  the  expiration  of  the  credit. 
The  first  bill  did  not  become  due  until  after  the  credit  had 
expired,  and  the  plaintiff  consented  to  its  being  twice  re- 
newed, which  he  clearly  would  not  have  done  unless  be 
had  considered  Edmund  Read  as  his  sole  debtor;  and  he 
as  clearly  entered  voluntarily  and  for  his  own  convenience 
into  the  arrangement,  for  the  case  finds  that  he  *'  said  it 
would  be  an  accommodation  to  him  if  Edmund  Read  would 
give  him  an  acceptance  for  the  amount  of  all  his  accounts, 
in  preference  to  waiting  till  they  were  due."    The  cases 
cited  for  the  other  side  are  all  distinguishable  from  the 
present.     Tapley  v.  Martens  (a),  Marsh  v.  Pedder  (6),  and 
Taylor  v.  Briggs{c),  were  all  cases  of  actions  founded  on 
charter-parties  under  seal;  a  distinction  which  was  pointed 
out  by  Abbotty  C.  J.,  in  his  judgment  in  the  case  of  Strong 
v,Hart(d)-^  and  there  was  no  evidence  in  any  of  those 
cases  that  the  bill  was  given  for  the  accommodation  of  the 
creditor,  or  of  his  representative,  the  captain.  '  So  mWyatt 
V.  The  Marquess  of  Hertford  (c),  it  did  not  appear  that  the 
plaintiff  had  sought  the  arrangement  entered  into  with  the 
agent  for  his  own  accommodation.     Everett  v.  Collins  (f) 
can  be  supported  as  law,  if  at  all,  only  on  the  ground  that 
the  cheque  there  given  was  taken  as  cash,  and  being  dis- 
honoured could  no  more  operate  as  a  payment  than  coun- 
terfeit guineas  or  forged  bank  notes.     David  v.  Ellice(g) 
has  no  analogy  to  the  present  case,  for  there  the  question 
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was,  whether,    under   particular  circumstances,    a  retired 
Robinson      partner  continued   liable  for  the  debts   of  the  new  firm. 
^'  Evans  V.  Drummond  (a)  comes  nearer  to  this  case,  where 

it  was  held  by  Lord  Kenyan,  that  the  taking  the  bill  of  one 
partner  in  a  firm  in  renewal  of  a  former  bill  given  by  the 
firm,  discharged  the  other  partners;  and  B,eed  v.  White  (Jf) 
is  expressly  in  point,  because  there  it  was  held,  that  if  a 
person  who  supplies  stores  to  a  ship,  of  which  there  are 
several  owners,  takes  in  payment  the  bill'  of  the  ship's 
husband  (a  part  owner)  only,  and  settles  with  him  alone, 
he  discharges  the  other  owners,  particularly  if  the  bill  be 
renewed.  In  Smith  v.  Ferrand{c),  where  the  seller  of  goods 
received  from  the  purchaser  an  order  upon  his  banker  for 
the  price,  and  the  latter  (with  whom  money  had  been  de- 
posited to  meet  that  and  certain  other  demands)  offered  to 
pay  iu  cash,  deducting  discount  for  the  period  of  credit,  or 
by  a  bill  upon  a  third  person,  which  the  seller  elected  to 
take,  it  was  held,  that  though  the  bill  was  dishonoured,  the 
seller  could  not  sue  the  purchaser  for  the  price  of  the  goods. 
That  case  is  also  in  point  with  the  present,  because  it  is 
an  authority  to  shew  that  the  dealing  in  bills  between  the 
plaintiff  and  Edmund  Read,  after  the  expiration  of  the  sti- 
pulated credit,  was  a  release  of  all  claim  upon  the  defend- 
ant, and  an  adoption  of  Edmund  ReadsLS  debtor  in  bis  stead. 

Chitty,  in  reply.  There  was  no  real  accommodation 
given  to  the  plaintiff  in  this  case.  In  Smith  v.  Fcrrand {c), 
the  money  was  offered  to  the  creditor,  who  chose  the  bill 
in  preference.  That  was  not  the  case  here.  Here  the  bill 
was  in  effect  the  defendant's  bill. 

Lord  Tenterden,  C.J. — If  the  defendant  had  made  it 
appear  that  he  had  sustained  any  injury  in  consequence  of 
the  arrangement  that  was  made  between  Edmund  Read,  his 
agent,  and  the  plaintiff,  in  respect  of  the  bills,  he  would 

(a)  4  Esp.  89.  And  see  SniUh  v.  (6)  5  Esp.  124. 

De  Siiva,  Cowp.  469;   Matkin  v.  (r)  7  B.  &  C.  19. 

Vickentaff,  3  B.  &  A.  89. 


Robinson 

V. 
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have  given  the  case  a  very  different  colour  from  that  which         i899. 
it  wears  at  present.     But  tliere  is  no  evidence  of  that  kind 
in  the  case.     According  to  the  evidence  the  defendant  never 
examined  into  the  accounts  at  all,  and  never  inquired  in         Read. 
what  manner  his  agent  was  disposing  of  his  money.     The 
only  question,  therefore,  is,  whether  the  mode  of  dealing 
resorted  to  between  the  creditor  and  the  agent  had  the 
effect  of  discharging  the  principal  debtor,  or,  in  other  words, 
whether  the  agent  is  to  be  considered  as  having  paid  the 
debt.     The  only  case  bearing  affirmatively  upon  that  ques- 
tion is  that  of  Slrofig  v.  Hart  (o),  which,  however,  is  per- 
fectly distinguishable  from  the  present,  because  there  it  was 
taken  for  granted  that  the  creditor  might  have  had  money  if 
be  had  preferred  to  do  so.     But  here  the  creditor  had  no 
such  option.     He  was  in  the  first  instance  obliged  to  pay 
for  the   bill  by   allowing  the  discount  upon  it,  and  was 
unable  to  obtain  money;  and  even  when  the  bill  arrived  at 
maturity,  the  utmost  he  was  able  to  obtain  was  a  renewed 
bill.     From  such  a  mode  of  dealing  the  plaintiff  derived  no 
advantage,  for  it  cannot  be  deemed  an  advantage  to  obtain 
a  bill  which,  after  two  renewals,  is  at  last  dishonoured  ;  and 
the   defendant   sustained   no   injury.     I  am,  therefore,  of 
opinion  that  there  has  been  no  payment  of  the  debt  in  this 
case;  that  the  defendant,  the  original  debtor,  is  still  liable; 
and  that  the  plaintiff  is  entitled  to  recover. 

Bayley,  J. — In  all  transactions  of  this  nature  it  is  in 
the  power  of  the  principal  to  call  upon  his  agent  to  produce 
vouchers  for  the  sums  which  he  chntges  as  paid;  and  it  is 
his  duty  to  do  so.  Here  the  defendant  never  called  for  any 
vouchers,  and  never  examined  the  accounts ;  and  I  think  it 
impossible  to  consider  him  as  having  been  at  all  placed  in 
a  worse  situation  by  the  plaintiff's  taking  the  bills  from 
Edmund  Head,  Mr.  Campbell,  in  the  early  part  of  his 
argument,  seems  to  have  referred  to  a  case  of  Emhleton  v. 
Bremer,  which  I  believe  is  nowhere  reported,  but  which 

(rt)  9  D.  &  R.  189;  6  B.  &  C.  160. 
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clearly  not :  there  may  be  some  evidence  tending  that  way,         ^829. 
but  certainly  not  enough  to  justify  us  in  drawing  such  a     nQB,j,gQ„ 
conclusion.     In  Reed  v.  WhUe{a)  that  question  was  left  to  v. 

the  jury ;  but  I  cannot  help  believing,  from  the  nature  of  the 
report,  that  there  were  other  circumstances  in  that  case  not 
noticed  by  the  reporter,  which  might  have  gone  the  length  of 
establishing  something  equivalent  to  payment.  Here  there 
was  really  nothing  but  the  single  circumstance  of  the  plain- 
tiffs taking  the  bill ;  which,  alone,  does  not  amount  to  pay- 
ment either  in  fact  or  in  law,  and  does  not  furnish  a  legal 
answer  to  the  plaintiff's  claim. 

Judgment  for  the  plaintiff  (6). 

(a)  5  Esp.  122.  (6)  And  see  ante,  vol.  i.  562,  (a). 


VVansell  v.  Southwood. 

XHIS  cause  having  been  referred   to  arbitration  by  an  This  Court 

order  of   nisi  prius,  a  witness,   who    had   been  regularly  ^\**  "°^.  ^°"*" 

.       "  "^    pel  a  witness 

served  with  a  subpoena,  and  who  was  a  material  and  ne-  to  attend  be- 

cessary  witness  on  the  part  of  the  plaintiff,  refused  to  at-  f"*^?  **"  ^ 

tend  and  give  evidence  before  the  arbitrator.     Upon  an  though  the  re* 
iT»  I     'a     r  ^L         r     *.  ference  be  by 

affidavit  of  these  facts,  ^^dcr  of  nisi 


pnus. 


Chitty  moved  for  a  rule  to  shew  cause  why  the  Court 
should  not  make  an  order  commanding  the  witness  to 
attend,  [Baj/ley,  J.  (the  only  Judge  in  Court,)  Is  there 
any  instance  of  the  Court  having  made  such  an  order?] 
No  instance  of  the  kind,  certainly,  is  to  be  found ;  but  the 
application^  though  novel,  seems  to  be  founded  in  reason 
and  justice.  A  witness  attending  before  an  arbitrator  has 
the  same  privilege  as  a  witness  attending  before  any  of  the 
superior  Courts ;  he  is  protected  from  arrest  eundo,  mo- 
rando,   et  redeundo ;    Randal  v.  Gumey  (c),   Rkketts  v. 

(c)  3  B.  &  A.  252;  1  Chitt.  R.  679. 
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Gurney  (a) :  he  ought,  therefore,  to  be  under  the  same 
obligation  to  perform  his  duty.  The  principle  upon  which 
he  enjoys  the  privilege  from  arrest  is,  that  public  justice, 
which  is  of  higher  importance  than  the  private  claim  of  his 
creditor,  requires  his  free  and  unshackled  appearance  in 
Court ;  a  principle  which  applies  equally  to  his  appearance 
before  an  arbitrator.  The  arbitrator  in  this  case  was  the 
delegate  and  representative  of  the  Court,  by  order  of 
which  the  reference  was  made;  and  the  refusal  of  the 
witness  to  attend  and  give  evidence  before  him,  was  a 
contempt  of  the  Court  itself.  Unless  a  witness  is.  com- 
pellable to  attend  in  such  a  case,  the  order  of  reference 
becomes  a  nullity;  a  result  which  the  Court  will  surely 
interfere  to   prevent,  by  exercising   its  authority  to   give 

effect  to  the  reference  made  bv  the  order  of  one  of  its  own 

If 

Judges. 


Bayley,  J. — It  is  admitted  that  tliere  is  no  precedent 
for  making  the  order  prayed  for.  Now  it  is  quite  impossible 
to  suppose  that  in  the  course  of  the  one  hundred  and  thirty 
years  which  have  elapsed  since  the  passing  of  the  statute  9 
&  10  W.  3,  c.  15,  which  originated  such  references  (6), 
many  instances  have  not  occurred  in  which  the  Court  would 
have  been  called  upon  to  exercise  its  power  in  the  mode 
now  proposed,  if  it  possessed  the  power  by  law.  That 
circumstance  alone  would  induce  me  to  refuse  this, appli- 
cation, because  I  should  deem  it  unadvised,  now  for  the 
first  time,  to  set  up  such  a  precedent.  But,  in  addition  to 
that,  I  believe  the  Court  has  no  power  to  make  such  an 
order. 


(a)  7  Price,  699;  1   Chitt.  R. 
682. 

(6)  <].  d.  even  where  no  cause  is 


Rule  refused. 

depending,  the  power  to  refer  to 
arbitration  by  order  of  nisi  prius 
being  at  common  law. 
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Ex  parte  Susannah  Scott.  v^k^/-^/ 

C^HITTY  had  obtained  a  rule  nisi  for  a  habeas  corpus  to  A  British  sub- 
bring  up  the  body  of  Siisatuiah  ScoU,  a  prisoner  in  the  abroad,  under 

custody  of  the  Marshal,  for  the  purpose  of  her  being  dis-  a  warrant  upon 
•^  .  °  an  indictment 

charged  out  of  custody.     The  affidavits  stated  that  a  true  foramud^- 

bill  had  been  found  against  the  prisoner  upon  an  indictment  T!^^t\^ 
for  perjury,   and  that  Lord  Tenterden,  C.  J.,  had  granted  a  custcdy  to 
warrant  for  her  apprehension,  to  compel  her  to  appear  and  ^^^  ^^^^ 
plead  to  the  indictment ;  that  one  Rulhven,  a  police  offi-  mitted  to  pri- 
cer,  to  whom  the  warrant  was  specially  directed,  appre-  entitled  to  be 
bended  the  prisoner  at  Brussels ;   that  the  prisoner    ap-  p^^^^'jBf I*, 
lied  to  the  British  ambassador  there,  who  declined  inter-  terden,  C.  J., 
fering;    and  that  Ruthven  conveyed   her   from   thence    to  Jubitante^Li/' 
Ostend,  and   so  to  England,  and  finally  before  Lord  Ten-  tledaky  J. 
terden,  who  committed  her  to  the  King's  Bench  prison,  for 
want  of  bail. 

Brougham  and  Piatt  shewed  cause.  Tliere  is  no  ground 
for  discharging  this  prisoner.  A  true  bill  has  been  found 
against  her  for  a  misdemeanour,  and  as  she  either  could 
not  or  would  not  find  bail  when  she  was  committed,  there 
can  be  no  doubt  that  she  is  now  lawfully  in  custody.  The 
only  ground  on  which  this  rule  could  have  been  obtained, 
must  be  that  the  prisoner  was  unlawfully  arrested  in  the 
first  instance ;  but  as  she  is  now  clearly  liable  to  be  de- 
tained upon  a  criminal  charge,  the  Court  will  not  inquire 
into  the  means  by  which  she  was  originally  apprehended. 
Rex  V.  Marks{a),  Ex  parte  Krans{b).  If  a  writ  of  ha- 
beas corpus  had  been  granted  in  the  first  instance,  the 
facts  already  adverted  to  would  have  formed  a  good  return, 
for  on  a  return  to  that  writ  it  is  sufficient  for  the  gaoler  to 
shew  the  warrant  for  the  detention  of  the  prisoner,  he  is 
not  bound  to  set  out  the  caption.  The  practice  in  civil 
and  criminal  cases  has  always  proceeded  upon  this  distinc- 

(«)  3  East,  157.  (6)  2  D.  &  R.  411 ;  1  B.  &  C.  258. 
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1829.        tion.     In  civil  cases  the  Court  will  inquire  into  the  means 

^"^^^^      by  which  the  arrest  was  effected,  and  will  discharge  the 

Ex  parte  .  .^  .  ,  ,  , 

Scott.       prisoner  it  improper  means  appear  to  have  been  resorted 

to ;  Lyford  v.  Tt/rrel  (a),  Spence  v.  Stuart  (b) :  in  criminal 
cases  the  Court  will  do  neither,  because  public  justice  re- 
quires that  the  party,  being  in  custody  upon  a  criminal 
charge,  should  be  detained,  whatever  means  may  have  been 
used  to  place  him  there  (r). 

Chitty,  in  support  of  the  rule.  It  is  admitted,  and  could 
not  indeed  be  denied,  that  in  arrests  upon  civil  process  the 
rule  laid  down  in  the  two  cases  last  cited  has  always  been 
adhered  to.  It  is  true  that  in  the  case  of  Rex  v.  Marks  (d) 
and  Ex  parte  Krans  (e)  this  Court  did  refuse  to  discbarge 
the  parties  on  account  of  defective  commitments,  but  the 
answer  to  the  argument  thereon  founded  is,  that  in  both 
those  cases  the  prisoners  were  charged  with  felony.  In 
the  present  case  the  prisoner,  a  female,  is  charged  with  a 
misdemeanour  only,  and  in  favour  of  the  liberty  of  the 
subject  the  Court  will  think  it  right  to  abstain  from  extend- 
ing to  cases  of  misdemeanour  a  rule  which,  hitherto,  cer- 
tainly, has  been  confined  to  cases  of  felony.  The  arrest  in 
this  case  was  illegal  in  every  point  of  view,  being  contrary 
at  once  to  the  law  of  this  country,  to  the  law  of  Belgium, 
where  it  was  effected,  and  to  the  law  of  nations.  In  Rex 
y. Marks  {d),  the  reason  for  the  Court's  refusing  to  bail,  and 
remanding  the  prisoner,  was,  that  although  the  warrant  of 
commitment  was  informal,  the  corpus  delicti  appeared  in 
the  depositions  {f)  ;  therefore,  independently  of  the  distinc- 
tion between  cases  of  felony  and  of  misdemeanour,  that 

(a)  1  Anstr.  85.  inand  the  prisoner,  without  regard- 

(6)  3  East,  89.  ing  the  regularity  or  irregularity  of 

(c)  In  K€jrv. Horner,  Cald.  295,  the  commitment."  That,  however, 

it  is  said,  "  The  Court  of  King's  was  a  case  of  felony. 

Bench,  upon   an    application    to  ((/)  3  East,  157. 

bail,  require  to  sec  the  depositions,  (e)  2D.  &  R.  4t1 ;  1  B.  &  C. 

and  will  from  thence,  if  they  sec  258. 

just  cause,  discharge,  bail,  or  re-  (/)  Vide  JRe^r  v.  Horner,  supr^(c) 
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case  is  inapplicable  to  the  present.     In  The  Attomey-Ge-        1829. 
neral  v.  Carl  Cass  (a),  the  Court  of  Exchequer  discharged  "^^ 

a  prisoner  detained  in  custody  under  legal  process,  issued         Scott. 
while  he  was  in  gaol  under  an  arrest  which  was  originally 
illegal. 

Lord  Tenterden,  C.  J. — The  case  last  referred  to 
was  an  information  for  penalties  under  the  revenue  laws,  a 
proceeding  which,  though  criminal  in  its  form,  is  in  its  na- 
ture more  like  a  civil  action  to  recover  a  dehi{b),  than  a  cri- 
minal prosecution  to  inflict  punishment  upon  an  offence 
against  the  public  With  this  observation  I  may  dismiss 
that  case.  As  regards  the  case  now  before  us,  I  think  the 
question  should  be  considered  precisely  in  the  same  way  as 
if  the  prisoner  were  now  brought  into  Court  under  the  war- 
rant granted  for  her  apprehension ;  for  certainly  she  ought 
not  to  sustain  any  prejudice  now  from  the  circumstance  of 
her  having  been  committed  by  me  on  a  former  occasion. 
Now  the  question  is  shortly  this : — whether,  if  a  party 
charged  with  a  crime  is  found  in  this  country,  it  is  the  duty 
of  this  Court  to  take  care  that  he  shall  be  rendered  amen- 
able to  justice;  or  whether  the  Court  is  bound  to  inquire 
into  the  circumstances  attending  his  apprehension,  and 
under  which  he  was  brought  into  this  country.  I  thought 
on  the  former  occasion  that  I  could  not  properly  enter  into 
such  an  inquiry,  and  I  am  of  the  same  opinion  still.  If  the 
arrest  was  made  in  violation  of  the  law  of  Belgium,  the 
authorities  of  that  country  might  have  interfered  to  vindi^ 
cate  their  own  law.  If  it  was  made  in  violation  of  our 
law,  the  prisoner  has  a  right  of  action,  and  may  pursue  her 
legal  remedy.  I  am  free  to  confess  that  I  am  not  aware  of 
any  instance  in  which  the  government  of  a  foreign  country 
have  interposed  to  assist  in  the  apprehension  and  the  bring- 
ing hither  a  person  charged  with  a  misdemeanour  only. 
In  cases  of  felony,  however,  I  know  that  it  has  been  done 

(a)  1 1  Price,  345.  in  personam,  vide  Attorney-Gene- 

(b)  As  to  the  king's  action  of     r«/v.il/(/erKy,  1  £ast,34];  Maun, 
debt  in  the  form  of  an  information      Exch.  Pract.  2d  ed.  193(g),  201. 
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1899.  more  than  once,  for  I  have  myself  granted  the  warrant  for 
r^^"^*^*^     the  apprehension  of  the  party  accused ;  and,  for  this  pur- 

ScuTT.  pose,  I  do  not  know  how  to  distinguish  between  one  class 
of  crimes  and  another  :  the  same  principle  appears  to  me  to 
apply  equally  to  both.  I  am,  therefore,  of  opinion  that 
this  rule  ought  to  be  discharged. 

LiTTLEDALE,  J.  (a), — I  entertain  great  doubts  upon  this 
question,  which  appears  to  me  one  of  very  considerable 
importance.  That  persons  accused  of  felony  have  been 
apprehended  under  circumstances  similar  to  those  in  the 
present  case,  I  am  aware,  and  I  think  properly  so  ;  but  it  is 
another  thing  to  say  that  such  a  practice  shall  extend  to 
every  case  of  misdemeanour,  however  trifling, — for  where 
can  the  line  be  drawn  ? — and  that  a  party  charged  with  a 
common  assault  in  London  shall  be  arrested  at  Paris  or 
St.  Petersburgh,  and  brought  back  hither  in  custody.  I 
repeat  that  I  very  much  doubt  whether,  upon  any  sound 
principle  of  general  justice  or  of  national  law,  the  autho- 
rities of  Belgium  ought  to  have  allowed  an  English  sub- 
ject, charged  with  a  misdemeanour  here,  to  be  apprehended 
in  their  dominions.  Upon  the  whole,  and  as  at  present 
advised,  I  incline  to  think  that  they  ought  not,  and  that  the 
prisoner,  having  been  apprehended  under  such  circum- 
stances, ought  to  be  discharged. 

Parkb,  J. — Upon  the  best  consideration  that  I  have 
been  able  to  give  this  question,  which  is  certainly  of  im- 
portance as  regards  the  liberty  of  the  subject,  I  concur 
with  my  Lord  Chief  Justice  in  the  view  he  has  taken  of  it. 
When  a  party  is  solemnly  charged  upon  the  oaths  of  a 
grand  jury  with  the  <:ommission  of  any  offence  agahist  the 
public,  whether  a  felony  or  a  misdemeanour,  and  is  found 
in  custody  in  this  country,  1  tliink  that  public  justice  re- 
quires, and  that  it  is  the  duty  of  this  Court  to  provide,  that 
if  he  cannot  find  bail  he  shall  be  detained  in  custody  to  an- 
swer that  charge :  and  that,  without  inquiring  into  the  cir- 

(a)  Bayley*  J,,  was  gone  to  chambers. 


EASTER  TERM,  X  GEO.  IV. 

cumstanccs  under  which  he  was  taken  into  custody.     If 

such  a  party  has  been  really  illegally  arrested^  he  has  his       EiTparte 

remedy  for  that  wrong  by  action ;  but  he  is  not  to  be  al-        Scott. 

lo^^ed  the  opportunity  of  escaping  and  altogether  eluding 

public  justice,  merely  because  there  was  some  irregularity 

in  his  original  apprehension. 

Rule  discharged. 


The   King  v.   The    Commissioners   of   Sewers   for   the 

Tower  Hamlets. 

1  HIS  was  a   rule    calling    upon  the    commissioners    of  vvhere  a  dis- 

sewers  for  the  limits  of  the  Tower  Hamlets  to  shew  cause  ^rict,  within 

one  commis- 

why  a  writ  of  certiorari  should  not  issue,  directed  to  them,  sion  of  sewers, 
to  remove  into  this  Court  a  certain  presentment  made  by  a  separate 
jury  at  a  Court  of  Sewers  holden  within  the  said  limits,  levels,  each 
and  delivered   to  the   said  Court   of  Sewers,  concerning  separate  line 

sewers  and   other  works  within  the  several  limits  of  the  of  sewers,  and 

dpriving  no 

said    district ;    and    also  a  certain  order  for   a  rate  made  benefit  fron) 
by  the  said  commissioners  at  two  shillings  in  the   pound  V**  sewers  in 
over  the  whole  of  the  said  Tower  Hamlets,  fotmded  on  the  each  level 
said  presentment.     The  affidavits  disclosed  the  following  parately  rated, 
facts : — 

The  commissioners  of  sewers  for  the  Tower  Hamlets 
have  always  acted  under  one  commission  for  the  whole 
district,  and  their  commission  has  always  been  in  the  form 
3et  out  in  the  statute  of  sewers,  2.3  Henry  8.  From  the 
earliest  period  at  which  commissions  of  sewers  have  been 
granted  for  that  district  down  to  1821,  the  comfnissioners 
treated  it  as  containing  six  different  levels  or  lines  of  large 
leading  sewers;  and  in  all  presentments  of  juries  made 
touching  the  sewers  within  the  said  limits,  and  in  all  rates 
imposed  by  the  commissioners  pursuant  to  such  present- 
ments, tlie  juries  and  the  commissioners  always  acted 
upon  the  acknowledged  principle  that  there  were  six  d  if 


The  King 

V. 


Hamlets. 
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1829.  ferent  levels  or  lines  of  large  leading  sewers  in  the  said 
limits;  and  always,  in  such  presentments  and  rates,  di- 
vided the  said  limits  into  six  different  levels  or  districts, 

Commission-   making  each  district  liable  to  the  repair  of  those  sewers 

ers  of  Sewera  ... 

of  TowiR  only  from  which  it  derived  benefit.  Down  to  1821,  sepa- 
rate presentments,  by  different  juries,  at  distinct  periods, 
and  separate  rates,  were  always  made  for  each  of  the 
six  different  levels  or  lines  of  large  leading  sewers,  not 
contemporaneously,  but  as  circumstances  required,  and 
the  rates  were  different  and  separate  in  amount,  and  the 
rates  and  presentments  were  made  at  different  times,  as 
the  state  of  repair  of  the  sewers  in  each  level  required 
them.  The  names  of  the  owners  or  occupiers  of  pre- 
mises in  each  level,  who  were  benefited  by  the  sewers  in 
that  level,  were  always  set  out  in  a  schedule  annexed  to 
each  presentment.  Down  to  1815,  the  accounts  of  the 
different  levels  were  kept  separate  and  distinct,  but  since 
that  time  they  have  all,  by  order  of  the  commissioners, 
been  kept  in  one  general  account.  Ever  since  1821, 
the  commissioners  have  been  endeavouring  to  establish 
one  general  and  equal  rate  over  the  whole  limits.  In 
1825,  they  empannelled  a  jury  to  make  one  general  pre- 
sentment of  all  the  sewers  within  the  whole  limits,  and 
made  an  equal  rate  for  the  whole  limits.  That  rate  was 
quashed  for  informality.  In  1828  another  general  pre- 
sentment was  made,  and  another  equal  rate  was  made, 
over  the  whole  limits.  This  was  resisted  by  the  inhabit- 
ants of  the  parish  of  Hackney,  one  of  the  six  levels,  who 
bad  always  before  been  presented  and  rated  separately  for 
the  repairs  of  the  sewers  within  their  own  level,  which  were 
maintained  at  a  much  smaller  expense  than  the  sewers  in 
the  other  five  levels,  from  which  they  derived  no  benefit,  the 
chief  part  of  the  drainage  in  the  parish  of  Hackney  being 
by  means  of  a  natural  brook,  and  some  small  branch  sewers 
communicating  with  it,  and  which  were  entirely  distinct 
from,  and  unconnected  with,  the  sewers  of  the  other  five 
levels. 
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The  case  was  argued  on  a  former  day  in  this  term  by 
Sir  J.  Scarlett,  Gurnet/,  Curwood  and  Chitty,  in  support 
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V. 


of  the  presentment  and  rate,  and  by  Commission- 

ci-s  of  Sewers 


Tindal,  S.  G.,  Campbell  and  Brodrick,  in  support  of  the 
rule  for  quashing  the  same ;  but  it  is  deemed  unnecessary 
to  insert  their  arguments  here,  as  all  the  points  made,  and 
all  the  authorities  cited,  are  fully  noticed  in  the  judgment 
of  the  Court,  which  was  now  delivered  by 

Lord  Tenterden,  C.  J. — This  was  an  application  for 
a  certiorari  to  remove  into  this  Court  a  rate  made  by  the 
commissioners  of  sewers  for  the  Tower  Hamlets,  in  order 
to  its  being  quashed.     The  rule  was  applied  for  on  the 
part  of  the  inhabitants  of  the  parish  of  Hackney,  and  the 
objection  made  to  the  rate  was,  that  the  rate  was  imposed 
upon  the   whole  district  under  the  jurisdiction  of  these 
commissioners,  namely,  the  whole  district  of  the  Tower 
Hamlets,  ratably  and  proportionably ;  whereas  it  was  con- 
tended, the  rate  ought  not  to  be  made  generally  upon  the 
whole  district,  but  ought  to  be,  as  until  a  very  late  period 
indeed  it  had  been,  so  far  as  the  books  and  records  of  the 
commissioners  go,  a  rate  made  separately  upon  several  dis- 
tinct parts  of  this  district,  called,  or  usually  denominated, 
levels.     It  appeared  upon  the  affidavits  that  the  parish  of 
Hackney,  with  the  exception  of  a  very  small  part,  was  so 
situated  that  its  drainage  was  into  a  natural  brook  which 
communicated  with  the  river  Lea,  so  that  the  drainage  of 
that  district  could  be  carried  on,  and  had  in  fact  been  car- 
ried on  hitherto,  at  a  very  moderate  expense.     The  other 
levels  of  the  district,  which  lay  nearer  to  the  river  Thames, 
and  which  were  more  populous,  and  great  parts  of  them 
entirely  covered  with  houses,  were  drained  by  means  of 
covered  sewers,  erected  and  maintained  at  a  very  heavy 
expense  ;  and  it  was  contended  that  it  was  unjust  to  charge 
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1829.         the  inhabitants  of  Hackney,  who  derive  no  benefit  from 
The  Kin  -     those  expensive  sewers,  with  the  maintenance  of  them,  but 
V.  that  they  ought  to  be  separately  rated,  as  they  previously 

ere  of  Sewers    ^^^  been,  in  which  case   the   burthen  on  them  would   be 
of  Tower      much  lighter:  whereas  the  rate  in  question  had  the  eflFect 
of  charging  them  with  the  maintenance  of  sewers  from 
which  they  derived  no  benefit.     In  support  of  the  rate  it 
was  contended,  not  that  the  fact  was  not  as  alleged  by  the 
parties  applying;  but  that  by  law  the  commissioners  of 
sewers  of  this  district,  called  the  Tower  Hamlets,  could 
not  do  otherwise  than  make  one  equal  pound  rate  upon  all 
lands  and   all   tenements   within  the   district   over  which 
their  commission  extends  :  that  they  were  bound  by  law  so 
to  do.     Now  it  is  certain  that  if  any  such  obligation  did 
exist  by  law,  the  law  would  in  this  case,  and  probably  in 
many  others  also,  work  considerable  injustice.     It  was  sug- 
gested to  us  at  the  bar,  and  the  two  cases  that  I  shall  mention 
were  instances  of  it,  that  in  many  other  districts  the  rate  is 
made,  not  upon  the  whole  district,  but  that,  under  the  au- 
thority and  jurisdiction  of  the  commissioners,  the  district  is 
divided  into  several   parts,  which  are  usually  denominated 
levels,  and  the  inhabitants  of  each  particular  level  are  charged 
with  the  maintenance  of  the  sewers  within  that  level,  which 
are  the  only  sewers   from  which  they  derive  benefit.     If, 
therefore,  we  should  hold  this  rate  to  be  good,  we  should 
not  only  overturn  that  practice  which  has  prevailed  in  this 
district  called  the  Tower  Hamlets  for  many  years  down  to 
a  very  recent  period,  but  we  should  also  be  deciding  in  all 
the  other  cases  in  which  separate  rates  are  made  for  separate 
and  distinct  levels,  that  all  those  rates  are  bad  and  ought  to 
be  quashed.     It  appeared  to  us  to  be  very  important  that 
we  should,  at  least,  be  sure  we  did  right  before  we  came  to 
such  a  decision,  and,  therefore,  we  took  time  to  consider  of 
it ;  and  upon  consideration,  we  are  all  of  opinion  that  the 
law  is  not,  as  was  contended  in  support  of  this  rate,  but 
that  it  is  competent  to  persons  acting  under  this  commis- 
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sion  to  do  that  which  was  formerly  done  in  this  district,  and 

stall  continues  to  be  done  in  many  others,  namely,  to  sub'  _    ^ 

divide  their  districts,  and  rate  the  inhabitants  of  the  separate  v. 

parts  separately ;  so  that  the  inhabitants  of  each  part  may  era'^f^^^ers 

contribute  to  the  expense  of  maintaining  those  sewers  only     of  Tower 

Hamlbts 
from  which  they  derive  benefit  This  is  perfectly  consist- 
ent with  the  principle  which  has  always  been  laid  down  and 
generally  acted  upon.  I  do  not  speak  now  with  reference 
to  this  particular  question,  which  is  now  raised  for  the  first 
time.  The  principle  always  laid  down  and  generally  acted 
upon  is,  that  no  person  is  to  contribute  to  the  expense 
except  those  who  derive  profit  or  benefit  from  it.  This^ 
general  principle  is  very  distinctly  noticed  in  Rooke^s  case  (a). 
The  point  now  before  the  Court  was  not  the  point  in  ques- 
tion there;  the  point  there  was,  whether  a  particular  person, 
the  owner  of  particular  land,  a  plot  of  seven  acres,  which 
bad  usually  maintained  a  particular  bank,  was  alone  bound 
to  repair  the  bank ;  or  whether  the  obligation  to  repair 
should  be  cast  upon  the  owners  of  a  district  containing 
about  800  acres,  which  was  said  to  be  within  the  same 
level,  and  protected  by  the  bank.  The  point  decided  was^ 
that  it  ought  to  be  cast  upon  all  the  occupiers  of  all  the 
800  acres  that  were  within  the  level.  Reference  was  there 
made  to  the  statute  of  6  Hen,  6,  c.  5,  which  is  one  of  the 
old  statutes  of  sewers  prior  to  the  statute  of  23  Hen.  8,  c.5; 
and  the  language  of  that  statute  is  somewhat  different  from 
the  language  of  that  of  23  Hen.  8,  c.  5,  and  perhaps  shews 
more  distinctly  the  power  of  the  commissioners  as  well  as 
their  duty,  (for  their  powers  and  their  duties  are  equivalent,) 
to  rate  separately  according  to  the  maintenance  of  the  par^ 
ticular  works  or  sewers  from  which  the  parties  derive 
benefit.  The  direction  in  the  statute  is, ''  No  person  shall 
be  exempt  from  the  rate,  whatever  his  estate  or  condition, 
may  be,  whether  he  be  rich  or  poor,  or  of  whatever  condi- 
tion, estate,  or  dignity  he  may  be,  who  derives  or  receives 
defence,   profit   or   protection   from   the    aforesaid   walls, 

(a)  5  Co.  Rep.  99,  b.  2d  resolution. 
VOL.  IV.  B  B 
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ditches,  gutters,  barriers,  causeways,''  and  so  on.      Not 

The  Kino     ^^^^  ^''  ^^^  derive  benefit  from  the  works  within  the  dis- 
V'  tricty  but  that  all  who  derive  benefit  from  the  particular 

era  of  Sewere   ^orks  there  mentioned,  shall  be  chargeable  to  them.    That 

of  Tower  q^l^q  g\^Q  furnishes  an  instance,  and  is  one  of  those  to  which 
I  before  alluded,  of  the  commissioners  of  a  large  district 
subdividing  their  rates  into  parts  on  particular  levels ;  for 
the  rate  in  Rooke's  case  was  made  by  commissioners  who 
had  a  commission  to  survey  all  walls,  and-  so  forth;  in  the 
River  of  Thames,  in  the  counties  of  Essex  and  Kent.  Now 
if  they  had  been  bound  to  make  one  entire  rate,  the  inha- 
bitants of  the  county  of  Kent  on  one  side  of  the  Thames 
might  have  been  charged  with  the  repairs  of  sewers  and 
drains  which  were  in  the  county  of  Essex  on  the  other  side; 
and  it  is  quite  impossible  to  suppose  that  any  thing  of  that 
kind  should  have  takeu  place.  There  is  another  case 
which  it  may  not  be  improper  to  mention,  that  of  Stafford 
v.  Hamston{a).  There  a  rate  was  made  by  the  commis- 
sioners of  sewers  for  the  city  and  liberty  of  Westminster, 
and  the  parish  of  St.  Margaret  was  rated  by  a  separate  rate 
by  those  commissioners,  being  one  of  the  parishes  within 
their  jurisdiction.  The  sewer,  towards  the  expense  of 
which  the  plaintiff  was  assessed,  was  in  the  parish  of  St. 
Margaret.  The  plaintiff  was  an  inhabitant  of  Knights- 
bridge,  and  she  derived  no  benefit  from  the  sewer  to  the 
repairs  of  which  she  was  charged.  It  was  held  that  it 
was  competent  for  her,  in  an  action  of  trespass  brought 
against  the  person  acting  under  the  warrant  of  the  commis- 
sioners, to  prove  that  fact,  and  evidence  of  the  fact  having 
been  rejected  at  nisi  prius,  the  Court  granted  a  new  trial. 
The  case  of  Netherton  v.  Ward(b)  supplies  another  instance 
in  which  the  commissioners  had  subdivided  their  district ; 
and  in  that  of  Masters  v.  Scroggs  (c)  it  was  conceded  that 
the  person  assessed  was  not  liable,  unless  he  actually 
derived,  or  was  likely  to  derive  benefit  from  the  works 

(fl)  5  J.  B.  Moore,  C08 ;  2  Brod.       (^)  3  B.  &  A .  2 1 . 
&  Bingh.  691.  CO  3  M.  &  S.  447. 
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towards  the  expense  of  which  he  was  charged.     There  the         ib99. 
commissioners  of  sewers  had  assessed  a  person  in  respect 
of  drains  which  communicated  with  other  drains  that  fell 

into  the  main  sewer;  but  in  point  of  fact  the  level  of  his    Comrajssion- 

'  '^  ^  ersofSeweni 

drains  was  so  much  above  the  sewer,  that  the  stopping  of     of  Tower 

the  sewer  could  not  possibly  throw  back  the  water  so  as  to 

injure  his  premises;  and,  therefore^  as  he  was  not^  and  did 

not  appear  likely  to  be  benefited  by  the  works,  he  was  held 

not  liable  to  the  assessment.     For  these  reasons,  therefore, 

without  going  further  into  the  subject,  we  are  of  opinion 

that  the  commissioners  have  done  wrong  in  making  one 

rate  for  the  whole  district,  which  would  work  the  injustice 

to  which  I  have  alluded.  It  was  compefentfor  them  bylaw 

to  rate  separate  parts  within  their  jurisdiction  and  authority, 

in  the  same  manner  as  had  been  long  previously  done.     A 

great  deal  of  reliance  was  placed   in  the   argument  on  the 

word  **  level,"  which  is  found  in  the  report  of  iloofte's  case(a), 

and  in  which  it  is  said  that  all  who  are  within  the  level  are 

to  contribute.     That  is  very  true ;  but  the  question  is  what 

is  the  meaning  of  the  word  '^  level."     Now  that  word  does 

not  occur  in  the  act  of  parliament ;  neither  is  it  to  be  found 

in  the  commission.     If  we  were  to  understand  the  word 

"  lever*  in  the  sense  sought  to  be  attributed  to  it  in  this  ar- 

gumenty  we  should  make  it  an  artificial  division  of  the  land ; 

whereas,  according  to  its  natural  import,  the  word  denotes, 

not  an  artificial  division  of  the  land,  but  the  peculiar  natural 

character  and  situation  of  it.   So  understood,  all  those  cases, 

and  all  those  expressions,  which  shew  that  the  rate  is  to  be 

made  equally  upon  all  the   inhabitants  of  the  level^  will 

stand  untouched  by  our  decision.     The  rule,  therefore,  for 

the  certiorari  must  be  made 

Absolute. 

(a)  5  Co.  Rep.  95,  b.  The  word  danger  and  are  to  receive  benefit 

"  level,^  though  ased  in  the  special  (et  que  sont  a  prender  commodity) 

verdict  in  that  case,  does  not  ap-  by  the  making  of  the  banks  to  be 

pear  to  be  adopted  by  the  Court,  contributors ;  for  qui  sentit  comnuh 

The  resolution  there  is,  ''  that  the  dum  sentire  debet  el  onus.** 
statute  will  have  all  who  are  in 

B  B  2 


372 


.>! 


CASES  IN  THE  KING  S  BENCH, 


1820. 


Where,  after 
the  recital  of 
the  appoint- 
ment of  ^.  to 
be  deputy  to 
B.  in  the  exe- 
cution of  an 
oftice  within 
the  purview  of 
6  &  6  £(/.  6,  c. 
16,  or  49  G.3, 
c.  26,  A, 
psiy'in^  thereout 
to  B.  an 
annual  sum, 
the  condition 
of  the  bond 
in  suit  is 
stated  to  be 
for  the  pay- 
ment by  A.  to 
JB.  of  such 
annual  sum 
generally,  it  is 
a  good  plea  in 
bar  to  sav 
that  the  Bond 
was  given  in 
pursuance  of 
an  agreement 
to  pay  such 
sum  absolutely 
and  at  all 
eoenti, 

Semble,  that 
the  condition 
taken  per  se 
shews  the 
bond  to  be 
given  upon  an 
illegal  con- 
tract {it). 


Greville  v.  Atkins  and   another.  Executor  and  Execu- 
trix of  Keene,  deceased. 

Debt  on  bond.  The  bond  was  executed  by  the  testator 
on  the  4th  January,  1822,  and  was  in  the  penal  sum  of 
2000/.  subject  to  a  condition,  by  which  (after  reciting  that 
Greville  was  colonial  secretary  of  the  island  of  Tobago 
in  the  West  Indies,  and  had  appointed  T.  B,  Manning  hi& 
deputy  to  execute  the  duties  of  the  office  in  the  island  of 
Tobago,  and  to  receive  the  fees  and  emoluments  thereto 
belonging,  in  consideration  of  T.  B.  Manning^  paying  and 
allowing  thereout  to  Greville  the  annual  sum  of  450/., 
to  be  paid  as  thereinafter  mentioned  ;  and  that  A,  Manning 
and  Keene  had  agreed  to  become  the  sureties  of  T.  B. 
Manning  for  the  due  and  punctual  payment  thereof,)  the 
condition  of  the  bond  was  declared  to  be  such,  that  if 
T.  B»  Manning,  and  /i.  Manning  and  Keene  as  such 
sureties,  or  any  of  them,  their  or  any  of  their  heirs,  execu- 
tors or  administrators,  did  and  should  from  thenceforth 
yearly  and  every  year  during  so  longtime  as  T.B,  Manning 
should  hold  the  appointment  of  deputy  colonial  secretary 
of  the  island  of  Tobago  under  Greville^  and  until  the 
death,  retirement,  or  dismissal  of  T.  B.  Manning,  well  and 
truly  pay  or  cause  to  be  paid  to  GrevHle,  his  executors, 
administrators  and  assigns,  the  annual  sum  of  450/.,  by  even 
and  equal  half-yearly  payments,  that  is  to  say,  on  the  1st 
February  and  1st  August  in  each  and  every  year,  the  first 
payment  thereof  to  begin  and  be  made  on  the  1st  August 
then  next  ensuing,  together  with  a  proportionate  part  of 
the  annual  sum  of  450/.  as  should  accrue  due  between  the 
last  half-yearly  payment  next  preceding  the  death  of 
T.  B,  Manning,  or  his  retirement  or  dismissal  from  the 
office,  and  the  time  of  his  death,  retirement  or  dismissal. 


(a)  In  this  view  of  the  case,  the 
condition  being  recited  in  the  de- 
claration, or  set  out  upon  oyer,  the 
defendant  might  have  demurred  to 
the   declaration ;   or   if  upon  the 


special  case  the  Court  had  pro- 
nounced judgment  for  the  plainti£^ 
it  would  have  been  error  on  the 
record,  in  whatever  way  the  jury 
had  found  the  agreement. 


Greville 
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without  any  deduction  or  abatement  for  or  by  reason  of         1829. 

any  taxes  or  other  matter  whatsoever;  or  if  A  Manning 

and  Keene  should  give  to  Greville  six   months'  notice  in 

writing  of  their  intention    to  withdraw  (a)    their  security       Atkins. 

and  liability  to  pay  the  annual  sum  of  450/.^  and  should  pay 

to  Greville  all  sum  or  sums  of  money  that  should  be  due 

to  him  under  or  by  virtue  of  the  bond  at  the  expiration  of 

such  notice,  then  the  bond  should  be  void. 

Pleas: — First,  non  est  factum  testatoris. 

Secondly,  that  the  office  of  colonial  secretary  of  the  island 
of  Tobago  in  the  condition  mentioned  was,  at  the  respective 
times  of  the  supposed  bargain  and  sale  hereinafter  next 
mentioned,  and  of  the  execution  of  the  bond  by  the  testator, 
an  office  in  the  gift  of  the  crown,  and  the  island  of  To- 
bago one  of  his  majesty's  colonies ;  that  before  the  mak- 
ing of  the  bond,  it  was  corruptly,  and  against  the  form 
of  the  statute  &c.,  agreed  by  and  between  Greville  and 
T.  B.  Manning,  A.  Manning  and  Keene,  that  Greville, 
being  such  colonial  secretary  of  the  island  of  Tobago, 
should  appoint  T.  B.  Manning  his  deputy  to  execute  the 
duties  of  the  office,  and  to  receive  the  fees  and  emoluments 
thereto  belonging,  on  condition  of  T.  B,  Manning  paying 
and  allowing  thereout  to  Greville  yearly  and  every  year, 
during  so  long  time  as  T.  B.  Manning  should  hold  the 
appointment  under  Greville,  the  sum  of  450/.,  by  even 
and  equal  half-yearly  payments,  the  first  payment  thereof 
to  begin  and  be  made  on  the  1st  August  then  next  ensuing; 
together  with  a  proportionate  part  of  the  sum  of  450/«  as 
should  accrue  due  between  the  last  half-yearly  payment 
next  preceding  the  death  of  T.  B.  Manning,  or  his  retire- 
ment or  dismissal  from  the  office,  and  the  time  of  his  death, 
retirement  or  dismissal,  without  any  deduction  or  abate*- 
ment  for  or  by  reason  of  any  taxes  or  other  matter  what** 
soever ;  and  that  such  payments  should  be  secured  by  the 
joint  and  several  bond  of  T.  B.  Manning,  and  of  A.  Man^ 
ning  and  Keene  as  sureties  of  2\  B,  Manning,  for  the 
due  and  punctual  payment  thereof;  and  that  afterwards,  in 

(a)  Vide  Caltcrl  v,  Gordon,  ante,  vol.  iii.  125. 
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pursuance  of  such  agreement  of  bargain  and  sale,  Keene, 
fT^^'^^       as  surety  for  T.  B,  Manning,  executed  the  bond. 

V.  Thirdly,  the  same,  only  omitting  the  allegation  that  the 

money  was  agreed  to  be  paid  out  of  the  fees  and  emoluments 
of  the  office. 

Fourthly,  that  the  office  of  colonial  secretary  of  the  island 
of  Tobago  before  and  at  the  time  of  the  supposed  corrupt 
agreement,  bargain  and  sale  hereinafter  next  mentioned^  and 
at  the  time  of  executing  the  bond,  was  an  office  in  the  gift 
of  the  crown,  and  that  before  the  making  of  the  bond  Gre- 
ville,  being  such  colonial  secretary,  did  corruptly  and  against 
the  form  of  the  statute  8cc.,  bargain  and  sell  to  T.  B.  Man* 
ning  the  deputation  of  his  office  of  colonial  secretary,  and 
the  fees  and  emoluments  thereto  belonging,  on  condition  of 
2  •  B.  Manning  paying  to  Greville  yearly  and  every  year, 
during  so  long  time  as  T,  B.  Manning  should  hold  the  office 
under  Greville,  the  sum  of  450/.  without  any  deduction 
or  abatement  whatsoever;  and  that  afterwards,  Keene,  in 
pursuance  of  such  supposed  corrupt  bargain  and  sale,  and 
as  surety  for  the  due  payment  by  T,  B.  Manning  of  the 
sum  of  450/.,  executed  the  bond. 

Fifthly,  that  the  office  of  colonial  secretary  before  and  at 
the  time  of  the  supposed  corrupt  agreement,  bargain  and 
sale  hereinafter  next  mentioned,  and  at  the  time  of  executing 
the  bond,  was  an  office  touching  and  concerning  the  execu* 
tion  of  justice  in  the  island  of  Tobago  ;  concluding  like  the 
fourth  plea. 

Sixthly,  the  same  as  the  fourth,  except  in  describing  the 
office  as  one  touching  and  concerning  the  clerkship  of  the 
Court  of  Common  Pleas  in  the  island  of  Tobago,  and  oc- 
cupied there  in  the  said  Court  of  Common  Pleas,  being 
a  court  of  record  wherein  justice  was  administered  in  the 
island. 

Seventhly  and  eighthly,  that  the  bond  was  obtained  by 
fraud,  covin,  and  misrepresentation. 

Replication,  joining  issue  upon  the  first  plea  ;  denying 
the  alleged  corrupt  agreements  in  the  second,  third,  fourth, 
fifth,  and  sixth  pleas  respectively  mentioned  ;  denying  also 
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the  alleged  fraud  and  covin  in  the  seventh  and  eighth  pleas         18S9. 
mentioned ;  and  suggesting  breaches  under  the  statute. 

Rejoinder,  joining  issue  upon  all  those  denials.  v. 

At  the  trial  the  jury  found  for  the  plaintiff  on  the  first,       Atkins. 
seventh,  and  eighth  issues ;  and  a  verdict  was  taken  also  for 
the  plaintiff  upon  all  the  other  issues,  subject  to  the  opinion 
of  the  Court  upon  the  following  case : — 

The  plaintiff  being  colonial  secretary  of  the  island  of 
Tobago,  under  letters-patent  heretofore  granted  by  the 
crown  under  the  seal  of  the  island,  wherebv  he  bad  been 
constituted  and  appointed  such  secretary,  to  hold  and 
exercise  such  office  by  himself  or  his  sufficient  deputy, 
shortly  before  the  execution  of  the  above  mentioned  bond> 
agreed  with  T.  B.  Manning,  A.  Manning  and  Keene,  to 
appoint  the  said  T.  B.  Manning  his  deputy  to  execute  the 
duties  of  the  said  office  of  colonial  secretary,  and  to  allow 
him  to  receive  the  fees  and  emoluments  thereto  belonging, 
on  condition  of  the  said  T.  B.  Manning  paying  at  all  events 
to  the  plaintiff  the  sum  of  450/.  yearly  during  the  period, 
by  the  payments  and  at  the  times  in  the  condition  of  the 
bond  respectively  mentioned.  In  pursuance  of  this  agree- 
ment, the  bond  in  question  was  executed  by  the  defendants' 
testator  as  one  of  the  sureties  of  T.  B.  Manning,  who  was 
appointed  deputy,  and  continued  in  the  enjoyment  of  the 
office  of  deputy  colonial  secretary,  and  in  the  receipt  of  the 
said  fees  and  emoluments,  from  the  15th  April,  1822,  till 
the  15th  September,  1823,  when  he  was  dismissed  from 
his  said  office. 

The  jury  found  that  the  sum  of  450/.  a  year  was  to  be 
paid  absolutely,  whether  the  fees  were  more  or  less,  and 
that  the  fees  of  the  office  did,  after  deducting  the  expenses, 
exceed  the  sum  of  450/.  annually. 

Piatt,  for  the  plaintiff.  The  main  question  in  this  case 
will  be,  whether  the  bond  sued  upon  is  or  is  not  void  within 
the  provisions  of  the  statute  5  and  6  Edw.  6,  c.  16(a).     It 

(a)  Sect.  2  uf  which  enacts, 'Uhat  hereafter  baiiga'm  or  sell  any  office 
if  auy  person  or  persons  at  any  time      or  offices,  or  deputation  of  any 
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18  submitted  that  it  is  not.  The  proper  rale  for  the  con- 
struction of  the  statute,  and  for  ascertaining  whether  a  par- 
ticular transaction  is  or  is  not  within  its  operation,  is  very 
clearly  laid  down  in  the  case  of  Godolphin  v.  Tudor  (a). 
The  Court  there  said,  "  Where  an  office  is  within  the 
statute,  and  the  salary  is  certain,  if  the  principal  make  a 
deputation,  reserving  a  lesser  sum  out  of  the  salary,  it  is 
good.  So,  rf  the  profits  be  uncertain,  arising  from  fees,  if 
the  principal  make  a  deputation,  reserving  a  sum  certain 
out  of  the  fees  and  profits  of  the  office,  it  is  good.  For  in 
these  cases  the  deputy  is  not  to  pay  unless  the  profits  rise 
to  so  much ;  and  though  a  deputy  by  his  constitution  is  in 
place  of  his  principal,  yet  he  has  no  right  to  the  fees,  they 
still  continue  to  be  the  principal's :  so  that  as  to  him,  it  is 
only  reserving  a  part  of  his  own,  and  giving  away  the  rest 
to  another.  But  where  the  reservation  or  agreement  is, 
not  to  pay  out  of  the  profits,  but  to  pay  generally  a  certain 
sum,  it  must  be  paid  at  all  events,  and  such  bond  is  void  by 
the  statute.'^  Here  the  agreement  was  to  pay  450/.  a  year 
out  of  the  fees  and  emoluments  of  the  office  ;  therefore  the 


office  or  offices,  or  anjr  part  or  par- 
cel of  any  of  them,  or  receive,  have, 
or  take  any  money,  fee,  reward,  or 
any  other  profit  directly  or  indi- 
rectly, or  take  any  promise,  agree- 
ment, covenant,  bond,  or  any  as- 
sorance  to  receive  or  have  any 
noney,  fee,  reward,  or  other  profit 
directly  or  indirectly,  for  any  office 
or  offices,  or  for  the  deputation  of 
any  office  or  offices,  or  any  part  of 
any  of  them ;  or  to  the  intent  that 
any  person  should  have,  exercise 
or  enjoy  any  office  or  offices,  or  the 
deputation  of  any  office  or  offices, 
or  any  part  of  any  of  them ;  which 
office  or  offices,  or  any  part  or  par- 
cel of  them,  shall  in  any  wise  touch 
or  concern  the  administration  or 
execution  of  justice,  or  the  receipt, 
controhuent  or  payment  of  any  of 


the  king's  highness*  treasure,  money, 
rent,  revenue,  &c.,  or  which  shall 
concern  or  touch  any  clerkship  to 
be  occupied  in  any  manner  of  court 
of  record,  wherein  justice  is  to  be 
ministered  :  that  then  all  and  every 
such  person  and  persons  shall  lose 
and  forfeit  all  his  and  their  right, 
interest  and  estate  of,  in,  or  to  any 
of  tlie  said  office  or  offices.*' 

And  sect.  3  enacts,  ^  that  all  and 
every  such  bargains,  sales,  pro- 
mises, bonds,  agreements,  cove- 
nants and  assurances  as  be  before 
specified,  shall  be  void  to  and 
against  him  and  them  by  whom  any 
such  bai^ain,  sale,  bond,  promise, 
covenaut  or  assurance  shall  be  had 
or  made." 

(a)  2  Salk.  4C8;  confirmed  in 
Dom.  Proc.  1  Bro.  P.C.2dud.  185 
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bond  is  good,  within  the  very  language  of  the  Court  in  that        i899. 

case.     The  same  distinction  was  acted  upon  in  the  case  of      ^*^^v*^^ 

Greville 

Culliford  V.  De  Cardonell(a),  where  the  Court  said,  "  This  ^,. 

bond  is  not  within  the  statute,  because  the  condition  is  not       Atkins, 

to  pay  him  so  much  in  gross,  but  half  the  profits,  which 

must  be  sued  for  in  the  principal's  name ;  for  they  belong 

to  him,  though  out  of  them  a  share  is  to  be  allowed  to  the 

deputy  for  his  service.''     But  the  statute  5  &  6  Edw.  6,  c. 

l6,  does  not  extend  to  the  colonies,  Blankardv,Galdy(J>), 

therefore  the  question  arises  whether  the  recent  statute  of 

49  Geo,  3,  c.  126,  which  does  extend  to  the  colonies,  has 

any  effect  upon  the  bond  in  this  case.     Now  the  latter 

statute  contains  no  provision  for  avoiding  securities  given 

in  cases  like  the  present;  it  merely  enacts^  in  section  1, 

that  all  the  provisions  in  the  former  act  contained  shall 

extend  and  be  construed  to  extend  to  all  offices  in  the  gift 

of  the  crown  or  of  any  office  appointed  by  the  crown: 

therefore,  the  question  in  this  case  is  in  reality  precisely  the 

same  with  reference  to  both  the  statutes.     The  49  Geo.  3, 

c.  126,  however,  provides,  in  section  10,  that  nothing  in  it 

contained  shall  extend  or  be  construed  to  extend  to  prevent 

or  make  void  any  deputation  to  any  office  in  any  case  in 

which  it  is  lawful  to  appoint  a  deputy,  or  any  agreement, 

contract^  bond  or  assurance  lawfully  made  in  respect  of  any 

allowance,  salary  or  payment  made,  or  agreed  to  be  made 

by  or  to  such  principal  or  deputy  respectively,  out  of  the 

fees  or  profits  of  such  office.     Now  the  condition  of  this 

bond  recites  an  agreement  to  pay  the  plaintiff  a  fixed  sum 

of  450/.  a  year,  out  of  the  fees  and  emoluments  of  the  office, 

an  agreement  which  is  perfectly  lawful  under  both  the  acts 

of  parliament.     The  defendants  were  not  liable  to  pay,  nor 

<:ould  the  plaintiff  recover^  unless  the  fees  amounted  to 

450/.  a  year ;  and  the  case  finds  that  they  exceeded  that 

sum.     The  jury,  indeed,  found  that  the  money  was  to  be 

paid  absolutely  and  at  all  events  ;  but  that  was  a  finding  in 

(a)  2  Salk.  466.  (6)  Iliid.  411. 
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18^9.         contradiction  of  the  bond,  and  must  be  rejected  accordingly* 

Lastly,  the  case  finds  that  the  plaintiff  was  appointed  to 

V.  hold  and  exercise  the  oflSce  by  himself  or  his  sufficient 

Atkins.       deputy ^  which  is  decisive  to  shew  that  the  transaction  is 

not  within  the  mischief  intended  to  be  remedied  by  the 

legislature. 

G.  jR.  CrosSf  conti'4.  The  bond  is  clearly  void.  The 
office  was  on<&  in  the  gift  of  the  crown,  and  the  sale  of  the 
deputation  was  rendered  illegal  by  the  reservation  of  a  sum 
certain  to  be  paid  absolutely  and  at  all  events.  [Lord 
Tenterden,  C.  J.  The  short  question  seems  to  mjQ  to  be, 
whether  the  finding  of  the  jury  upon  that  subject  is  to  be 
received  or  rejected ;  whether  it  is  so  totally  inconsistent 
with  the  bond  that  we  are  bound  to  reject  it.]  That  is  the 
question,  and  the  answer  to  it  is  that  the  fact  cannot  be 
rejected,  and  for  two  reasons :  first,  that  taking,  the  recital 
and  the  condition  together,  and  looking  at  the  bond  as  a 
whole,  it  is  apparent  upon  the  face  of  it  that  the  money  was 
intended  to  be  secured  payable  at  all  events,  and,  therefore, 
that  the  finding  was  not  inconsistent  with  the  bond;  and 
secondly,  that  even  if  the  finding  is  inconsistent  with  the 
bond,  still  it  was  competent  for  the  defendants  to  state 
upon  their  plea,  and  to  prove  by  their  evidence,  the  real 
nature  of  the  transaction  for  the  purpose  of  avoiding  the 
bond.  Collins  v.  BlatUem  (jo),  Faxton  v.  Popham  (6).  [Here 
the  Court  stopped  him.] 

Lord  Tenterden,  C.  J. — Looking  at  the  bond  itself 
there  is  strong  ground  for  contending,  and  the  belief  of  my 
mind  is,  that  the  parties  intended  that  the  money  should  be 
secured  so  as  to  be  payable  absolutely  and  at  all  events;  for 
the  payment  was  to  be  made  before  the  amount  of  the  fees 
could  possibly  be  ascertained.  But,  upon  the  authority  of 
the  cases  last  cited,  it  was  clearly  competent  for  the  jury  to 

(a)  2  Wilfi.  347.  {b)  9  East,  408. 
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find  the  fact  which  rendered  the  transaction  illegal.    They  1829. 

have  found  it,  and  that  fact  appearing,  the  bond  is  clearly  c^^^^ 

void,  and  the  defendants  are  entitled  to  the  judgment  of  the  v. 

Court.  ^^'^'~'- 

Bayley,  J. — This  case  is  one  of  the  exceptions  to  the 
general  rule  of  evidence,  that  parol  evidence  cannot  be 
admitted  to  contradict  or  vary  a  written  document.  The 
bond  is  apparently  legal,  but  when  it  is  suggested  that  the 
bond  itself  is  colourable  only,  and  that  the  real  agreement 
between  the  parties  was  illegal,  facts  are  clearly  admissible 
to  shew  what  the  real  transaction  was.  It  is  so  in  cases  of 
usurious  contracts,  and  it  is  so  in  the  present  case.  Then 
taking  the  fact  here  found  into  cousideration,  there  can  be 
no  doubt  that  the  bond  is  void. 

LiTTLEDALE,  J. — I  think  there  is  quite  enough  upon 
the  face  of  the  bond  to  shew  that  it  is  void,  without  taking 
into  consideration  the  finding  of  the  jury.  The  money  is 
made  payable  at  dates  when  the  amount  of  the  fees  could 
not  be  known,  which  of  itself  proves  the  intention  that  the 
money  should  be  paid  at  all  events.  However,  the  evidence 
was  clearly  admissible;  and  the  finding  of  the  jury  was  per- 
fectly conclusive  to  shew  that  the  bond  is  void. 

Parke,  J. — I  am  of  the  same  opinion.  The  terms  of 
the  condition  are  that  the  money  shall  be  paid  absolutely: 
not  that  they  shall  be  paid  out  of  the  fees. 

Judgment  for  the  defendants  (a). 

(a)  And  see  Co.  Lilt.  234  a. ;  Com.  Dig.  Officer,  K. 
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%,^.^^  BuRCH  V.  The  Earl  of  Livebpool. 

An  agreement  ASSUMPSIT.     The  declaration  stated,  that  in  the  life- 

riage'for  ^^^'  ^^^^  ^^  Catherine,  Countess  of  Liverpool,  by  an  agreement 

more  than  made  30lh  June,  1825,  between  the  countess  and  plaintiflT, 

determinable  ^^  ^^^  agreed  that  the  countess  should  hire  of  plaintiff,  and 

at  any  time  jjj^^  plaintiff  should  let  to  hire  to  the  countess,  a  carriage, 
upon  payment  "^  •  »         i 

of  a  year's  for  the  term  of  five  years  next  ensumg,  and  that  the  countess 
a  reement  not  s'*^"'^  P^y  *^  plaintiff  every  year  during  the  term,  for  the 
to  be  perform-  use  of  the  carriage,  ninety  guineas;  that  plaintiff  delivered 
year  from  the    ^^^  carriage  to  the  countess,  and  that  the  countess  received 

making  there-  the  same  from  plaintiff,  in  pursuance  of  the  agreement; 
of,  nnd  must       ,  ,  ,      t  .,.      •        ,  ... 

be  signed  by     that  the  countess  made  her  will,  thereby  appomtmg  de- 

the  party  robe  fgndant  her  executor,  and  died  in  October,  1827;  that  de- 
chai^ged  there- 
with, fendant  proved  the  will,  and  took  upon  himself  the  execu- 
tion thereof,  and  thereby  and  by  means  of  the  premises 
became  liable  to  and  bound  by  the  agreement  for  the 
remainder  of  the  term ;  that  being  so  liable,  in  considera- 
tion that  plaintiff  would  suffer  the  agreement  to  be  put  an 
end  to,  defendant  promised  to  pay  him  ninety  guineas; 
and  that  plaintiff  did  suffer  the  agreement  to  be  put  an  end 
to,  but  defendant  had  not  paid  the  money.  Plea,  non 
assumpsit,  and  issue  thereon.  At  the  trial  before  Lord 
TerUerden,  C.  J.,  at  the  London  adjourned  sittings  after  last 
term,  the  case  was  this: — On  the  30th  of  June,  1825,  the 
Countess  of  Liverpool,  who  had  had  previous  dealings  with 
the  plaintiff,  hired  of  him  a  carriage  for  five  years,  at  ninety 
guineas  a  year,  paying  one  year's  hire  in  advance,  which 
she  continued  to  do  till  she  died  in  September,  1827.  In 
the  following  month  the  defendant  called  upon  the  plaintiff, 
informed  him  of  that  event,  aiid  inquired  what  was  generally 
done  under  such  circumstances.  The  plaintiff  stated,  that 
tll%  custom  of  the  trade  was,  and  it  was  proved  to  be  so  at 
the  trial,  to  pay  one  year's  hire  as  a  consideration  for  put- 
ting an  end  to  the  agreement  before  the  time  expired.  The 
defendant  replied,  that  he  understood  such  was  the  custom  ; 
that  he  was  leaving  London  for  a  few  days,  but  would 
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previously    send  the  carriage   home,    and  that  upon  his 
return  he  would  either  write  or  send  to  the  plaintiff,  and        Buacii 
settle  the  matter.     The  carriage  was  sent  home  on  the  17th  v. 

of  October,  1827,  but  no  further  notice  of  the  matter  was  Lyverpool 
ever  taken  by  the  defendant,  and  at  length  the  present 
action  was  brought.  It  was  contended  on  the  part  of  the 
defendant,  that  there  was  no  proof  of  any  promise  by  him 
personally  to  pay  the  amount  of  the  year's  hire,  and  that, 
even  if  there  had  been,  there  was  no  consideration  whereon 
to  found  such  a  promise,  because  there  was  no  proof  of 
any  written  agreement  having  been  executed  by  the  Countess 
of  Liverpool,  which  there  ought  to  have  been,  pursuant  to 
tlie  provisions  of  the  fourth  section  of  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  the  agreement  proved  being  one  which  was 
"  not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof."  It  was  insisted  contra  for  the  plaintiff, 
that  the  agreement  must  be  considered  as  having  been 
entered  into  with  reference  to  the  custom  proved,  in  which 
case  the  agreement  would  be  determinable  at  any  time  and 
might  be  performed  within  a  year,  and  no  note  in  writing 
would  be  necessary.  The  Lord  Chief  Justice  was  of 
opinion  that  the  agreement  made  between  the  Countess  of 
Liverpool  and  the  plaintiff  was,  by  the  express  terms  of  it, 
an  agreement  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  and  that,  therefore,  not 
having  been  signed  by  the  countess,  it  would  not  have  been 
binding  upon  her,  and  consequently  formed  no  considera- 
tion for  any  promise  made  by  the  defendant  personally  to 
pay  the  money.  His  lordship,  therefore,  directed  a  non- 
suit, but  gave  the  plaintiff  leave  to  move  to  enter  a  verdict 
in  his  favour  for  ninety  guineas. 

JP.  Pollock  now  moved  accordingly.  The  agreement 
proved  must  be  construed  with  reference  to  the  custom  of 
the  trade,  and  so  construed,  it  was  an  agreement  for  five 
years,  determinable  at  any  time  either  by  the  countess  or 
her  legal  representative  upon  payment  of  one  year's  hire. 
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Then  it  waaan  agreement  which  might  be  performed  within 
one  year  from  the  making  of  it,  and  did  not  require  to  be 
in  writing  and  signed  by  the  countess.  If  the  countess  had 
died  within  the  first  year  of  the  term,  her  executor  might 
clearly  have  put  an  end  to  the  agreement ;  and  an  agree- 
ment which  might  have  been>  although  in  fact  it  has  not 
been  performed  within  a  year  from  the  making  of  it,  is  not 
within  the  provision  of  the  statute  (a).  [Bay ley,  J.  There 
the  defendant  would  be  liable  only  in  his  representative 
character  as  executor;  here  he  is  sued  in  his  personal  cha- 
racter, as  upon  a  promise  made- by  himself.] 


Lord  Tenterden,  C.J. — It  is  evident,  from  the  express 
language  of  the  agreement,  that  it  was  an  agreement  not  to 
be  performed  within  the  space  of  one  year  from  the  making 
thereof,  but,  on  the  contrary,  that  it  was  to  continue  for  a 
term  of  five  years.  It  was,  therefore,  within  the  statute, 
and  ought  to  have  been  signed  by  the  party  to  be  charged 
therewith  (6). 


(a)  The  statute  extends  to  all 
contracts  which  are  not  to  be  car- 
ried into  full,  effective,  and  com- 
plete execution,  within  the  space 
of  one  year  from  the  making  there- 
of. The  word  "  performed"  does 
not  signify  an  inchoate  perform- 
ance, or  part  execution  of  the 
agre«ment;  and  the  provisions  of 
the  statute  render  a  parol  contract 
void,  if  it  appear  to  have  been  the 
express  understanding  of  the  par- 
ties at  the  time,  that  it  was  not  to 
be  completed  within  a  year;  though 
it  might  be,  and  was  in  fact,  in 
part  performed  within  that  period. 
Chitty,  jun,  on  Contracts,  209. 
Bat  contracts  which  may  or  may 
not  happen  to  be  performed  within 
a  year,  have  been  held  not  to  be 
within  the  statute.  Thus  an  agree- 
ment to  leave  money  by  wUl  need 


not  be  in  writing,  though  uncertain 
as  to  the  time  of  performance. 
Fenton  v.  EmhlerSy  3  Burr.  1278; 
1  W.  Bla.  353.  So  a  parol  pro- 
mise to  be  performed  on  a  contin- 
gency, as  to  pay  so  much  money 
on  the  return  of  such  a  ship,  is  not 
within  the  statute,  though  the  ship 
do  not  arrive  within  a  year.  Ano^ 
nytnous,  1  Salk.  280.  And  see 
Feter  v.  Compton,  Skinner,  353; 
Smith  V.  Westall,  1  Ld.  Raym.  3 16 ; 
Selw.  N. P.  839,  7th  edit.;  Chitty's 
Statutes,  372,  n. 

(6)  "  Where  the  agreement  is  to 
be  performed  upon  a  contingency, 
and  it  does  not  appear  on  the 
face  of  the  agreement  that  it  is  to 
be  performed  afler  the  year,  there 
a  note  in  writing  is  not  necessary, 
for  the  contingency  might  happen 
within  the  year;  but  where  it  op- 
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Bayley,  J. — Even  if  the  custom  proved,  which  I  cannot 
help  considering  as  a  very  extraordinary  one,  could  be 
regarded  as  forming  part  of  the  contract,  still  the  contract 
was,  in  its  express  terms,  a  contract  for  five  years,  deter- 
minable by  the  parties  within  that  period.  It  was  in  its 
very  language  a  contract  agreed  not  to  be  performed  within 
a  year,  and  therefore  within  the  Statute  of  Frauds  (a). 
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The  other  Judges  concurred. 


Rule  refused  (6), 


pears  from  the  whole  tenor  of  the 
agreement  chat  it  is  to  be  performed 
after  the  year,  then  a  note  in  writ- 
ing is  necessary.''  By  a  majority 
of  the  Judges  in  Peter  v.  Compton, 
Skinner,  353. 

(a)  "  The  Statute  of  Frauds 
plainly  means  an  agreement  not  to 
be  performed  within  the  space  of 


a  year,  and  expressly  and  specifi- 
cally so  agreed.^*  fiy  Denison^  J., 
3  Burr.  1281 ;  in  Fenton  v.  Emhlers^ 
3  Burr.  1278;  1  W.  Bla.  353. 

(6)  And  see  BoydeU  v.  Drum" 
mondf  2  Campb.  160,  1 1  East,  142; 
Gilbert  v.  Sykes,  16  East,  150,154; 
Williams  v.  Jones,  7  D.  &  R.  549, 
5  B.&C.  108. 


1839. 


BURCH 

V. 

Earl  of 
Liverpool. 


Sweeting  v.  Halse. 

1  HE  plaintiff  in  this  case  having  obtained  a  rule  absolute 
for  a  new  trial  (c),  subsequently  obtained  a  rule  to  shew 
cause  why  he  should  not  be  at  liberty  to  amend  his  decla- 
ration, upon  payment  of  costs,  by  adding  counts  upon  the 
second  contract,  which  had  been  improperly  submitted  to 
the  jury  on  the  first  trial. 

Campbell  and  Bar  stow  shewed  cause.  If  the  Court 
allow  the  proposed  amendment,  they  will  go  farther  than 
has  ever  yet  been  gone  according  to  any  precedent.  This 
is  the  case  of  a  plaintiff,  who  having  declared  upon  a  parti- 


(c)  Jn/e,  287.  The  plaintiff  was 
the  drawer,  and  the  defendant  the 
acceptor,  of  a  bill  of  exchange. 
Before  the  bill  became  due,  the 
defendant's  name  was  erased,  and 
a  new  contract  between  the  plain- 


tiff and  the  defendant  was  indorsed 
upon  the  bill,  but  was  not  stamped. 
The  declaration  contained  no  count 
upon  this  new  contract,  and  the 
object  of  the  present  rule  was  to 
supply  that  defect. 


Where,  in  an 
action  upon  a 
bill  of  ex- 
change, it  ap- 
peared that 
the  bill  had 
been  cancel- 
led, and  a  new 
one  substitut- 
ed, which  was 
not  declared 
upon,  and  the 
defendant 
thereupon  had 
a  verdict,  the 
Court  refused 
to  allow  the 
plaintiff  to 
amend  upon 
payment  of 
costs,  by  ad- 
ding counts 
upon  the  new 
bill. 
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1329.         cular  contract,  gone  to  trial,  and  failed,  but  afterwards  ob- 
^"^^^^^^      tained  a  new  trial,  now  seeks  to  engraft  upon  his  original 
V.  action  an  entirely  new  cause  of  action,  founded  upon  an 

Halsr.  entirely  new  contract.  No  case  can  be  found  authorising 
such  an  amendment  as  this.  The  case  which  has  gone  the 
farthest  upon  the  subject  is  that  of  Atkinson  v.  Bell  (a). 
There  the  plaintiffs,  who  declared  for  goods  bargained  and 
sold,  and  for  work,  labour  and  materials,  being,  from  the 
peculiar  circumstances  of  the  case,  unable  to  support  either 
of  those  counts,  were  permitted,  upon  payment  of  costs, 
to  amend  their  declaration  by  adding  counts  for  not  accept- 
ing the  goods,  and  to  go  to  a  new  trial;  Bayley,J.f  observ- 
ing, however,  (b)  "  that  the  permission  to  amend  was 
granted  solely  on  account  of  the  hardship  of  the  case,  and 
must  not  be  drawn  into  a  precedent."  But  even  if  that 
case  could  be  drawn  into  a  precedent,  it  does  not  go  the 
length  which  would  be  requisite  to  support  the  present 
application.  In  that  case  there  was  only  one  contract,  and 
the  difficulty  under  which  the  plaintiffs  laboured  was,  that 
they  had  not  so  described  the  contract  in  the  declaration  as 
to  let  in  evidence  of  what  the  contract  really  was;  upon 
the  contract,  as  it  really  existed  between  the  parties,  it  was 
not  doubted  that  the  plaintiffs  were  entitled  to  recover. 
Here  the  case  is  essentially  different.  There  have  been 
two  distinct  contracts  entered  into  between  these  parties. 
The  plaintiff  made  his  election  to  proceed  upon  one  of 
them ;  but  he  failed,  because  it  appeared  that  that  contract 
had  been  rescinded,  and  a  new  contract,  with  different 
terms,  entered  into.  The  contract  upon  which  this  plaintiff 
sued  would  not  entitle  him  to  a  verdict,  whatever  might  be 
the  form  of  his  declaration.  Then  his  action  having  failed 
upon  the  first  contract,  he  seeks  to  amend  his  declaration 
for  the  purpose  of  prosecuting  the  same  action  upon  the 
second  contract.  But  this  he  cannot  be  allowed  to  do; 
he  must  bring  a  fresh  action.  The  answer  so  frequently 
given  to  motions  for  setting  aside  nonsuits,  may  most  pro- 
Co)  2  M.  &  R.  292;  8  B.  &  C.  277.  (6)  2  M.  &  R.  S02. 
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perly  be  given  to   the   present  plaintiff,   ''  YoU  are  not        1829^ 
concluded — you  may  bring  a  fresh  action."     The  plaintiff      v^s/-^/ 
here  is  not. concluded;  because^  although  in  point  of  form  v, 

there  is  a  verdict  against  him,  the  judgment  on.that  verdict  Halsb. 
will  be  no  bar  to  a  fresh  action,  if  that  be  founded  upon  a 
different  contract.  1/  this  amendment  be  allowed,  the  de- 
fendant may  be  burthened  with  the  earlier  costs  of>  the 
cause;  because  he  may  be  without  an  answer  to  the  new 
counts,  and  may  have  defended  the  action  solely  upon  the 
strength  of  the  former  objection. 

Sir  J.  Scarlett  and  Chitty,  contrd.     Even  if  there  were  no 
precedent  for  this  application,  the  Court,  in  the  exercise  of 
that  discretion  which  regulates  all  motions  to  amend,  would 
allow  the  amendment  prayed.     The  objection  taken  at  the 
trial  was  against  the  merits  of  the  case;  and  the  opposition  to 
this  motion  is  equally  so.    The  proposed  amendment  cannot 
in  any  way  prejudice  the  defendant;  his  defence,  if  he  have 
any,  will  be  equally  available,  whether  it  be  offered  to  the 
new  counts,  if  allowed  in  this  action,  or  to  similar  counts 
in  another  action.     But  this  application  is  not  without 
precedent.     The  Court  ard  in  the  constant  habit  of  allow- 
ing declarations  in  ejectment  to  be  amended,  by  adding 
counts  upon  new  demises,  on  such  terms  as  they  think 
reasonable.     In  those  cases  a  new  action  is,  in  point  of 
substance,  as  well  as  of  form,  engrafted  upon  the  old ;  and 
it  frequently  happens  that  the  lessor  of  the  plaintiff  recovers 
upon  the  demise  which  he  has  been  allowed  to  add  upon 
payment  of  costs.     The  circumstance  of  the  cause  being  so 
far  advanced  does  not  affect  the  principle;  the  only  dif- 
ference it  produces  is  in  the  amount  of  costs  which  the 
plaintiff  has  to  pay.     The  case  of  Atkinson  v.  pell  shews  that 
the  advanced  stage  of  the  cause  is  not  an  insuperable  objec- 
tion to  the  allowance  of  an  amendment,  if  the  Court  think 
that  the  justice  of  the  case  calls  for  it.     The  best  test  to  try 
whether  the  justice  of  the  case  calls  for  it  here,  is  to  see 
whether  the  defendant  will  consent  to  suffer  judgment  by 

VOL.  IV.  c  c 
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default  upon  the  new  counts,  upon  the  plaintiff  undertak- 
SwEETLNG     ^^S  ^^  P*y  *'*  ^'^®  costs  of  this  causc.     [This  proposal  was 
V*  not  accepted.]     The  refusal  to  accept  this  proposal  shews^ 

that  the  defendant  cannot  be  prejudiced  by  the  amendment, 
and  that  he  has,  or  conceives  that  he  has,  a  defence  to  the 
new  counts.  It  follows,  that  he  cannot  be  supposed  to 
have  defended  this  action  solely  upon  the  strength  of  the 
former  objection. 

Lord  Tenterden,  C.J. — I  think  if  we  were  to  make 
this  rule  absolute,  we  should  be  going  further  than  the 
Courts  have  ever  gone  hitherto  in  cases  of  this  description. 
There  will  be  no  end  to  applications  of  this  nature,  if  they 
are  once  yielded  to.  The  safer  course,  and  that  which 
will  compel  parties  to  pay  some  attention  to  their  own 
cases,  will,  in  my  opinion,  be,  to  refuse  to  assist  them  in 
so  advanced  a  stage  of  the  cause.  The  plaintiff  must  be 
left  to  his  remedy  by  a  new  action.  I  am  sorry  for  it; 
because  the  objection  to  the  amendment  is  against  the 
merits  of  the  case. 

The  other  Judges  concurred. 

Rule  discharged. 


George  Barker,  one  of  the  Executors  of  Matthew 
Bowles,  deceased,  v.  Charles  May,  and  Mary  his 
Wife. 

Money  arising  1  HIS  was  a  rule  for  a  prohibition,  obtained  upon  affidavits 

from  the  sale      ,.     ,     .         ,      ^  ,,       .     ^ 

of  lands  devis-  oisclosmg  the  following  facts : — 

ed  to  execu-         The  testator,  M.  Bowles,  by  his  will  appointed  S.Bowles 

tors  m  trust  to        ,  ^    «     »  •  • 

sell  for  the        and  G.  Barker  his  executors,  and  devised  to  them,  their 

l!!i^t-'  2L     heirs  and  assigns,  all  his  lands,  tenements,  hereditaments, 
Jesacies,  con-  . 

stitutes  equit-   8cc.|  in  trust  to  sell  and  dispose  of  the  same,  and  directed 

legal',  assets;     ^^^^  ^^^  money  which  should  arise  from  the  sale,  as  well  as 

and  cannot  be  • 

sued  for  in  the  Ecclesiastical  Court. 
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the  rents  and  profits  until  the  sale,  should  be  deemed  to  be  1829. 
part  of  his  personal  estate ;  and  that  such  money,  rents 
and  profits  should  be  subject  to  the  dispositions  therein- 
after mentioned  concerning  his  personal  estat«.  He  then 
directed  his  personal  estate  to  be  sold ;  and  when  the  money 
arising  from  the  sale  of  his  personal  estate,  and  from  the 
lands,  &c.  thereinbefore  made  saleable,  and  the  rents  and 
profits  thereof,  should  have  been  collected,  lie  disposed  of 
the  same  in  the  manner  therein  mentioned.  He  bequeathed 
several  legacies,  and,  among  others,  one  to  M,  May,  the 
wife  of  C.  May,  The  will  was  proved  in  1815.  In  1828 
a  citation  issued  out  of  the  Consistorial  Court  of  Norwich, 
at  the  suit  of  May  and  his  wife,  whereby  Barker,  as  one  of 
the  executors  of  M.  Bowles^  was  required  to  produce  an  in- 
ventory and  account  of  the  goods  and  chattels,  8lc.,  which 
bad  come  to  his  possession  as  executor  of  M.  Bowles,  Bar^ 
ker  accounted  for  all  the  personal  estate,  and  admitted  that 
he  had  in  his  hands  the  sum  of  [59L  \6s„  arising  from  the 
sale  of  the  real  estate ;  but  insisted  that  he  was  not  liable 
to- account  for  the  same,  it  not  being  part  of  the  personal 
estate  of  M.  Bowles.  May  and  his  wife  then  presented, 
for  admission,  to  the  Judge  of  the  Court,  a  libel,  for  the 
purpose  of  enforcing  payment  of  their  legacy ;  and  the 
Judge  admitted  the  libel.  The  present  rule  was  then  moved 
for,  on  the  ground  that  the  devise  being  of  real  estate,  the 
Consistorial  Court  had  not  jurisdiction  to  entertain  the 
suit ;  and  that  a  devise  of  real  estate,  although  to  executors 
for  sale,  was  a  trust,  and  the  proceeds  of  the  sale  equitable, 
and  not  legal,  assets. 

Tvidalf  S.  G.,  now  shewed  cause.  The  Consistorial 
Court  has  jurisdiction  to  entertain  this  suit  The  testator 
has  expressly  directed  that  the  proceeds  of  his  real  estate, 
when  sold,  shall  be  deemed  part  of  his  personal  estate;  the 
executor,  by  inserting  the  proceeds  of  the  real  estate  in  his 
inventory  and  account,  has  admitted  that  they  are  part  of 
the  personal  estate  :  and  the  real  estate  having  been  sold, 

c  c  2 
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]^^^-  ^      and  the  money  realized  by  the  executor,  that  money  has  be- 
come, in  point  of  law,  personalty.     Prohibition,  therefore, 
will  not  lie  in  this  case;  Anon t/mous  case  in  Dyer(£r).  There, 
'^  a  man  devised  lands  to  his  executors  to  be  sold,  directing 
that  the  money  arising  therefrom  should  be  disposed  of  in 
legacies  specially  expressed  in  his  will.     One  of  the  lega- 
tees, after  probate  of  the  will,  sued  in  the  Court  Christian 
for  his  legacy ;  and  the  question  was,  whether  prohibition 
would  lie  in  such  case.     And  Catline,  Dyer,  and  Saunders 
thought  that  it  would  not  lie,  because  the  money  was  assets 
in  the  hands  of  the  executor,  and  there  was  no  remedy  for 
the  legacy  in  the  temporal  court."    In  Love  v.  Naplesden  (6), 
it  was  held  that  a  legacy  bequeathed  out  of  the  profits  of  free- 
hold and  leasehold  lands  might  be  sued  for  in  the  Spiritual 
Court,  although  the  term  expired,  and  the  devisee  of  the 
freehold  died  before  payment.     ''  They  brought  prohibition, 
surmising  that  this  legacy  being  out  of  the  profits  of  land, 
no  suit  could  be  in  the  Ecclesiastical  Court  for  it.     But  in 
regard  it  was  a  mere  personal  legacy,  although  to  be  raised 
out  of  the  profits  of  land,  yet  being  raised  out  of  the  lease 
for  years  as  well  as  out  of  the  land,  and  he  (the  executor) 
having  raised  it,  and  being  dead  without  payment,  there 
being  no  action  maintainable  for  it  at  the  common  law  by 
account  against  his  executors  or  otherwise  ;  it  is  therefore 
reason  she  (the  legatee)  should  have  her  remedy  in  the 
Spiritual  Court :  whereupon  a  consultation  was  awarded.^ 
In  Netter  v.  Brett  (c)  Croke,  J.,  who  differed  from  the  rest 
of  the  Court,  said,  "  I  assented  to  the  case  in  9  Eliz.  (Dyer, 
264),  upon  this  reason,  because  the  land  being  sold,  the 
money  is  personal,  and  assets  in  the  hands  of  the  executor, 
so  as  it  savours  not  of  the  realty,  being  executed/'     In 
Hassett  V.  Bassett  {d),  a  legacy  was  charged   upon  a  fund 
partly  real  and  partly  personal,  payable  at  twenty-one  or 
marriage.     The  legatee  died  before  twenty-one,  and  un- 
married.    Assets  were  admitted.     The  personal  represen- 

(a)  Dyer,  264,  (41).  (c)  Cro.  Car.  397. 

(6)  Cro.  Jac.  279.  (d)  3  Atk.  208. 
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tative  of  the  legatee  having  sued  in  the  Spiritual  Court  for         1899. 
the  legacy,  the  Lord  Chancellor  refused  an  injunction  to 
stay  the  proceedings,  being  of  opinion  that  the  legacy  was 
charged  upon  personal  estate,  and  was  within  the  jurisdic- 
of  the  Spiritual  Court. 

Hutchinson,  contrd.  The  Spiritual  Court  has  clearly  no 
jurisdiction  over  this  case.  At  the  close  of  the  report  of 
the  Anonymous  case  cited  from  Dyer  (a),  it  is  said,  '*  But 
Bendlows  said  it  had  been  held  otherwise  before  this  in  one 
case/'  and  Paschall  v.  Ketterich  (6)  is  referred  to,  which  is 
this : — *'  Note,  by  the  opinion  of  all  the  justices  of  each 
bench,  that  where  a  man  devised  by  his  last  will  and  testa- 
ment in  writing,  that  his  executors  should  sell  his  lands, 
and  that  his  daughter  should  have  a  portion  of  the  money 
for  her  advancement,  and  so  with  respect  to  others  a  sum 
certain,  and  died,  and  his  executors  made  sale,  and  would 
not  pay  the  legacies,  whereupon  the  daughter  sued  them  in 
the  Court  Christian ;  prohibition  well  lies  in  that  case,  be- 
cause it  is  not  a  legacy  testamentary,  but  out  of  lands.'' 
And  in  a  note  to  that  case  it  is  added,  '^  This  book  was 
affirmed  by  Coke,  arguendo,  to  be  the  better  law,  and  that 
he  shall  sue  in  the  Court  of  the  King  for  the  money  ;  and 
so  it  was  adjudged  two  or  three  times  in  the  course  of  his 
practice  by  Coke."  Sambem  v.  Sambern  (c)  seems  to  be 
one  of  the  cases  there  alluded  to,  and  is  in  point.  In  Ed^ 
wards  v.  Graves  (d)  the  devise  was  to  trustees  to  sell  land, 
and  to  divide  the  money  between  the  defendant  and  three 
others  equally.  The  trustees  sold  the  land,  but  did  not 
pay  over  the  money,  and  the  defendant  sued  in  the  Spritual 
Court  for  his  fourth  share.  It  was  held  by  this  Court  that 
the  money  was  not  testamentary,  for  it  was  not  assets  to 

(a)  Dyer,  264,  (41).  justices     besides    Williams,    who 

(b)  Ibid.  151,  (5).  doubted  thereof.     Vide  Dyer,  151, 

(c)  2  Bulstr.  257.     And  in  7-orc  and  9  Eliz.  264.'* 
V.  Naplesden,  it  is  said,  "  a  con-  ((/)  Ilobart,  265. 
snltation  was  awarded  by  all  the 
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182P.  pay  debts,  but  a  sum  arising  out  of  land,  appointed  to 
special  uses  in  way  of  equity^  and  not  as  a  legacy,  and» 
therefore,  was  not  to  be  sued  for  in  the  Ecclesiastical  Court, 
but  in  a  Court  of  Equity ;  and  that  Court  cannot  hold  plea 
of  a  legacy  in  equity,  but  where  it  is  a  legacy  in  law  indeed ; 
for  they  must  hold  plea  by  their  law,  as  our  courts  of  law 
do.  In  Bastard  v.  Stockwell  {a)  it  was  held  that  none  can 
sue  in  the  Ecclesiastical  Court  for  a  legacy  arising  out  of 
land,  because  not  within  their  conusance.  And  these  cases 
are  consistent  with  the  rule  of  law  as  laid  down  in  BacoiCs 
Abridgement  {b)  and  in  Shepherd's  Touchstone  (c),  in  the 
latter  of  which  it  is  said,  "  If  one  devise  that  his  executors 
shall  sell  the  land,  and,  with  the  money  coming  or  made  of 
it,  shall  pay  such  and  such  legacies  or  sums  of  money  in 
particular,  to  such  and  such  persons  by  name  ;  this  is  not 
a  legacy  for  which  a  suit  lieth  in  a  Court  Christian  ;  but  for 
this  every  one  that  is  to  have  a  portion  may  have  account 
against  the  executors  after  the  sale."  And  Dyer,  151,  is 
referred  to.  In  Lewin  v.  Okeley  (d)  Lord  Hardwicke  de- 
cided that  wherever  an  executor  is  also  a  trustee  for  pay- 
ment of  debts,  the  assets  shall  still  be  equitable,  and  not 
legal.  Newton  v.  Bennett  (e)  is  to  the  same  effect.  Id 
Silk  V.  Prime  (f)  Lord  Camden  reviewed  all  the  authorities 
upon  the  subject,  and  decided,  that  wherever  the  land  is 
devised  for  the  payment  of  debts  to  the  same  persons  that 
are  made  executors,  the  assets  are  equitable,  and  his  decision 
was  confirmed  and  acted  upon  by  Lord  Eldon  in  Bailey  v, 
Ekins  (g)  and  Shiphard  v.  Lutwidge  (h). 

Lord  Tbnterdbn,  C.  J.--^I  am  of  opinion  that  this 
rule  for  a  prohibition  must  be  made  absolute.  It  certainly 
has  been  held  in  some  of  the  older  cases,  that  where  land 
is  devised  to  be  sold  by  executors^  or  devised  to  executors 

(a)  2  Shower,  50.  (c)   1  Bro.  C.  C.  134. 

(6)  Legacy,  (M).  (/)  Ibid.  138,  in  notes, 

(c)  Cap.  23 ;  p.  431,  5tli  ed.  (g)  7  Vescy,  319. 

(<0  2  Atk.  50.  (h)  8  Vesey,  26. 
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to  be  sold,  the  proceeds  of  the  sale  are  legal  assets*  But 
later  cases  have  established  that  ifland  be  devised  to  trustees 
to  be  sold  for  pa)^ment  of  debts ;  that  the  same  persons  are 
made  executors,  the  effect  of  that  is  to  create  a  charge  upon 
the  land  to  the  amount  of  the  debts;  that  there  the  proceeds 
of  the  land,  when  sold,  are  equitable,  and  not  legal,  assets  in 
the  hands  of  the  executors;  and,  therefore^  tliat  a  legatee 
entitled  to  a  portion  of  those  assets  cannot  sue  for  it  in  the 
Ecclesiastical  Court.  There  is  one  very  modern  and  very 
decisive  case  upon  the  subject,  I  mean  that  of  Clay  v. 
WUlis(a)j  in  this  Court.  There  land  was  devised  to  trustees, 
who  were  also  appointed  executors,  in  trust  to  sell,  and  to 
pay  debts,  and  discharge  incumbrances.  It  was  held  that 
the  money  arising  from  the  sale  was  equitable,  and  not  legal, 
assets.  Bayley,  J.  there  said,  "  Was  the  money  legal,  or 
was  it  equitable  assets  i  I  think  it  was  clearly  equitable, 
and  upon  two  clear  principles  ;  first,  that  the  subject-matter 
of  the  devise  was  equitable  property  at  the  time  of  the  tesn 
tator's  death  ;  and  secondly,  that  the  devise  was  in  trust  to 
pay  debts.  With  respect  to  the  first,  it  was  held  in  Sir 
Charles  Cox's  case  (b)  and  in  Uartwell  v.  Chitters  (c),  that 
the  equity  of  redemption  of  a  term  was  equitable  assets,  and 
so,  therefore,  is  the  equity  of  redemption  in  this  case.  With 
reference  to  the  second,  there  are  a  great  many* cases  directly 
in  point.  There  is  the  early  case  of  Lewin  v.Oie/ey,  then  Silk 
V.  Prime,  where  all  the  former  cases  were  fully  considered, 
and  Newton  v.  Bennett ;  all  which  have  been  recently  re- 
viewed and  recognized  as  law  by  the  present  Lord  Chancel- 
lor ((/),  in  Bailey  v.  Ekins,  and  Shiphardv,  Lutwidge.  Some 
of  the  old  cases  alluded  to  in  argument  have  certainly  de- 
cided that  the  proceeds  of  lands  devised  4o  trustees  for  the 
payment  of  debts,  they  being  also  made  executors,  are  legal 
assets;  but  all  the  more  recent  authorities  are  decidedly 
the  other  way."  (e)     And  HolrOyd,  J.  said,  "  Whatever  may 

(a)  2  D.  &  U.  539;   1  B.  &  C.  (c)  Ambler,  308. 

364.  (rf)  Lord  Eldon, 

(6)  3  P.  Wms.  341.  XO  '^  I^.  &  H.  546. 


CASES  IN  THE  KING  S  BENCH, 

have  been  decided  in  former  cases,  some  of  which  are  in 

Vernon,  it  has  been  since  completely  settled  that  a  devise 

to  trustees  (who  are  also  made  executors  of  the  will),  in  trust 

to  sell  for  the  payment  of  debts,  &c.  does  not  convert  the 

proceeds  into  legal,  but  renders  them  equitable,  assets. 

This  is  established  by  the  cases  which  have  been  alladed 

to  in  argument ;  Newton  y.  Bennett,  Silk  v.  Prime,  Lewin 

V.  Okeley,  Barton  v.  Boucher  and  Batson  v.  Lindegreen  {a). 

It  is  fully  established,  therefore,  that  in  such  a  case  as  the 

present  the  assets  are  equitable,  and  not  legal'^^)*   Now  that 

case^  in  principle,  is  not  distinguishable  from  the  present.  But, 

even  without  that  additional  authority,  I  should  have  been 

decidedly  of  opinion  that  the  principles  laid  down  in  the 

other  cases  which  have  been  cited,  furnish  a  plain  and 

intelligible  rule,  that  where  lands  are  devised  to  executors 

to  be  sold  for  the  payment  of  debts   and  legacies,  the 

money  arising  from  the  sale  is  to  be  deemed  equitable,  and 

not  legal,  assets.     In  this  case  the  executors  are  trustees  of 

the  money  arising  from  the  sale  of  the  land ;  that  money, 

therefore,  constitutes  equitable,  and  not  legal,  assets,  and 

cannot  be  sued  for  in  the  Ecclesiastical  Court.     As  to  the 

language  of  the  will,  it  is  only  necessary  to  observe  that  the 

testator  could  not  vary  the  legal  character  of  the  property, 

by  directing  that  it  should  be  deemed  part  of  his  personal 

estate. 

Bayley,  J.  concurred. 

LiTTLEDALE,  J. — I  am   of  the  same    opinion.     The 
proper  remedy  for  this  legatee  is  in  a  Court  of  Equity. 

Parke,  J.  concurred. 

Rule  absolute  for  a  Prohibition. 

(«)  2  Bro.  C.  C.  94.  (6)  2  D.  &  R.  548. 
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Tuck  V.  Tooke  and  Wright,  in  Error.  ^.^v^/ 

1 OOKE  and  Wright  sued  Tuck  in  the  Common  Pleas,  in  Where  a  corn- 
debt  on  bond  conditioned  for  the  payment  of  1000/.  to  the  ™>*«jou  of 

*^  ■'  bankrupt  is- 

obligees,  in  trust  for  Mary  Juler.  Plea:  that  after  the  bond  sues,  under 

had  become  absolute,  the  obligor  became  bankrupt,  stating  ^q^,,  ^f*^ 

the  necessary  facts  to  support  the  commission,  and  alleging  creditors 

surrender  and  conformity ;  that  after  he  had  passed  his  last  ^^^  meetings, 

examination,  a  meeting  of  divers  of  the  creditors  was  called,  called  in  pur- 

,  ,  suance  of  6 

upon  due  notice,  to  the  intent  that  such  creditors  should  Geo,  4,  cap. 

decide  upon  a  certain  offer  of  composition,  and  security  for  ^^»  ^^^'  ^^^' 
such  composition ;  that  the  obligor  and  William  Fox  Juler  cept  a  compo- 
offered  to  the  creditors  assembled,  and  all  others,  a  com-  ^      [^le  com- 
position and  security  for  the  same,  to  wit,  six  shillings  in  mission  is  su- 
the  pound;  which  the  creditors  then  present  agreed  to  take;  creditor,  not 

that  a  further  meeting  of  creditors  took  place  on  the  20th  pre*^.'^^  ^^  ^^® 

^  .  "^  .  .  meetings,  and 

of  June,  1826,  after  due  notice,  when  the  composition  and  not  acceding 
security  were  again  accepted. by  all  the  creditors  present;  ^,^J^g*,tion 

whereof  the  obligees  afterwards  had  notice ;  whereupon  the  or  proving  his 
.     .  1    J       A  i-  !•  1  debtunderthe 

commission  was  superseded.    Averment  of  readiness,  and  commission, 

tender  of  the  composition  and  security.     Replication :  that  i*  "J?'  ^^^^ 

.  of  his  acUon. 

the  plaintiffs  were  not,  nor  was  either  of  them,  present  at      Anlea,stat- 

the  meetings,  or  either  of  them,  and  had  not,  at  the  time  '?S.  ^|*.^      , 
when  these  meetings  or  either  of  them  were  held,  proved  the  defend- 
any    debt  under  the  commission,    or    ever  accepted,   or  ^^^j^  agreed 
agreed  to  accept,  such  offer  of  composition  and  security,  to  accept 
Rejoinder:  that  the  plaintiffs  did  accept  such  offer  of  com-  and  release 

position  and  security;  and  issue  thereon.  their debu, 

o.     1  rwi        that  several 

Sixth  plea :  that  before  the  execution  of  the  bond.  Tuck  creditors,  re- 
became  indebted  to  Mary  Juler  and  to  other  persons,  and  ^^'Jl^g^'^"  ^t 

ecuted  a  re- 
lease, and  that  the  plaintiff  afterwards  obtained  and  accepted  the  bond  in  suit  for  the 
residue  of  the  plaintiflP's  debt,  by  fraud  and  covin,  without  the  knowledge  or  consent, 
and  in  fraud  of  the  other  creditors,  is  tantamount  to  an  allegation,  not  of  ^aud  and  covin 
generally,  but  of  fraud  and  co\nn  effected  by  the  particular  means  described  in  the  in- 
ducement; and  as  the  facts  stated  do  not  shew  any  stipulation^for  the  eiving  of  the  bond 
contemporaneous  with  the  agreement  for  the  composition,  the  plaintiff  is  entitled  to 
judgment  non  obstante  veredicto,  afler  an  issue  upou  the  fraud  and  covin  found  in  fa- 
vour of  the  defendant. 
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1829.  was  unable  to  pay;  that  in  consideration  that  certain  friends 
^^^'^  of  Tuck  had  agreed  to  furnish  the  means  of  paying  a  com- 
V.  position,  it  was  agreed  between  Tuck^  Mary  Juler^  and  the 

^^^'  other  creditors,  that  she  and  they  would  accept  a  compost* 
tion  and  execute  a  release ;  and  that  divers  creditors,  con- 
fiding in  this  agreement,  accepted  the  composition,  and 
released  Tuck:  whereof  Mary  Juler  afterwards  had  notice. 
Averment,  that  the  bond  was  obtained  by  fraud  and  covin, 
that  is  to  say,  that  the  plaintiffs,  at  the  request  of  Mary 
Juler,  obtained  the  same  of  Tuck,  to  secure  to  them,  in 
trust  as  aforesaid,  the  residue  of  the  said  debt,  with  in- 
terest, and  deducting  the  amount  of  the  composition, 
without  the  knowledge,  and  in  fraud,  of  the  other  creditors. 
Replication:  that  the  bond  was  obtained  fairly  and  ho- 
nestly, and  not  by  fraud  or  covin.  At  the  trial  before  Best, 
C.  J.,  the  jury  found  all  the  issues  for  the  obligees,  except 
that  on  the  replication  to  the  sixth  plea;  in  respect  of 
which  the  verdict  was,  that  the  bond  was  not  obtained 
fairly  and  honestly,  but  by  fraud  and  covin,  modo  et  formft. 
Upon  argument,  the  Court  of  Common  Pleas  gave  judgment 
for  the  obligees  on  that  issue,  non  obstante  veredicto ;  and 
a  general  judgment  having  been  entered  for  them>  a  writ  of 
error  was  brought,  returnable  in  this  Court.  Errors  being 
assigned,  the  same  were  now  argued  by 

Kelly,  for  the  plaintiff  in  error.  The  matters  of  the  sixth 
plea  amount  to  a  fraud  in  law.  But  supposing  they  are 
not  sufficient  to  constitute  a  fraud  in  law,  the  particular 
facts  may  be  rejected,  because  the  material  allegation  in  the 
plea  is,  that  the  bond  was  given  in  fraud  of  the  creditors. 
The  substance  of  the  original  agreement  was,  that  the  cre- 
ditors were  to  receive  a  composition  and  release  the  de- 
fendant. Many  creditors  received  their  composition,  and 
executed  the  release.  The  defendant  goes  to  the  plaintiff, 
without  the  knowledge  of  the  creditors,  pays  the  composi- 
tion, and  gives  a  bond  for  the  residue.  These  facts  con- 
stitute a  fraud  inlaw.  Upon  the  original  composition,  any 
security,  preference,  or  advantage,  would  be  a  violation  of 
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the  agreement  upon  which  the  release  of  the  creditor  pro* 
ceeded.  One  of  the  earliest  cases  on  the  subject  is.  The 
Earl  of  Chesterfield  V.  Jansen  {a) 'j  in  which  it  was  said»  that 
where  a  debtor  enters  into  an  agreement  with  a  particular 
creditor  for  a  composition  of  lOs.  6d.  in  the  pound,  pro- 
vided the  rest  of  the  creditors  agree,  and  this  creditor,  at  the 
same  time,  makes  a  private  clandestine  agreement  for  his 
whole  debt,  though  it  be  no  particular  fraud  to  the  debtor, 
yet,  as  it  is  a  fraud  on  the  creditors  in  general,  who  entered 
into  the  agreement  on  a  supposition  that  the  composition 
would  be  equal  to  them  all,  the  Court  has  relieved.  But 
in  Cockshott  v.  Bennett  (6),  it  was  said  that  in  such  a  case 
there  was  no  difference  between  law  and  equity.  In  that 
case  the  note  given  for  the  balance  of  the  debt  preceded  the 
execution  of  the  composition  deed.  Here  Mary  Juler 
does  not  execute  the  deed  at  all ;  and  at  the  time  she  ob- 
tained this  further  security  from  the  defendant,  she  retained 
all  her  powers,  except  so  far  as  she  was  bound  by  the  agree- 
ment. In  Wood  V.  Roberts{c)  it  was  held,  that  if  one  crer 
ditor,  by  undertaking  to  discharge  his  debtor,  induce  ano- 
ther creditor  to  discharge  that  debtor  on  receiving  a  com- 
position for  his  debt,  he  cannot  afterwards  recover  from 
that  debtor.  Here  the  other  creditors  were  induced  to 
enter  into  the  composition.  This  is  mentioned,  because  it 
was  said  elsewhere  that  it  was  not  a  fraud  upon  all  the 
creditors.  If,  however,  any  one  of  the  creditors  was  de- 
frauded, the  transaction  is  void,  Ijeicester  v.  Rose{d).  These 
cases  must  not  turn  upon  nice  distinctions.  The  only 
question  is,  whether  fraud  has  been  committed  on  one  or 
more  creditors.  In  that  case  Lord  Ellenborough  says, 
*'  from  the  first  mention  of  the  case  to  the  present  moment, 
I  have  never  entertained  a  particle  of  doubt  upon  it.  The 
question  is,  whether  any  legal  effect  can  be  given  to  an 
agreement  by  which  these  creditors,  the  plaintiffs,  are  to 
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Tuck 

V. 
TOOKK. 


(a)  lAtk.  301. 

(b)  2T.  R.  763. 


(c)  2Stark.  N.P.C.  417. 

(f/)  4  East,  372,  and  1  Sinilli,  41 
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have  a  better  security  for  the  same  sum  than  the  rest  of  the 
creditors,  after  having  entered  into  an  agreement  with  tbeiii» 
importing  that  the  same  satisfaction  was  to  be  made  to  all 
by  the  same  mode  of  payment."  Here  the  plaintiffs  en* 
tered  into  an  agreement  with  all  the  other  creditors.  The 
object  of  the  original  agreement  was  to  prevent  the  debtor 
from  entering  into  secret  arrangements  with  particular  cre- 
ditors. Stress  has  been  laid  elsewhere  on  the  fact  of  the 
bond's  being  given  nearly  two  years  after  the  agreement. 
This  circumstance,  however,  appears  to  be  utterly  imma* 
terial  upon  any  question  as  to  the  sufficiency  of  the  plea. 
It  might  have  been  matter  to  be  considered  by  the  judge 
and  jury,  and  if  it  was  material,  it  was  no  doubt  so  left  to  the 
jury.  But  after  verdict  it  is  quite  immaterial.  The  time 
is  laid  under  a  videlicet;  and  the  allegation  in  the  plea  would 
have  been  supported  by  evidence  shewing  that  the  bond 
had  been  given  one  moment  after  the  agreement.  If  it  was 
a  necessary  circumstance  to  make  the  deed  fraud ulent,  that 
the  composition  should  have  been  tendered,  the  Court  will 
now  presume  that  it  was  tendered.  After  this  finding,  all 
facts  necessary  to  constitute  fraud  will  be  presumed.  The 
special  facts  are  merely  stated  as  matter  of  inducement, 
and  are  not  traversable.  The  substance  of  the  issue  was, 
whether  the  bond  was  obtained  by  fraud  and  covin.  In 
Hills,  Montague  {a),  a  general  plea  of  usury  was  held  ill  on 
special  demurrer ;  but  Lord  Ellenborough  said,  "  usury  is 
not  like  fraud  and  covin,  which  usually  consist  of  a  multi- 
plicity of  circumstances,  and  therefore  it  might  be  incon- 
venient to  require  them  to  be  particularly  set  out."  There 
are  many  cases  in  which  pleas  in  the  most  general  terms 
are  allowed.  It  is  said  that,  in  this  plea,  the  facts  alleged 
are  the  only  fraud  relied  on,  without  saying  what  the  effects 
would  have  been  if  the  plea  had  concluded,  "  and  so  the 
said  deed  is  void."  The  special  facts  are  here  introduced 
merely  for  the  purpose  of  giving  a  further  character  to  the 
fraud.     They  shew  that  this  was  a  fraud  upon  creditors. 

(fl)  2  M.  &  S.  377. 
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[Lford  Tenterden,  C.  J.  The  words  "  as  aforesaid  and  not 
otherwise  howsoever/'  mean,  by  the  fraud  and  covin  men- 
tioned in  the  plea.]  That  means  by  a  fraud  upon  creditors* 
[Lord  Tenterden f  C.  J.  Without  the  inducement  the  plea 
would  not  be  good.]  In  a  note  to  Hancock  v.  Protvd^a),  it 
is  said  that  these  words, "  that  defendant  defers  procuring  ac- 
knowledgment of  satisfaction  with  the  intention  to  defraud 
are  the  material  part  of  the  replication.  And  it  seems  the 
payment  of  the  money  in  satisfaction  is  only  inducement^ 
and  not  traversable.  And  the  defendant  is  bound  to 
traverse  the  fraud."  [Bayley,  J.  The  fact  of  the  payment 
of  money  in  satisfaction  was  admitted.]  The  case  from 
Sir  William  Jones,  there  cited,  is  stronger  (b).  By  6  Geo. 
4,c.  16,  s.  133,  nine-tenths  in  number  and  value  of  credi- 
tors may  accept  a  composition  which  shall  bind  the  rest. 
Though  there  are  no  express  words  to  extinguish  the  ori- 
ginal debt,  yet,  as  the  statute  refers  to  the  bankrupt's  having 
passed  his  last  examination,  he  would  have  done  all  that 
was  necessary  to  entitle  him  to  a  certificate. 
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Campbell,  contr^,  was  stopped  by  the  Court. 

• 

Lord  Tenterden,  C.  J. — All  that  the  statute  enacts  is, 
that  if,  at  any  meeting  of  creditors,  after  the  bankrupt  shall 
have  passed  his  last  examination,  the  bankrupt, or  his  friends, 
shall  make  an  offer  of  composition,  or  security  for  such 
composition,  which  nine  tenths,  in  number,  and  value, assem- 
bled at  such  meeting  shall  agree  to  accept,  another  meeting 
for  the  purpose  of  deciding  upon  such  offer  shall  be  ap- 


(a)  1  Wms.  Saund.  334,  (g). 

(6)  In  Veale  v.  Gatesdon,  W. 
Jones,  92,  5  Resolution,  it  was  re- 
solved, that  although  the  plaintiff  in 
his  replication  has  alleged  a  parti- 
cular composition  and  satisfaction, 
by  payment  of  20/.,  yet  that  is  not 
traversable,  but,  "  that,  notwith- 
standing the  said  composition,  the 


judgment  was  kept  on  foot  by  co- 
vin;''for  ever^  creditor  cannot  have 
knowledge  of  the  agreement  in 
particular.  Therefore  it  would  be 
hard  that  the  plaintiff  should  be 
bound  b^  a  traverse  thereof.  And 
the  allegation  thereof  is  but  in- 
ducement, which  is  not  travers- 
able. 
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pointed.  And  if  at  such  second  meeting  nine-tenths  in 
number  and  value  of  the  creditors  then  present  shall  also 
agree  to  accept  such  offer,  the  Lord  Chancellor  shall  and 
may,  upon  such  acceptance  being  testified  by  them  in  writ- 
ing, supersede  the  said  commission.  This  brings  it  to  the 
first  point.  I  agree  to  the  proposition  that  we  are  not  to 
make  nice  and  subtle  propositions.  If  one  creditor  mani- 
fest to  another  creditor  that  he  means  to  concur  in  the 
composition  and  at  the  same  time  bargains  with  the  debtor 
for  some  further  advantage,  all  that  is  done  upon  it  is  void. 
In  this  case  I  do  not  see  any  secret  or  private  bargain  made 
by  the  plaintiff  or  by  any  person  on  his  behalf.  Upon  the  plea 
the  bond  in  question  appears  to  be  totally  distinct,  arising 
after  the  agreement.  The  principle  of  the  former  decisions 
does  not  warrant  our  holding  this  bond  to  be  void.  It  is  fur- 
ther said,  that  the  issue  is  taken  upon  the  general  allegation, 
and  that  we  ought  to  reject  the  introductory  matter  and  take 
only  the  allegation  of  fraud  and  covin.  This  is  not  reasonable* 
In  this  way  a  defendant  might  allege  in  his  plea,  that  the  in* 
strument  was  void  for  one  cause,  and  prove  that  it  was  void 
for  another.  He  was  bound  to  set  forth  matter  in  fact,  upon 
which  the  Court  would  adjudge  whether  it  amounted  to  a  de- 
fence in  point  of  law.  He  might  also  put  on  the  record  a 
general  allegation  that  the  bond  was  void  in  law.  The  plea 
ought  to  shew  what  the  fraud  is.  if  the  plaintiff  had  known 
that  the  defendant  was  entering  into  a  general  composition 
with  his  creditors,  and  before  she  had  bound  herself  she  had 
taken  advantage  of  the  defendant's  situation,  the  case  would 
have  been  very  different.  The  plea  is  vicious  throughout. 
It  does  not  state  that  the  plaintiff  knew  that  the  defendant 
was  compounding  with  his  other  creditors,  or  that  the 
others  knew  that  the  defendant  was  compounding  with  the 
plaintiff.  The  allegation  in  the  plea  would  be  true,  if 
each  creditor  negotiated  separately.  It  does  not  appear 
that  the  plaintiff  had  an  opportunity  of  receiving  the  com- 
position. The  plea  does  not  shew  any  pressure,  or  that 
the  bond  was  obtained  at  her  instance.     It  may  have  been 
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given  perfectly  voluntarily,  and  because  the  defendant 
thought  the  plaintiff's  a  hard  case^  though  he  was  released 
from  any  legal  obligation.  What,  is  stated  as  fraud  does 
not  amount  to  fraud. 
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Bayley,  J. — ^The  facts  stated  do  not  amount  to  fraud 
on  the  creditors.  It  must  be  intended  that  the  bond  was 
given  subsequently  to  the  agreement.  If  it  had  been  given 
shortly  after,  it  might  have  gone  to  the  jury  as  part  of  the 
agreement.  You  may  plead  fraud  and  covin  generally ;  but 
here  the  particular  fraud  is  pointed  out  by  the  plea. 

LiTTLEDALE,  J. — The  allegation  as  to  the  time  at  which 
the  bond  was  given  is  not  material ;  but  unless  it  was  part 
of  the  agreement  that  such  bond  should  be  given,  no  fraud 
was  committed.  Here  it  must  be  taken  that  the  bond  was 
given  after  the  agreement,  and  as  it  is  not  alleged  that  it 
was  part  of  the  agreement  that  the  bond  should'  be  given, 
the  plea  contains  no  allegation  of  that  which  amounts  to 
fraud. 

Parke,  J. — ^The  defendant  here  was  bound  by  the  par* 
ticular  fraud  on  which  he  bad  chosen  to  rely.  It  does  not 
appear  by  the  plea,  that  the  bond  was  not  wholly  uncon^ 
nected  with  the  agreement.  With  respect  to  the  question 
under  the  last  Bankrupt  Act,  it  does  not  appear  that  Mary 
Juler  had  proved  under  the  commission,  or  was  present  at 
any  of  the  meetings  mentioned  in  the  fourth  plea ;  but  if  by 
the  ISSd  section  any  persons  can  be  bound  who  are  not 
present,  they  must  at  least  have  proved  under  the  commis- 
sion^ 

Judgment  affirmed. 
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^■^^^^^^^  The  King  v.  Tizzard. 

The  common  INFORMATION,  in  the  nature  of  a  quo  warranto,  for 

rou  h  Is  a  usurping  the  oflSce  of  alderman  of  the  borough  of  Weymouth. 

pointed  by  the  Plea :  that  King  Geo.  S,  by  charter,  bearing  date,  &c.  granted 

m^^and     '  ^^^^  ^°  ^^^  borough  there  should  be  one  mayor,  an  indefinite 

bailiffs,  re-  number  of  aldermen,  two  bailiffs,  and  twentv-four  chief 
movable  at  .  %"  %        a*         c 

their  pleasure,  burgesses,  and  that  every  person  bavmg  served  the  office  of 

and  with  a  sa-  mayQ^  should  become  an  alderman  for  life:  and  that  de- 

lary  vanableat        ''  ^  ^  * 

their  pleasure;  fendant,  in  1804,  was  duly  appointed  to,  and  served  the 

duty  to^attend  ^^^e  of,  mayor,  and  so  became  an  alderman.  Replication : 
the  corporate  that  by  the  said  charter  it  was  granted  that  the  mayor, 
take  mmutes    aldermen,  bailiffs,  and  chief  burgesses  might  make  bye- 

of  the  pro-       laws;  and  that  they  should  have  a  recorder;  and  that  the 

ceedmfs.  .  •/*. 

The  office  of     mayor,  recorder,  and  bailiffs,  or  any  two  or  more  of  them,  of 

derk  wldThat  ^^^^  '^®  mayor  or  recorder  should  be  one,  should  hold 
of  alderman  sessions;  and,  further,  that  the  mayor,  aldermen,  baiIiffS| 
tilble"  and^'e  burgesses,  and  commonalty,  should  have,  within  the  borough, 
acceptance  of  one  discreet  and  fit  man,  who  should  be,  and  be  named,  the 

the  former  va-  ,,/...  •  •  •       i 

cates  the  lat-    common  clerk  of  the  borough,  to  contmue  m  the  same 

^^^'  ofiice  during  the  pleasure  of  the  mayor,  aldermen,  and  bai- 

liffs ;  that  afterwards,  and  after  defendant  became  an  alder- 
man, the  office  of  common  clerkl)ecame  vacant,  and  defendant 
so  being  an  alderman,  was,  by  the  then  mayor,  aldermen,  and 
bailiffs,  nominated,  elected,  and  appointed,  for  the  common 
clerk  of  the  borough,  to  continue  in  the  same  during  the 
pleasure  of  the  mayor,  aldermen,  and  bailiffs;  that  defend- 
ant took  the  oaths,  and  became  and  was  common  clerk ; 
wherefore,  8cc.  There  were  two  other  replications  sub- 
stantially the  same,  and  a  fourth,  which,  after  stating  the 
appointment  of  defendant  to  the  ofiice  of  common  clerk, 
and  his  acceptance  of  that  office,  alleged,  that  at  the  time 
when  defendant  was  so  elected,  and  took  upon  himself  the 
said  office,  a  yearly  salary  of  10/.  was  payable  and  paid  by 
the  mayor,  aldermen,  bailiffs,  burgesses,  and  commonalty,  to 
the  common  clerk  for  the  time  being,  subject  to  be  in- 


EASTER  TERM,  X  GEO.  IV. 

creased,  diminished,  or  withdrawn  altogether,  by  the  mayor, 
aldermen  and  bailiffs,  at  their  pleasure ;  and  that  the  offices     jh^  Kimg 
of  alderman  and  common  clerk  being,  by  reason  of  the  ^• 

premises,  incompatible  with  each  other,  defendant  thereby 
then  and  there  resigned  and  vacated  his  office  of  alderman. 
The  fifth  replication  alleged,  that  it  was  the  duty  of  the 
common  clerk  to  attend  and  be  present,  as  such  common 
clerk,  at  aU  corporate  meetings  of .  the  mayor,  aldermen, 
bailiffs,  burgesses,  and  commonalty,  and  under  their  inspec- 
tion and  direction,  to  draw  up  in  their  books  minutes  and 
entries  of  their  resolutions  and  proceedings;  and.  then 
averred,  as  before,  that  the  offices  were  incompatible,  8cc« 
Demurrer  to  the  replications,  and  joinder  in  demurrer. 

Follett,  in  support  of  the  demurrer.  The  relator  in  hi?  ' 
replications  suggests  three  grounds  upon  which  it  will  be 
contiended  that  the  offices  of  alderman  and  common  clerk 
are  incompatible  with  each  other : — first,  that  the  aldermeq 
vote  at  the  election  of  the  common  clerk ;  secondly,  that 
when  the  defendant  was  elected  common  clerk,  there  was  a 
salary  attached  to  the  office,  which  might  be  varied  in 
amount,  or  withdrawn,  at  the  pleasure  of  the  mayor,  alder* 
men,  and  bailiffs  ;  and,  thirdly,  that  the  common  clerk  must 
be  in  attendance  at  corporate  meetings,  and  take  minutes 
of  all  the  proceedings.  Now,  in  order  to  prove  that  the 
two  offices  are  incompatible  with  each  other,  it  must  be 
shewn,  first,  that  the  duties  to  be  performed  by  the  person 
holding  the  one  office,  are  inconsistent  with  the  duties  to  be 
performed  by  the  person  holding  the  other ;  and,  secondly, 
that  those  duties  are  of  a  public  nature,  so  that  the  public 
will  sustain  an  injury  by  their  being  improperly  discharged. 
Unless  both  those  points  be  made  out,  this  Court  will  not 
interfere.  For  instance,  a  ministerial  and  a  judicial  office 
in  the  same  court  cannot  be  held  by  the  same  person ;  nor 
can  the  same  person  discharge  the  duties  of  expending 
public  money,  and  of  auditing  his  own  accounts.  But  it 
has  never  hitherto  been  decided  that  a  man  may  not  bold 
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1899.        two  offices  merely  because  by  virtue  of  the  one  be  has  a 
voice  in  the  election  to  the  other ;  nor  merely  because  in 
v.  "       the  one  capacity  he  may  have  a  voice  in  fixing  the  remnne* 
Tjzzard.      ration  which  he  is  to  receive  in  the  other.     A  candidate 
may  vote  for  himself  at  an  election  of  members  of  parlia- 
ment^ and  at  elections  to  most  parish  offices.     A  man  may 
present  himself  to  a  church.     In  this  case,  the  number  of 
aldermen  is  indefinite ;  consequently,  the  influence  of  one 
in  fixing  the  salary  of  the  common  clerk  would  be  very 
trifling;  and  that,  is  not  a  public  duty.     No  objection  can 
arise  upon  the  ground  of  these  offices'  being,  one  of  them 
judicial,  and  the  other  ministerial,  because  the  aldermen 
are  not  magistrates ;  nor  can  there  be  any  reasonable  ob- 
jection to  one  member  of  the  body's  being  employed  to  take 
minutes  of  their  proceedings.     In  Com.  Dig. "  Franchise," 
(F.  ^7),  upon  which  the  other  side  will  probably  rely,  it  is 
said,  that  the  office  of  sworn  clerk  is  void,  if  he  be  made  an 
alderman ;  and  Dyer,  332  b.  is  cited.     But  that  is  not  a 
principal  case,  but  a  very  brief  note  of  one  mentioned  in  the 
margin,  where  a  town  clerk  was  elected  alderman  with  a 
view  to  the  turning  him  out  of  the  former  place,  the  offices 
being  incompatible;  and  the  Court  of  King's  Bench  re- 
stored him  to  it:    but  the  respective  duties  of  the  two 
offices  are  not  mentioned  (a).     Rex  v.  Patemunijb)  is  more 
analogous  to  the  present  case ;  but  there  the  accounts  of  the 
town  clerk  were  audited  by  the  aldermen,  and  they  were 

(a)  The  note  in  Dyer  is,  verba-  aldermen,  who  are  judicial  officers, 
tinif  this:— '<  jBo^/or,  being  town  the  offices  are  incompatible;  and 
clerk  of  B.,  was  elected  alderman,  the  appointment  to  the  former  of- 
fer the  purpose  of  putting  him  out  fice  is  equivalent  to  a  motion  by 
of  his  office,  because  they  were  in-  the  corporation  from  the  latter 
compatible  offices  in  one  person.  office.  And  if  the  person  so  ap- 
He  prayed  restitution  to  the  office  pointed  continue  to  exercise  the 
of  town  clerk,  and  it  was  granted/'  office  of  alderman,  the  Court  of 

(fc)  3  T.  R.  777.    «  Where  the  King's  Bench  will  grant  an  infor- 

town  clerk's  accounts  are  allowed  mation  in  the   nature  of  a  quo 

by  the  aldei-men,  or  where  a  town  warranto,  against  him." 
clerk  acts  ministerially  under  the 


TiZZARO. 
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judicial  officers^  and  the  town  clerk  acted  ministeriallj 
under  them :  and  there  Lord  Kenyan  said^  "  I  do  not  jf^^  King 
think  that  the  offices  of  alderman  and  town  clerk  are  „  v* 
necessarily  incompatible;  for  in  some  corporations/'  (as 
in  the  present),  ''the  aldermen  are  not  judicial  officers." 
in  Milward  v.  Thatcher  (a),  of  the  two  offices  held  by 
the  same  person,  the  one  was  judicial,  and  the  other  mi- 
nisterial; and  upon  that  ground,  expressly,  the  offices  were 
decided  to  be  incompatible. 

Campbell,  with   whom   were   12.   Bayly  and  Barstow, 
contrs^,  was  stopped  by  the  Court. 

Lord  Tenterden,  C.J. — lam  of  opinion  that  judg- 
ment must  be  given  for  the  crown  in  this  case.  The  fifth 
replication  shews  that  it  is  the  duty  of  the  common  clerk 
to  attend  the  corporate  meetings,  and  to  take  minutes  of 
their  proceedings.  If  that  duty  be  not  discharged  faith- 
fully, he  may  be  removed  from  his  office  of  common  clerk, 
and  upon  that  question  he  would  have  a  vote  in  his  cha- 
racter of  alderman.  In  such  a  state  of  things  he  would  fill 
the  two  incompatible  situations  of  master  and  servant. 
That  replication,  therefore,  is  a  good  answer  to  the  defend- 
ant's plea.  Again,  the  fourth  replication  alleges  that  the 
common  clerk  has  a  yearly  salary,  subject  to  be  varied  in 
amount,  or  to  be  withdrawn  altogether,  at  the  pleasure  of 
the  mayor,  aldermen  and  bailiffs.  The  defendant,  as  an 
alderman,  would  have  to  vote  upon  that  question,  a  duty 
which  I  think  he  is  not  competent  properly  to  perform, 
being  at  the  same  time  the  party  to  receive  the  salary. 
That  replication,  therefore,  as  well  as  the  fifth,  is  a  good 
answer  to  the  plea. 

(a)  2  T.  R.  81.     ''A  jurat  of  are  incompatible,  and  the  accept- 

tbe  corporation  of  Hastings  may  ance  of  the  latter,  though  an  in- 

be  elected  town  clerk  of  the  same  ferior  office,  will  vacate  the  for- 

corporation.     But  the  two  offices  mer.*' 

D  1>  2 
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Bayley,  J. — I  consider  the  two  offices  as  clearly  incom- 
patible, where  the  holder  cannot  in  every  instance,  without 
any  improper  bias  on  his  mind,  discharge  the  duties  ai 
each.  Here,  upon  the  two  questions  of  amotion  and  salary, 
the  common  clerk  cannot,  for  the  reasons  mentioned  by  my 
lord,  be  competent  so  to  discharge  his  duty  as  an  alderman. 
His  acceptance  of  the  second  office,  therefore,  has  vacated 
the  first. 


LiTTLEDALE,  J. — I  entirely  concur,  for  the  reasons 
which  have  been  given.  1  must  also,  add,  that  I  entertain 
great  doubts  whether  the  holding. of  two  offices  by  the 
same  person  is  ever  contemplated  in  the  charters  granted  to 
corporations. 

Judgment  for  the  Crown  (a). 

(a)  Parke f  J.,  was  gone  to  chambers. 


By  charter 
granted  to  the 
College  of 
Physicians, 
confirmed  by 


The  President  and  College  or  Commonalty  of  the  Faculty 
of  Physic  in  London  v.  Harrison. 

Debt  for  penalties.  The  first  count  of  the  declaration 
stated,  that  whereas  Henry  8,  by  letters-patent  of  23d 
September,  in  the  10th  year  of  his  reign,  did,  mter  alia, 
statute,  no  one  grant  to  certain  persons  therein  named,  that  they  should 
physic  withtn  ^^  ^  body  and  commonalty,  or  a  perpetual  college,  and  that 
the  city  of  they  might  sue  by  the  name  of  the  President  and  College 
miles  round,      <»*  Commonalty  of  the  Faculty  of  Physic  in  London ;  and 

unless  hcensed  that  no  one  should  exercise  the  said  faculty  in  the  said  city, 

by  the  college,  ,     .  "^ 

under  a  penal-  or  within  seven  miles  round  the  same,  unless  he  was  ad- 

cverv  month  ^i^*^^  thereto  by  the  president  and  commonalty,  or  their 

he  so  prac-  successors,  by   the  letters  of  the   president   and  college, 

sued' for  by  the  Scaled  with  their  common  seal,  under  the  penalty  of  5/. 

cojlege?  pay-  for  every  month  he  should  exercise  the  same  faculty  without 

the  king  and  half  to  tlie  collie.  The  penalty  is  a  debt  vested  in  the  college,  the  with« 
holding  of  which  is  an  injury  wr  which  damages  may  be  recovered;  entitling  the  college 
to  receive  costs  if  they  succeed,  and  rendaripg  them  liable  to  pay  costs,  ander  4  Jac,  1, 
c.  d,  s.  2,  where  they  fail. 
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being  so  admitted ;  one  moietj  to  be  applied  to  the  king, 
and  the  other  moiety  to  the  president  and  college.  Aver-  clji^Z^f 
ment,  that  the  letters-patent  were  accepted,  and  that  they  Physicians 
were  afterwards  ratified  by  act  of  parliament.  Neverthe-  Harrison. 
less  the  defendant,  who  is  not,  nor  at  any  time  has  been 
admitted  by  any  letters  of  the  president  and  college  or 
commonalty  to  exercise  the  faculty  of  physic  in  the  city  of 
London,  or  within  seven  miles  of  the  same,  not  regarding 
the  statute  and  letters-patent,  nor  the  penalty  therein  con- 
tained, on  &c.,  and  for  three  months  then  next  following, 
did  exercise  the  faculty  of  physic  within  seven  miles  of  the 
city  of  London,  contrary  to  the  statute  and  letters-patent, 
by  iHhicb  an  action  has  accrued  as  well  to  our  lord  the  now 
king,  as  to  the  president  and  college  or  commonalty,  to 
demand  and  have  of  the  defendant  the  sum  of  15/.,  being 
5/.  for  each  month  during  which  he  practised  as  aforesaid. 
Second  count,  that  the  defendant,  who  is  not  nor  at  any 
time  has  been  admitted  by  any  letters-patent  of  the  presi* 
dent  and  college  or  commonalty  to  exercise  the  faculty  of 
physic  in  the  city  of  London,  or  within  seven  miles  of  the 
same,  not  regarding  the  statute  in  that  case  made  and  pro- 
vided, nor  the  letters-patent,  after  the  making  of  the  statute, 
and  before  the  exhibiting  of  this  bill,  to  wit,  on  &c.,  and 
for  six  months  between  that  day  and  the  exhibiting  this  bill, 
did  exercise  the  faculty  of  physic  within  seven  miles  of  the 
city  of  London,  by  which  an  action  has  accrued  as  well  to 
our  lord  the  king  as  to  the  president  and  college  or  com- 
monalty, to  demand  and  have  of  defendant  30/.,  being  5/. 
for  each  month  during  which  he  practised  as  last  aforesaid  : 
Yet  the  defendant,  although  requested,  hath  not  rendered 
the  said  sum  of  45/.  above  demanded,  to  our  lord  the  king 
and  to  the  president  and  college  or  commonalty,  who  sue 
as  aforesaid,  or  to  either  of  them,  but  to  render  the  same  to 
our  lord  the  king  and  the  said  president  and  college  or 
commonalty,  or  to  either  of  them,  hath  hitherto  altogether 
refused,  and  still  doth  refuse.  And  therefore,  as  well  for 
our  said  lord  the.  king  as  for  themselves  in  this  behalf,  the 
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said  president  and  college  or  commonalty  bring  their 
suit,  8cc.  Plea,  nil  debet,  and  issue  thereon.  At  the  trial 
before  Lord  Tenterden,  C.  J«,  at  the  adjourned  Middlesex 
sittings  after  Trinity  term,  1827»  the  jury  found  a  verdid 
for  the  defendant. 

The  Master,  upon  consideration,  and  having  read  the 
opinions  of  learned  persons  upon  the  point,  which  opinions 
had  been  taken  by  the  respective  parties,  thought  that  the 
defendant  was  entitled  to  his  costs,  and  allowed  them 
accordingly  on  taxation.  A  rule  nisi  was  afterwards  ob- 
tained for  the  Master  to  review  his  taxation,  upon  the 
ground  that  the  College  of  Physicians,  not  being  parties 
aggrieved,  could  not  have  recovered  costs  if  they  had  suc- 
ceeded, and  consequently  that  the  defendant,  having  suc- 
ceeded, was  not  entitled  to  costs. 


Campbell  and  Armstrong  shewed  cause.  It  is  enacted 
by  the  statute  7  James  1,  c.  3,  s.  2,  that  \(  any  person  shall 
commence  any  action  wherein  the  plaintiff  might  have  costs 
if  judgment  should  be  given  for  him,  and  the  plaintiff  be 
nonsuited,  or  the  verdict  pass  against  the  plaintiff,  the 
defendant  in  every  such  action  shall  have  judgment  to 
recover  bis  costs  against  the  plaintiff.  The  question,  there- 
fore, is,  whether  the  plaintiffs  in  this  case  would  have  been 
entitled  to  costs  if  they  had  obtained  a  verdict,  because  if 
they  would,  it  follows  necessarily  that  the  defendant  is 
entitled  to  costs,  the  verdict  having  been  found  in  his 
favour.  Now  these  plaintiffs  clearly  would  have  been 
entitled  to  costs  if  they  had  obtained  a  verdict,  because  it 
is  an  established  rule,  acted  upon  in  many  decided  cases, 
that  in  an  action  of  debt,  by  a  party  aggrieved,  upon  a- 
statute,  for  a  fixed  penalty,  the  plaintiff  shall  recover  not 
only  the  penalty,  but  also  his  costs  of  suit,  although  the 
statute  does  not  expressly  give  costs;  and  for  this  reason, 
that  the  penalty  is  a  debt  vested  in  the  party  aggrieved  as 
soon  as  the  offence  prohibited  by  the  statute  is  committed, 
and  the  action  brought  by  him  for  that  penalty  is  like  the 
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common  action  upon  a  bond  brought  for  a  debt  previously 
due.  Now,  in  the  latter  case,  the  plaintiff  is  entitled  to 
recover  damages  for  the  detention  of  the  debt,  and  conse- 
quently be  is  also  entitled  to  recover  costs  under  the  pro- 
vision of  the  Statute  of  Gloucester  (a),  Northv.Wingate{b), 
Corporation  of  Plj/mouth  v.  CoUings(c),  Company  of  Cutlers 
in  Yorkshire  v.  Ruslin  (d),  Ward  v.  Snell  (e),  and  Tyte  v. 
Glode  if).  And  the  rule  holds  good  where  the  penalty  is 
given  to  the  party  aggrieved  by  an  act  subsequent  to  the 
Statute  of  Gloucester,  and  where  a  moiety  of  it  is  given  to 
the  crown;  Mayor  and  Commonalty  of  Plymouth  v.  Wer- 
ring  (g).  But,  it  will  be  said,  the  plaintiffs  in  this  case 
were  not  parties  aggrieved,  and  therefore  do  not  come 
within  the  operation  of  the  rule.  But  they  clearly  were 
parties  aggrieved.  The  moment  the  defendant  had  com- 
mitted the  offence  prohibited  by  the  statute,  the  penalty 
became  vested  in  the  plaintiffs,  as  a  debt  then  due ;  and 
the  wrongful  detention  of  that  debt,  after  demand,  was  a 
grievance  to  them.  The  wrongful  detention  of  any  debt 
after  demand,  however  it  arise,  whether  by  statute  or  upon 
contract,  is  a  grievance  tb  the  person  claiming  it.  If  it 
should  be  urged  that  the  public  are  the  parties  aggrieved, 
and  not  the  plaintiffs,  still  the  plaintiffs  represent  the 
public,  and  are  the  only  persons  authorised  to  sue;  or  it 
may  be  fairly  answered,  that  the  plaintiffs  have  a  privilege 
beneficial  to  themselves,  the  infringement  of  which  renders 


(a)  6  Edw,  1,  c.  1,  which  enacts, 
sect.  2,  that  the  demandant  may 
recover  against  the  tenant  the  costs 
of  his  writ  purchased,  together 
with  the  damages  abovesaid.  And 
this  act  shall  hold  place  in  all  cases 
where  the  party  is  to  recover  da- 
mages, 

(6)  Cro.  Car.  559. 

(c)  Carth.  230. 

{d)  Skinner,  363. 

(e)  1  H.  BI.  10. 

(/)  7  T.  lU  26r. 


(g)  Willes,  440.  In  Tyte  v. 
Glode,  7  T.  R.  267,  which  was  an 
action  against  a  sheriff,  under  the 
29  Elizabeth,  c.  4,  for  extortion, 
it  was  laid  down  generally,  that 
where,  by  any  statute  passed  since 
the  Statute  of  Gloucester,  an  ac- 
tion is  given  to  the  party  aggrieved, 
he  is  entitled  to  costs,  though  be 
had  no  remedy  prior  to  the  passing 
of  such  statute.  And  see  Cress- 
well  V.  Hoghton,  6  T.  R.  355,  to 
the  same  effect. 
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them  parties  aggrieved^  and  gives  them  a  right  of  action* 
Besides^  the  construction  put  upon  this  statute  by  the  col- 
lege themselves  on  former  occasions,  shews  that  they  con- 
sidered themselves  entitled  to  costs;  for  in  a  book  pub- 
lished by  Dr.  Goodall  in  the  year  1684,  under  the  autho- 
rity of  the  college,  it  is  stated,  that  in  actions  brought  by 
the  college  against  Dr.  Bonham,  Dr.  Gardiner,  and  Dr. 
Harden,  they  recovered  costs. 

Scarlett  and  Brougham,  contrd.  The  plaintiffs  were  not 
parties  aggrieved,  nor  did  they  sue  in  that  character.  The 
crown  and  the  legislature,  when  they  required  all  persons 
practising  physic  in  London  and  its  environs  to  be  licensed 
by  the  College  of  Physicians,  had  the  interests  of  the 
public,  not  those  of  the  college,  in  view ;  their  sole  object 
being  to  secure  to  the  public  respectable  and  skilful  prac- 
titioners. The  public,  therefore,  and  not  the  college,  are 
the  parties  aggrieved  when  any  unlicensed  person  practises 
within  the  prescribed  limits.  The  president  and  college 
are  only  empowered  to  put  the  law  in  force  for  the  protec- 
tion of  the  public;  they  are,  in%  word,  mere  trustees  for 
the  public.  The  damage  consequent  upon  the  violation  of 
the  law,  is  done  to  the  public,  not  to  the  college ;  the 
penalty  is  imposed  for  the  protection  of  the  public,  not  of 
the  college:  and  it  follows  that  the  college  sue,  not  as  the 
parties  aggrieved,  but  as  trustees  for  the  public,  who  are 
the  parties  aggrieved. 

Cur.  adv.  vult. 


Lord  Tenterden,  C.  J. — The  question  in  this  case 
was,  whether  the  plaintiffs,  having  failed  in  their  action, 
were  liable  to  pay  the  defendant's  costs.  It  was  very  pro- 
perly conceded  in  the  argument,  that  if  the  plaintiffs  would 
have  been  entitled  to  recover  costs  in  the  event  of  their 
obtaining  a  verdict,  the  defendant,  who  did  in  fact  obtain 
a  verdict,  is  entitled,  under  the  statute  4:  James  1,  c.  3,  s.9, 
to  be  paid  his  costs :  and  we  are  of  opinion,  that  in  a  case 
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like  this,  the  plaintiffs  would  have  been  entitled  to  costs  if        1829. 

they  had  succeeded,  and  therefore  that  they  are  liable  to      ^  „       . .  ' 

.  .  .   .  .     .  College  of 

pay  costs,  having  failed.     Our  opinion  that  the  plaintiffs     physicians 

would  have  been  entitled  to  costs  if  they  had  succeeded,  is     „     dhon 
founded  upon  this,  namely,  that  where  a  right  is  vested  in 
a  particular  individual  or  corporation,  the  withholding  of 
that  right,  and  thereby  compelling  the  party  to  enforce  it 
by  ah  action,  is  in  point  of  law  an  injury  for  which  damages 
may  be  recovered ;  and  if  damages  may  be  recovered,  then 
costs  will  follow.     That  is  the  foundation  of  our  opinion 
upon  the  present  occasion,  and  that  opinion  is  warranted 
by  several  cases  which  have  been  decided  upon  this  subject. 
The  case  of  The  Company  of  Cutlers  in  Yorkshire  v.  Ruslin  {a) 
is  one.     That  was  an  action  upon  a  private  act  of  parlia- 
ment, for  a  penalty  imposed  by  that  act,  for  retaining  an 
apprentice  contrary  to  the  provisions  of  the  act.     It  was 
held  by  Holt,  C.  J.,  and  the  whole  Court,  that  "  where  a 
statute  gives  a  penalty  to  the  party  grieved,  to  be  recovered 
by  action,  bill,  plaint.  Sec.;  this  being  a  duty  to  the  party, 
vested  before  the  action  brought,  he  shall  have  costs  against 
the  defendant,  because  he  is  put  by  the  defendant  to  the 
cost  and  trouble  of  a  suit;  but  in  a  qui  tam  or  other  popular 
action,  where  the  duty  is  not  vested  till  the  suit  or  infor- 
mation brought,  there  his  interest  commencing  by  the  suit, 
and  not  being  a  duty  vested  before,  he  shall  not  have  costs 
against  the  defendant."     There  are  two  other  cases  which 
appear  to  have  proceeded  upon  the  same  principle,  and  to 
establish  it.     The  first  in  order  of  time  is  that  of  North  v. 
Wingateijb).     That  was  ''  error  of  a  judgment  in  debt  upon 
the  statute  of  i  &  2  PhiL  ^  Mar.  for  taking  tenpence  for  a 
distress,   where  by  the  statute  fourpence  only  should  be 
taken,  unless  in  places  where  it  is  otherwise  accustomed, 
under  a  penalty  of  5/.     The  defendant  pleaded  nil  debet, 
and  the  jury  found  a  verdict  for  5l,  penalty,  and  assessed 
damages  twopence,  and  costs  53s.  4J.;  and  the  Court  in- 
creased the  costs  to  ?/•>  and  judgment  was  given  that  the 

(a)  Skinner,  363.  (6)  Cro.  Car.  559. 
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plaintiff  should  have  writ  for  the  said  5/.«  and  the  said 
damages  and  costs.     It  was  assigned  for  error  that  no 
damages  or  costs  ought  to  be  given^  because  it  was  a  penal 
statute,  and  a  penalty  being  given  by  the  statute^  the  plain- 
tiff ought  not  to  have  any  costs  or  damages,  but  the  penalty 
only.     But  all  the  Court  resolved  that  the  judgment  was 
good  and  ought  to  be  affirmed ;  for  where  a  statute  gives  a 
penalty  certain,  and  an  action  of  debt,  then  if  the  defand* 
ant  does  not  pay  it  upon  demand,  but  enforces  the  party  to 
a  suit,  and  he  recovers  by  action  of  debt,  ex  consequenti, 
he  shall  recover  his  damages,  because  he  did  not  pay  the 
duty  due  by  the  statute  upon  demand;  and  he  shall  also 
recover  costs,   for  otherwise  he  should  be  at  a  loss  to 
expend  more  than  he  recovers,  which  the  statute  never 
intended."     It  is  to  be  obsei*ved  of  the  present  case^  that 
the  penalty  is  given  to  a  particular  corporation,   which 
distinguishes  this  from  the  case  where  a  penalty  is  given  to 
a  common  informer,  who  has  no  right  vested  in  him  till  he 
brings  the  offence  home  to  the  defendant.     The  remaining 
case  is  that  of  The  Mayor  and  Commonalty  of  Plymouth  v« 
Werrmg{a).    That  was  an  action  of  debt  for  a  penalty 
brought  by  the  corporation  on  a  private  act  of  parliament, 
made  27  Elizabeth,  c.  20.     The  plaintiffs  sued  as  well  for 
the  king  as  for  themselves,  for  the  penalty  of  20/.  given, 
half  to  them  and  half  to  the  king,  by  that  statute.     The 
defendant  pleaded  nil  debet,  and  the  plaintiffs  were  non- 
suited at  the  assizes.     The  question  was,  whether  the  de- 
fendant was  entitled  to  costs.     All  the  authorities  were 
there  considered,  and  the  Court  decided,  that  "  where  a 
penalty  is  given  by  a  statute  (even  subsequent  to  the  Sta- 
tute of  Gloucester)  to  the  party  grieved,  he  is  entitled  to 
costs  if  he  succeed ;  and  if  he  be  nonsuit,  or  a  verdict  pass 
against  him,  he  is  liable  to  pay  costs  to  the  defendant, 
either  under  the  23  Henry  8,  c.  15,  or  the  4  James  1,  c.  3, 
which  gives  costs  to  the  defendant  in  all  cases  where  the 
plaintiff  is  entitled  to  costs  if  he  succeed."     The  ground 

(a)  Willes,  440. 
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upon  which  the  present  action  proceeded  was,  that  the 
plaintiffs  had  sustained  an  injury  in  consequence  of  the      r^^^^ e 
defendant  not  having  paid  them  a  sum  of  money  which  had     Physicians 
accrued  due  to  them,  by  reason  of  the  defendant's  having     Harrison. 
practised  as  a  physician  without  their  licence  within  cer- 
tain limits.     The  withholding  of  that  debt  by  the  defendant, 
and  his  compelling  the  plaintiffs  to  sue  for  it,  was  an  injury 
for  which  damages  were  recoverable ;  and  if  so,  costs  would 
follow  as  a  matter  of  course.     Upon  the  principle  laid 
down  in  the  cases  I  have  referred  to,  we  are  erf  opinion 
that  the  plaintiffs,  had  they  succeeded  in  the  action,  would 
have  been  entitled  to  receive  costs,  and  that  having  failed, 
as  a  necessary  consequence,  they  are  liable  to  pay  costs. 
The  result  is,  that  this  rule  must  be  discharged. 

Rule  discharged. 


Rothschild  v.  Hennings,  in  Error. 

A.SSUMPSIT  for  money  lent,  money  paid,  laid  out  and  a  party  who 

expended,  money  had  and  received,  and  on  an  account  P*y*  ?  deposit 
■^  "^  .  ,  to  a  loan  con- 

stated.    Plea,  non  assumpsit.     At  the  trial  before  Bur^  tractor  upon 

rough,  J.,  at  the  sittings  at  Guildhall  after  Michaelmas  term,  entitlinrhfm^ 
1823,  a  special  verdict  was  found,  which  stated  that  Roth-  to  a  certain 
sckild,  the  defendant  below  and  plaintiff  in  error,  on  the  [^^^  ^y^  p^y. 

14th  October,  1822,  made  and  signed  six  receipts,  which  mentofthe 

.  .  .        subsequent  in- 

are  set  out  m  the  verdict,  one  of  which  was  in  the  following  stalments,  re- 
form •  ceives  a  full 

Ivl  111  •        ■  •        1  ^ 

equivalent  for 

'*  Neapolitan  Loan,  by  N.  M.  Rothschild,  contracted  by  the  deposit  in 

C.  M.  de  Rothschild.  £ rJT '° 

Neapolitan  five  per  cent,  certificates.  No.  433,  with  in-  holder  of  stock; 

.  r  1      .       11      .^../*  and  if  he  omit 

terest  from  the  1st  July,  1822.  to  p^y  such 

Received  one  hundred  and   ihirty-seven   pounds,   four  instalments  at 

the  stipulated 
shillings,  and  eight-pence,  being  ten  per  cent,  on  ducats  periods,  he 

5OO,  Neapolitan  Rente  {a).     On  payment  of  the  balance  on  ^^""^ards 
(a)  i.  e.  annuity  of  500  ducats.  require  the 

contractor  to  accept  the  instalments^,  with  interest,  or  return  the  deposit. 


IIehnings. 
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or  before  the  1st  of  February,  18£3,  with  four  per  cent. 
T.      '            interest  thereon  from  the  15th  October,  1822,  the  bearer 
V.           will  be  entitled  to  certificates  for  that  amount  of  stock,  with 
interest  coupons  (a),  from  the  1st  July,  1822. 
Ducats  500,  rente,  at  80  per  cent.  (6);  exchange,  fir.  4.40, 
per  ducat,  and  fr.  25.65,   perc£st<(c).    £1372    6     5 
10  per  cent,  deposit 137     4    8 

Balance,  to  pay  the  1st  of  February,  1823,  with 

4percept.  interest  from  15  th  October,  1822,£  1235     1     9 


Ent<>.  C.  H.  Thiel,  London,  14th  October,  1822. 

J.  S.  Thompson,  N.  M.  Rothschild:' 

The  verdict  then  set  out  five  other  scrip  receipts  in  the 
same  form,  viz.  No.  434,  for  rente  500  ducats;  No.  554,  for 
rente  1000 ducats;  No.650, for re/t^e  1000 ducats;  No.651, 
for  rente  1000  ducats;  and  No.  972,  for  rente  500  ducats. 

Upon  obtaining  these  receipts,  one  Lowe,  on  the  14th 
of  October,  1822,  paid  to  Rothschild  the  sum  expressed 
therein,  being  1235/.  Is.  9d.  On  the  2d  December,  4822, 
Hemiings,  the  plaintiff  below  and  defendant  in  error,  became 
possessed  of  these  receipts  for  a  valuable  consideration. 
On  the  14th  January,  1823,  the  following  advertisement 
was  inserted  by  Rothschild,  in  the  Times  newspaper : — 

"  Neapolitan  Loan  of  1822. 

Mr.  N.  32.  Rothschild  begs  to  notify  to  the  holders  of 
the  deposit  receipts  of  this  loan,  that  the  parties  may  either 
pay  them  in  full  on  the  1st  of  February  next,  according  to 
agreement,  or  that  this  period  may  be  extended,  at  their 
option,  on  condition  of  a  further  payment  of  10/.  per  cent, 
on  the  stock  being  made  on  the  1  st  of  February  next,  with 
the  interest  due  on  the  receipt  up  to  that  day;  10/.  per  cent, 
on  ditto  on  the  1st  of  March  next;  20/.  per  cent,  on  ditto 
on  the  15th  of  April  next;   10/.  per  cent,  on  ditto  on  the 

(a)  Dividend  warrants.  (c)  This  circuitous  mode  of  ex- 
(6)  Meaning,  it  is  presumed,  16  pressing  the  value  of  Neapolitan 
years  purchase,  though  no  capital  cun*ency  will  bring  the  ducat  to  bo- 
is  mentioned  to  which  the  80  per  twecn  35.  5d.  and  35.  b^.  sterling, 
cent,  can  be  referred. 


Rothschild 
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15th  of  May  next;  and  the  remainder  on  the  15th  of  July 
next,  with  interest  at  the  rate  of  4/.  per  cent,  from  the  1st 
of  February,  payable  as  these  amounts  become  due.     At  v. 

the  time  the  foregoing  payments  are  made,  the  parties  will     "^^'^'^^^s- 
be  allowed  to  receive  bonds  equivalent  to  the  amount  paid, 
or  as  nearly  so  as  the  case  will  admit.     Those  persons  who 
intend  availing  themselves  of  the  extension  here  granted, 
are  desired  to  leave   their  receipts  at   Mr.   Rothschild! s 
counting-house  any  day  between  the  20th  and  25th  instant, 
in  order  that  the  same  may  be  duly  marked  and  other  re- 
ceipts prepared  for  delivery  on  the  Ist  of  February. 
New  Court,  London,  11  th  January,  1823." 
On  the  21st  January,  1823,  the  following  note  was  sent 
by  Hennings  to  Rothschild. 

'*  I  beg  leave  to  hand  you  enclosed  six  10  per  cent,  cer- 
tificates of  the  Neapolitan  loan,  amounting  as  per  specifica- 
tion at  foot  to  4500  ducats  rentes,  on  the  capital  of  which 
12,350/.  175.  dd.  I  wish  to  avail  myself  of  your  offer  to 
pay  on  the  1st  of  February,  10  per  cent,  oitly.  And  I  re- 
quest, therefore,  that  you  will  have  the  goodness  to  cause 
the  certificates  to  be  prepared  to  that  effect." 

The  receipts  were  accordingly  marked  by  Rothschild, 
**  4500  dui^ats,  per  C.  F.  Hennings"  The  following  adver- 
tisement was  inserted  by  Rothschild  in  the  Times  news- 
paper of  24th  January,  1 823. 

'*  Neapolitan  Loan  of  1822. 
At  the  request  of  several  of  the  holders  of  the  Neapolitan 
Scrip  receipts,  a  further  extension  for  the  payment  of  the 
balances  will  be  granted  by  Mr.   N.  M.  Rothschild,  as 
follows,  viz. : — 

5  per  cent,  to  be  paid  on  the  1st  February  next,  with  the 
interest  due  on  the  receipts  up  to  that  day. 
5  per  cent,  to  be  paid  on  the  1st  March  next,^ 
10  do 15th  April  jStrof 

10  do 15th  May  I  4  per  cent. 

,  ,  ir  i_   f  /from  1st  Feb. 

10  do.  ^ lotnJune  I  payable  as 

10  do.   * 15th  July  I  these  amounts 

•^  1  become  due. 

And  the  balance     .     .     .     15th  August        -^ 
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1829.  Xhe  parties  who  intend  availing  themselves  of  this  ar^ 

Rothschild    «*angement,  will  leave  their  receipts  at  Mr.  Rothschild's 

V*  counting-house,  as  pointed  out  in  his  advertisement  of  the 

IIennimgs.     ,  .  ,   .  -11  •  •  i.  ■ 

1 1th  mstant,  in  order  that  new  scrip  receipts  of  correspond- 
ing amounts  may  be  prepared  for  delivery  on  the  Ist  Fe« 
bruary  next. 

New  Court,  London,  23rd  January,  1823." 

And  the  following  was  inserted  in  the  Times  of  5th  Fe- 
bruary, 1823. 

"  Neapolitan  Loan  of  1822. 

Many  of  the  holders  of  Neapolitan  deposit  receipts 
having  failed  to  comply  with  the  tenor  of  those  engage- 
ments, by  which  Che  parties  were  required  to  pay  the 
balances  thereof  on  the  1st  February,  1823,  with  the 
interest  accruing  up  to  that  day,  and  not  having  availed 
themselves  of  the  terms  proposed  for  their  accommodation 
in  the  advertisements  of  the  11th  and  23rd  January  last, 
public  notice  is  given  by  Mr.  N.  M.  Rothschild,  that  such 
receipts  are  void,  that  the  deposit  money  is  forfeited,  and 
that  all  obligation  has  ceased  on  his  part  to  deliver  certi- 
ficates at  a  future  period.  Being  desirous,  however,  that 
no  individual  should  suffer  unknowingly  on  this  occasion, 
Mr.  Rothschild  hereby  notifies,  that  he  will  grant  to  the 
holders  of  his  receipts  an  indulgence  of  one  week  from 
this  date,  either  to  pay  the  balances  due  by  them  on  the 
Ist  instant,  or  to  take  the  further  deposits  called  for  by  the 
advertisements  of  the  1 1th  and  23rd  January  last. 

New  Court,  5th  February,  1823." 

The  following  advertisement  appeared  in  the  Times 
newspaper  of  1 1th  February,  1823. 

"  Neapolitan  Loan  of  1822. 

Referring  to  the  several  advertisements  of  the  11th  and 
23rd  of  January  last,  and  5th  February  instant,  which  have 
appeared  in  the  public  papers,  giving  an  extension  of  time 
for  payment  of  the  balance  due  upou  scrip  receipts  for  the 
Neapolitan  loan,  Mr.  N.  M.  Rothschild  informs  the  holders 
of  scrip  receipts,  that  the  loan  contracted  for  has  been  paid, 


EASTER  TERM,  X  GEO.  IV.  41 6 

and  the  stock  certificates  are  ready  for  delivery;  and  he  begs         18S9. 
that  those  who  have  not  accepted  the  terms  of  extension  of   Rothschild 

payment  will  take  notice,  that,  unless  the  terms  be  accepted.     „     ^- 
■^  "^  .  ^  Hennikgs. 

or  the  balances  and  interest  thereon  be  paid  on  or  before 
the  20th  day  of  February  instant,  he  will  consider  that  such 
holders  of  scrip  receipts  do  not  intend  to  complete  their 
contracts,  and  will  not  hereafter  claim  the  certificates.  Mr. 
N.  M.  Rotftschild  will,  therefore,  after  the  20th  February 
instant,  dispose  of  or  keep  the  certificates,  and  put  the  pro- 
ceeds or  value  of  them  to  the  credit  of  the  ht>lders  on  ac- 
count of  the  balances  and  interest  due,  and  hold  them 
answerable  to  him  for  any  loss  or  deficiency." 

On  the  11  th  March,  1823,  fV.  H.  Green,  as  attorney  for 
Rothschild,  addressed  the  following  letter  to  Hennings. 

*'  I  am  desired  by  Mr.  N.  M.  Rothschild  to  express  to 
you  his  surprise  that  you  have  not  yet  made  the  further 
payments  on  the  Neapolitan  scrip  engagements,  specified  in 
your  letter  of  the  21st  January  last,  having  there  stated  that 
you  should  avail  yourself  of  the  terms  of  his  offer.  With 
every  desire  to  avoid  the  adoption  of  measures  which  might 
be  unpleasant  to  you,  he  cannot  suffer  a  matter  of  this  con- 
sequence to  remain  unsettled,  and  my  instructions  are  to 
commence  proceedings  against  you  forthwith,  if  these  pay- 
ments be  not  immediately  made." 

On  the  1 4th  May  following,  Hennings  tendered  to  Roths- 
child 1 1,375/.,  being  the  amount  of  the  instalments  at  5  per 
cent,  interest,  which  Rothschild  declined  accepting,  saying, 
that  Henmngs  was  too  late.  On  the  3rd  June,  Hennings 
wrote  to  Rothschild  as  follows : — 

**  I  beg  leave  to  say,  I  again  offer  to  pay  you  the  balance 
with  interest  up  to  the  present  time,  remaining  due  upon 
the  scrip  receipts  4500  ducats  Neapolitan  rentes,  upon 
having  the  stock  certificates  with  interest  coupons  belong- 
ing thereto  delivered  to  me ;  and  if  you  continue  to  refuse 
to  deliver  the  said  stock  certificates,  I  require  an  immediate 
return  of  the  deposit  money  received  by  you  upon  those 
scrip  receipts,  with  interest  thereon,  and  if  you  decline 
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18(39.         to  do  either,  whicli,  on  consideration  (especially  as  my  claim 
Rothschild    ^^^i^ds  on  ditFercnt  grounds  from  those  of  other  holders  of 

V-  Neapolitan  scrip)  I  trust  w\l\  not  be  the  case^  I  shall  be 

Hennings.  ,        ,  '        r  •  •  • 

under  the  necessity  of  conimencmg  an  action  against  you 

to  recover  the  same." 

Rothschild  refused  to  comply  with  these  requests,  Nea- 
politan scrip  began  to  fall  on  the  1st  February,  1823,  and 
continued,  to  fall  until  the  latter  end  of  April,  and  fell  to  67 ; 
but  in  the  beginning  of  May/ the  scrip  rose  above  8  per 
cent*  from  iUk  lowest  price  (a). 

The  Court  of  Common  Pleas,  after  argument,  gave 
judgment  in  favor  of  Hennings^  the  plaintiff  below,  and  de- 
fendant in  error ;  and  a  writ  of  error  being  brought,  the 
plaintiff  in  error  assigned  the  following  errors : — 

That  the  judgment  ought  to  have  been  given  for  him,  be- 
cause it  does  not  appear  that  he  ever  received  any  money 
whatsoever  of  or  belonging  to  Hennings^  so  that  no  action 
for  money  had  and  received  could  be  maintained  by  Henningi 
against  Rothschild;  and  also  because  the  original  contract 
in  the  special  verdict  mentioned,  was  made  between  Roth' 
schild  and  Lowe,  the  original  holder  of  the  said  scrip  receipts, 
and  that  there  never  was  any  legal  transfer  of  any  right  ffom 
IdOtve  to  Hennings  so  as  to  entitle  the  latter  to  maintain  any 
action  against  Rothschild;  and  also  because  the  money  re- 
ceived by  Rothschild  could  not  be  recovered  back  as  money 
received  by  him  on  a  consideration  which  had  failed,  because 
Hennings  had  had  all  the  consideration  for  which  he  had 
paid  the  money,  viz.  the  option  to  take  the  stock  at  a  cer- 
tain time. 

To  these  errors  Hennings  pleaded  in  nullo  est  erratum. 

jF.  Pollock,  for  the  plaintiff  in  error.     In  the  Court  of . 
Common  Pleas  two  points  were  made.     First,  whether  the 
action  could  be  maintained  in  respect  of  the  sufficiency  of 

(a)  The  variation  in  the  price  of  purpose  of  explaining  the  motives 
Neapolitan  scrip  seems  to  be  in-  of  the  parlies.  It  could  not  aflfect 
serted  in  llie  special  verdict  for  the      their  riglits. 
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the  condition  ?  Secondly,  whether  an  action  for  money 
had  and  received  would  lie  i  Upon  the  argument  in  the 
Court  below,  Best,  C:  J.  is  reported  to  have  said, '' un^ 
doubtedly  it  appears  that  the  plaintiff  in  this  case  did  not 
comply  with  those  conditrons  with  which  he  ought  to  have 
complied,  and,  therefore,  it  is  perfectly  clear  that  he  for- 
feited his  right  to  recover  the  certificates  for  the  loan,  be- 
cause, I  take  it,  it  is  a  condition  precedent  to  his  -recover- 
ing the  certificates  for  the  loan,  that  he  should  make  the 
payments  at  the  periods  stipulated  ;  but  that  will  not  bear 
upon  the  present  question,  though  our  attention  has  been 
ingeniously  attempted  to  be  drawn  away  from  the  considera- 
tion of  that  question  by  discussing  it  as  if  this  were  a  claim 
for  the  certificates  for  the  loan,  and  not  for  the  deposit 
money.  The  plaintiff,  undoubtedly,  was  endeavouring  to 
play  fast  and  loose*  Whilst  it  was  a  losing  concern  he  was 
not  desirous  of  making  further  advances ;  the  moment  it 
became  a  concern  out  of  which  he  was  likely  to  derive  a 
profit,  he  was  extremely  desirous,  if  he  could,  to  pay  up 
what  he  forbore  to  pay  whilst  it  was  a  losing  concern,  and 
claimed  the  benefit  of  the  contract  which  had  been  entered 
into  with  him.  I  have  already  stated  that  the  plaintiff  had 
not  complied  with  the  condition  contained  in  the  first  ad* 
vertisement,  nor  had  he  paid  any  of  the  instalments  which 
became  due  from  the  Ist  February  to  the  14th  May;  and 
from  these'  cir^^umstances  it  appears  that,  by  the  enlarged 
time  given  /or  the  raising  of  this  money,  several  instalments 
had  in  the  intermediate  time  become  duei"  His  lordship 
also  says,  "  Cases  which  have  been  decided  upon  the  prin- 
ciple that  if  a  contract  be  put  an  end  to,  one  of  the  contracting 
parties  may  recover  back  money  which  has  been  advanced 
upon  it,  as  money  that  has  been  advanced  upon  a  considera- 
tion that  has  failed,  have  been  cases  where  the  default  has 
been  on  the  part  of  the  defendant,  and  no  default  oix  the 
part  of  the  plaintiff.  This  case  is  different  to  those,  be- 
cause in  this  case,  undoubtedly,  the  present  plaintiff  has 
been  the  defaulter.     He  has  failed  in  the  performauce  of 
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1829.         the  condition  in  the  first  contract^  and  he  has  failed  in  the 
subsequent  payments.    The  question  therefore  is^  he  him- 
self being  a  defaulter,  is  he  entitled  under  the  circumstaoces 
Hbhmikgs.    Qf  this  case  to  recover  the  deposits?    The  defendant io 
some  of  his  subsequent  advertisements  has  stated,  that  the 
deposits  were  forfeited ;  but  it  is  not  his  declaration  that 
will  amount  to  a  forfeiture  of  the  money  unless  that  condi- 
tion exist  in  the  original  contract  made  between  him  and 
the  parties.     Now  it  will  be  observed,  that  in  the  original 
contract,  which  is  evidenced  by  the  first  receipts,  there  is  no 
such  condition  as  that  the  deposits  shall  be  forfeited,  if  the 
further  sums  of  money  which  are  to  be  paid  for  the  purpose 
of  completing  the  plaintiff's  right  to  the  certificates  of  the 
Neapolitan  loan  shall  not  be  made.     We  are  of  opinion, 
that  there  being  no  such  condition  as  that  in  the  original 
contract,  the  plaintiff  has  a  right  to  recover  the  deposits 
under  the  circumstances  which  have  occurred  in  this  Gase.*? 
Hennings,  conceiving  that  it  was  a  losing  concern,  meant  to 
throw  the  loss  upon  Rothschild.     The  option  which  he 
had  of  keeping  or  rejecting  the  stock  was  suflicient  con- 
sideration.    Here,  Hennings  meant  to  avail  himself  of  his 
option,  and  it  is  manifest  that  he  intended  to  throw  the  loss 
upon  Rothschild,     The  deposit  money  was  paid  for  the 
option  to  pay  more  in  February  and  take  the  stock.     He 
assented  to  the  alteration  in  the  mode  of  payment  proposed 
by  Rothschild,  and  got  the  receipts  marked.     If  this  stock 
had  risen,  Rot/ischild  could  not  have  said  to  Hennings,  take 
your  10  per  cent,  deposit,  and  return  me  your  scrip  receipts. 
In  Doloret  v.  Rothschild  (a)  this  point  was  raised  upon  a 
demurrer  to  a  bill  filed  by  a  person  standing  in  the  same 
situation  as  Hennings.    The  demurrer  was  allowed,  and  on 
that  occasion  the  present  Master  of  the  Rolls,  theii  Vioe 
Chancellor,    expressed   himself  to   the   following    effect; 
"  When  a  court  of  equity  holds  that  time  is  not  of  the 
essence  of  a  contract,  it  proceeds  upon  the  principle  that 
havnig  regard  to  the  nature  of  the  subject,  time  is  imma- 

(a)  1  Sim.  &  Stuart,  590. 


Rothschild 
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terial  to  the  value,  and  is  urged  only  by  way  of  pretence 
and  evasion.  But  that  principle  can  have  no  application 
to  a  case  like  the  present,  where,  from  the  nature  of  the  v. 

subject  the  value  is  exposed  to  daily  variation,  and  the  con-  iennikgs. 
tract  which  was  disadvantageous  to  the  plaintiiF  on  the  1st  of 
February,  and  would,  therefore,  be  then  declined  by  him, 
might  be  highly  advantageous  to  him  on  the  2d  February. 
It  is  true,  as  stated  in  the  bill,  that  the  time  mentioned  in 
the  scrip  receipts  has  been  waived  and  abandoned  by  the 
advertisements  of  the  defendant ;  but  that  waiver  was  upon 
the  condition  that  the  holders  of  the  receipts  made  their 
payments  at  the  extended  times  stated  in  the  advertisements, 
which  it  is  admitted  has  not  been  done  by  the  plaintiff. 
The  claim  of  the  plaintiff  to  have  the  original  deposit  of  10 
per  cent,  returned  to  him,  as  being  retained  by  the  defend-  * 
ant  without  condition,  cannot  be  maintained,  because  the 
plaintiff  had  full  consideration  for  that  deposit  in  the  option 
which  the  scrip  receipts  gave  him  to  become  the  proprietor 
of  so  much  stock,  by  payment  of  the  balance  of  the  stipu- 
lated price  on  the  day  named  ;  and  it  is  not  the  less  a  con^ 
sideration  because  the  plaintiff  did  not  think  fit  to  avail 
himself  of  the  option."  But  supposing  an  action  to  be 
maintainable,  money  had  and  received  is  not  the  proper 
remedy.  The  plaintiff  should  have  declared  specially  on 
the  contract.  A  contract  cannot  be  rescinded  unless  the 
parties  be  placed  in  statu  quo,  Giles  v.  Edwards  (a). 

Comyn,  contr^.  This  case  rather  resembles  Hunt  v. 
Silk  {h)  than  Gi/es  v.  Edwards.  Nothing  has  been  done 
here  by  either  party  which  would  prevent  their  being 
placed  in  statu  quo.  Upon  the  sale  of  an  estate,  it  is  usual 
lo  stipulate  that  the  abstract  of  title  shall  be  completed 
within  a  certain  number  of  days.  Though  time  is  of  the 
essence  of  a  contract,  it  may  be  waived  (c).  Hennings  is 
identified  in  this  contract  by  Rothschild,  who  treated  with 

(a)  7  T.  R.  181.  (c)  Vuie  ante,  vol.  iii.  95,  96,  n. 

lb)  5  East,  449  ;  2  Smith,  15. 

R  E  2 
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1899.         Hennings  as  a  person  entitled  under  Lovoe.     Roihschild  was 
^^'^^^^^      bound  to  deliver  the  scrip  receipts.     He  extended  the  time 

RoTHSCniLD 

V,  without  any  application.     Though  a  party  be  guilty  of  a 

Hemmimgs.  breach  of  part  of  a  contract,  he  is  not  shut  out  from  insist- 
ing that  the  contract  has  since  been  rescinded  by  the  other 
party.  Ex  parte  Hale  is  a  very  different  case  from  the  pre- 
sent. So,  in  the  case  of  Doloret  v.  Rothschild,  there  was  no 
treaty  going  on  between  the  parties.  The  Master  of  the 
Rolls  did  not  lay  down  any  positive  rule  of  law.  Secondly, 
it  has  been  clearly  established  that  money  had  and  received 
will  lie  for  a  person  who  was  not  originally  a  party,  Dutch 
v.  Warren{a),  Cuxon  v.  Chadley{b),  Hodgson  v,  Anderson {c)^ 
Wharton  v.  Walker  (rf),  Grant  v.  Vaughan  (e).  Whoever 
was  the  bearer  of  the  scrip  was  entitled  to  all  the  benefits 
or  subject  to  all  the  liabilities  arising  out  of  such  a  contract. 

Pollock,  in  reply.  The  loan  was  taken  originally  at  80 ; 
Hennings  purchased  at  79.  (J').  This  purchase  (supposing 
the  contract  to  be  legal)  could  not  entitle  Hennings  to  main- 
tain an  action  for  money  had  and  received.  If  Hennings  is 
entitled  to  relief,  it  is  in  equity.  Here  time  is  of  the  essence 
of  the  contract.  It  maybe  assumed  that  Rothschild  su^- 
tained  no  damage.  The  stock  had  fallen  from  80  to  67» 
and  Rothschild  possessed  no  means  of  compelling  payment, 
neither  Lowe  nor  Hennings  having  signed  any  contract  with 
him.  [Lord  Tenter  den,  C.  J.  If  persons  were  required  tQ 
sign  an  undertaking,  the  loan  contractors  would  find  few 

subscribers.] 

Cur.  adv.  vult. 

Lord  Tenterden,  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  staling  the  facts  found  by  the  special  verdict, 

(ci)  1  Sirn.  406,  more  fully   re-  (d)  6  D.  &  11.  388;  4  B.  &  C. 

ported  '2  Burr.  1011.  103.  And  seean^f,  vol.  iii,448,(a). 

(b)  5  D.  &  11.  417  ;  3  B.  &  C.  (e)  3  Burr.  1516 ;  i  W.  Bla.  485. 
591 ;  1  Carr.  &  P.  174.  (/*)  This  fact  did  not  appear  on 

(c)  5  D.  &  R.  735  ;  3  B.  &  C.  the  face  of  the  special  verdict. 
812. 
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his  lordship  observed  that  the  counsel  for  the  plaintiff  in 
error,  though  he  had  argued  that  the  form  of  the  action  was 
misconceived,  chose  to  rest  his  case  principally  on  the  me- 
rits, contending,  that  as  //e///?i;7g5  had  not  complied  with  the 
original  terms,  or  with  those  afterwards  proposed,  he  had 
broken  the  contract,  and  could  neither  recover  damages  for 
its  non-performance,  nor  claim  a  return  of  the  money  ad- 
vanced, on  the  footing  of  the  contract  being  rescinded,  inas- 
much as  Hemnngs  had  received  a  full  consideration  for  the 
moneys  advanced  in  the  engagement  of  Rothschild  to  deliver 
the  certificates  upon  payment  of  the  residue,  and  the  case 
of  Doloret  v.  Rothschild  was  cited.  There  a  bill  was  filed 
by  a  holder  of  these  scrip  receipts,  who  had  offered  no  fur- 
ther payment  until  June,  1823,  when  he  filed  his  bill  to 
compel  Rothschild  to  deliver  the  certificates  or  return  the 
deposits.  Leach,  V.  C.  observed,  that  time  was  material 
in  a  case  like  the  present,  because  the  value  was  exposed 
to  daily  variation.  That  the  time  of  payment  originally 
proposed  had  been  waived  by  Rothschild  only  upon  condi- 
tion that  the  payment  should  be  made  at  the  extended 
times,  and  that  the  claim  of  Doloret  to  a  return  of  the 
deposit,  as  being  retained  by  the  defendant  without  con- 
sideration, could  not  be  maintained,  for  be  had  full  con- 
sideration for  the  deposit  in  the  option  which  the  scrip 
receipts  gave  him  to  become  the  proprietor  of  so  much  stock 
,by  payment  of  the  balance  of  the  price  at  the  stipulated  time. 
Id  this  opinion  my  learned  brothers  Bayley  and  Littledale 
and  I  fully  concur.  My  brother  Parke  having  been  counsel 
in  the  cause  has  taken  no  part  in  the  discussion.  The 
judgment  of  the  Court  below,  therefore,  must  be  reversed. 

Judgment  reversed  (a). 
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(fl)  And  as  to  the  form  of  the 
action,  see  Ward  ▼.  Evans,  2  Ld. 
Raym.  928 ;  Fenner  v.  Meares,  2 
W.  Bla.  1269;  De  Bemalesv.  Ful- 
ler, 14  East,  590  ;  Vere  v.  Liwis, 
8  T.  R.  182 ;  Tallock  v.  Harris,  3 


T.  R,  174 ;  Surlees  v.  Hubbard,  4 
Esp.  N.  P.  C.  204;  PhiUips  v. 
Bateman,  16  East,  356  ;  WUton  v. 
Coupland,  5  B.  &  A.  228 ;  FairlU 
V.  Denton,  anU,  ii.  363,  8  B.Sc  C. 
395. 
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^^^^^^^  Sampson  and  another  v.  Eastebby. 

TnaleasebyB.  OOVENANT  by  assignee  of  reversion  against  lessee. 
divided  third"'  '^^^  declaration  stated,  that  Sir  Charles  Ti/nier  being  seised 
part  of  a  mine  in  fee  of  one  undivided  third  part  of  certain  tenements  with 
purtenancet,  a    ^^^  appurtenances,  by  an  indenture  between  Sir  C*  T.  of 

recital  that  A.  ^||g  q^^  papt    g^d  defendant  and  five  others  of  the  other 

had  agreed  *^  .  .  .    z-i  « 

with  B,  and      part ;   after  reciting  that  Sir  C.  i\  had  on  &c.»  agreed  with 

with  C.  and  D,  ^j^^  defendant  and  the  five  co-lessees  to  demise  to  them  for 
tne  other  own- 
ers of  the  mine,  21   years  the  undivided  third  part  of  Sir  C.  jT.  in  certain 

smelting-mill     mines,  minerals  and  quarries,  at  a  certain  rent,  and  subject  to 

on  a  waste  not  certain  covenants  and  agreements;  and  that  defendant  and 
demised  and  .  . 

not  shewn  to     the  said  co-lessees  had  entered  upon  and  taken  possession 

^to"l^^*nd  ^^  ^^^  ^^^^  purparty  of  the  said  Sir  C.  T. ;  and  that  defend- 
D,,  was  held     ant  and  the  co-lessees  had  since,  with  the  permission  of  Sir 

cation  be-        third  parts  of  the  said  mines,  minerals  and  quarries,  taken 

tw^f^n  -a   And  __      _^ 

B.  for  the  down  a  smelting-mill  belonging  to  Sir  C.  T,,  W.  5.  and 
erection  of  jp^  p^^  situate  upon  part  of  a  waste  ground  within  the  manor 
And  it  was  of  A.,  called  O.  M.,  and  that  the  defendant  and  the  co- 
held,  that  such  igggggg  [j^j  eugaged  to  erect,  at  their  own  expense,  a  smelt- 
covenant  ran  ^  ^  .  .  .  r  ' 
with  the  land,  ing-mill  of  larger  dimensions  with  several  adjoining  build- 

the  ^ignee  of  ^"S^  "P*^**  another  part  of  the  waste  ground,  which  mill  and 
^Ijl®  ";^er8»"n  buildings,  it  had  been  agreed,  should  belong  to  Sir  C  T., 
ty  of  the  mine.  ^'  S.  and  F.  F.,  in  lieu  of  the  buildings  so  taken  down ; 

the  said  Sir  C.  T,  did  demise  to  the  defendant  and  the  co- 
lessees  all  that  undivided  third  part  of  Sir  C.  1\  of  and  in 
the  mines,  veins,  pipes,  floats,  strings,  and  parcels  of  lead, 
tin,  and  copper  ore,  and  other  minerals  and  fossils  then 
known,  found,  or  discovered,  or  which  should  during  the 
continuance  of  that  demise  be  opened,  known,  found,  dis- 
covered, or  gotten,  in  &c.,  the  moors,  commons,  wastes,  and 
uninclosed  lands,  within  or  parcel  of  the  several  manors  or 
lordships  of  A.,  N.,  T.,  and  H.,  in  the  county  of  York,  and 
also  of  and  in  all  mines  and  seanii  of  coal,  and  quarries  of 
stone  in  or  within  the  said  manors  &c. ;  and  alsoof  andinall 
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smei ting-mills,  stamping-mills  &c.»  standing  or  being  in  or  i899. 
upon  any  part  of  the  said  moors,  commons  or  wastes,  then 
and  theretofore  used  for  mining  purposes,  and  also  full 
power  and  authority  to  erect  and  build  in  or  upon  any  part  Easterbt. 
of  the  said  moors,  commons,  wastes  and  uninclosed  lands, 
all  such  smelting-mills,  stamping-mills  &c.,  as  might  be  re- 
quisite for  efiectually  working  the  said  mines.  Habendum 
to  defendant  and  the  co-lessees,  their  executors,  administra- 
tors and  assigns,  from  the  1st  day  of  January,  1800,  for 
.19  years.  And  the  defendant  did  thereby  for  himself,  his 
heirs,  executors,  administrators  and  assigns  covenant  with 
Sir  C.  jT.  his  heirs  and  assigns,  that  defendant  and  the 
co-lessees,  their  executors,  administrators  and  assigns, 
should,  during  the  continuance  of  the  demise  maintain,  pre- 
jserve  and  keep  the  smelting-mill  so  engaged  to  be  erected 
and  built  by  them,  and  other  buildings  erected  or  to  be 
erected  contiguous  or  near  to  the  said  mill,  in  good  and 
sufficient  repair,  and  should,  at  the  expiration  of  the  term, 
deliver  up  the  same  in  good  and  sufficient  repair,  and  de- 
liver  up  in  good  and  sufficient  repair  all  forges  &c.,  used 
within  the  last  two  years  of  the  term.  The  declaration 
then  deduced  the  title  of  the  plaintiff  as  assignee  of  the  re- 
version and  assigned  breaches ;  first,  in  the  non-erection 
by  the  defendants  and  co-lessees  of  a  smelting-mill  of 
larger  dimensions  than  the  mill  taken  down;  secondly,  in 
not  keeping  such  smelting-mill  Sec.  in  good  repair ;  thirdly 
in  not  delivering  it  up  at  the  expiration  of  the  term. 

To  this  declaration,  there  was  a  general  demurrer  and 
joinder. 

Brodrick,  in  support  of  the  demurrer.  The  first  ques- 
tion is,  whether  this  lease  contains  any  covenant  to 
erect.  The  second  is,  whether^  supposing  such  cove- 
nant to  be  contained  in  the  indenture,  it  passed  with  the 
reversion  to  the  plaintiff,  no  part  of  the  waste  being  de- 
mised to  the  lessee.  Upon  the  first  point,  there  is  no  cove- 
nant with  Sir  C.  T,     It  may  be  admitted  that  an  implied 
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covenant  is  sufficient,  and  that  such  implied  cofenaat  maj 
be  collected  from  the  whole  of  the  lease.  Here,  taking  the 
whole  together,  and  looking  particularly  at  the  recital,  die 
covenant,  if.  any,  would  be  with  Sir  C.  3*.  and  odiers,  and 
•not  with  him  alone.  An  implication  will  be  attempted  to 
be  rabed  on  the  part  of  the  plaintiff,  from  the  words,  **  will 
^maintain,  preserve  and  keep  the  said  smelting-mill,  engaged 
to  be  erected  and  built  by  them,  in  good  and  saiBcieiit 
repair.'^  It  is  material  to  look  at  the  recital,  which  shews 
that  the  agreement  was  with  three,  and  not  with  Sir  C*  71 
alone.  [Bayley,  J.  But  persons  entitled  to  the  other  two* 
thirds  were  not  parties  to  the  action.]  The  smelting-mill 
was  not  standing  when  the  lease  was  granted.  That  which 
was  taken  down  belonged  to  the  three.  So  would  the 
smelting-house  which  was  to  be  erected.  The  lease  con- 
tained no  demise  of  the  smelting-house  which  was  to  be 
thereafter  erected.  The  law  will  not  imply  a  covenant  with 
the  lessor  alone  in  respect  of  that  which  belongs  to  the  three. 
On  the  other  side,  the  case  of  Saltoun  v.  Houstoun  (a)  will 
be  cited;  but  there,  the  deed  stated  expressly  that  an  ac- 
count of  the  debts  of  Simon  Fraser  the  elder  had  been 
taken,  and  that  the  balance  in  his  favour  amounted  to 
SBfiOOl.,  and  that  it  had  been  agreed  between  iS.  F.  the 
elder,  S.  JF.  the  younger  and  J.  if.  Houstoun,  that  the  whole 
of  the  debt.f  and  credits  of  S,  F.  the  elder  should  be  re* 
ceived  and  paid  by  6\  F.  the  younger  and  J.  H.  H.  Here, 
on  the  contrary,  the  language  of  the  recital  negatives  the 
implication  of  any  agreement  or  covenant  with  Sir  C.  T. 
alone. 

The  second  point  is,  that,  supposing  the  covenant  to 
erect  to  be  with  the  lessor  only,  yet  being  a  covenant  to 
erect  on  part  of  the  waste  not  demised,  it  is  a  covenant  to 
do  a  thing  merely  collateral.  This  depends  upon  the 
second  resolution  in  Spencer's  case  (6),  wliere  the  rule  is 
thus  laid  down  : — ''  It  was  resolved,  that  in  this  case  if  the 
lessee  had  covenanted  for  him  and  his  assigns,  that  they 
(<i)  J  Bingh.433.  (6)  5  Co.  Hep.  16. 
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would  make  a  new  wall  upon  some  part  of  the  thinfg  de* 
mised,  that  forasmuch  as  it  is  to  be  done  upon  the  land 
demised  that  it  should  bind  the  assignee;  for,  although  the 
covenant  doth  extend  to  a  diing  to  be  newly  made,  yet  it  ir 
to  be  made  upon  the  thing  demised,  and  the  assignee  is  to 
take  the  benefit  of  it ;  and,  therefore,  shall  bind  the  assignee 
by  express  words.  So,  on  the  other  side,  if  a  warranty  be 
made  to  one,  his  heirs  and  assigns,  by  express  words,  the 
assignee  shall  take  benefit  of  it,  and  shall  have  a  warrantia 
charts.  F.  N.  B.  135  ;  and  9  Edw.  2,  Garr.  de  Charters^ 
30;  36  Edw.  3.  tit.  Garr.  1  («);  4  Hett.  8,  Dyer,  1.  But 
although  the  covenant  be  for  him  and  his  assigns,  yet  if  the 
thing  to  be  done  be  merely  collateral  to  the  land,  and  doth 
not  touch  or  concern  the  thing  demised  in  any  sort,  there 
the  assignee  shall  not  be  charged.  As  if  the  lessee  cove* 
nants  for  him  and  his  assigns  to  build  a  house  upon  the 
land  of  the  lessor,  which  is  no  parcel  (que  n'est  ascun  parcel) 
of  the  demise,  or  to  pay  any  collateral  sum  to  the  lessor  or 
to  a  stranger,  it  shall  not  bind  the  assignee,  because  it  is 
merely  collateral,  and  in  no  manner  touches  or  concerns 
the  thing  that  was  demised  or  that  is  assigned  over ;  and, 
therefore,  in  such  case  the  assignee  of  the  thing  demised 
cannot  be  charged  with  it  no  more  than  any  other 
stranger."  (A). 

This  case  is  still  stronger,  because  the  supposed  cove- 
nant is  to  erect  a  building  on  the  land  of  the  three.  [Lord 
Tenterderif  C.J.  There  is  no  express  allegation  that  the 
waste  on  which  the  smelting-mill  was  to  be  erected  was  the 
land  of  the  three.]  It  is  either  upon  the  land  of  the  three 
or  upon  the  land  of  a  stranger.  The  resolution  in  Spencer^s 
case  determined,  that  where  a  covenant  is  collateral,  the 
assignee  of  the  lessee  would  not  be  bound ;  k  fortiori,  the 
lessee  cannot  be  bound  to  a  person  who  derives  no  advan- 
tage from  the  subject-matter  of  the  covenant.     What  in- 
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(a)  This  reference  should  have 
been  to  36  Edw,  3,  tit.  Garr.  de 
Charters,  pi.  11. 


(Jf)  5  Co.  Rep.  16,  b. 


426 


18S9. 


Sampson 

V. 

Easterbt. 


CASES  IN  THE  KINGS  BENCH, 

terest  would  the  plaintiff  have  taken  in  the  smelting-house, 
if  erected  ?  He  would  have  had  no  right  to  the  land  on 
which  it  was  built.  There  are  several  modem  cases,  the 
effect  of  which  is  to  shew,  that  to  bind  the  assignee,  the 
covenant  must  be  to  do  something  on  the  land  demised,  or 
something  beneficial  to  the  land  demised.  In  Vyvyan  v. 
Arthur  (a),  the  plaintiff's  devisor  being  seised  in  fee  of  a 
mill  and  lands,  demised  the  latter  to  the  defendant,  paying 
rent  and  doing  suit  to  the  mill  of  the  devisor,  his  heirs  and 
assigns,  by  grinding  &c.,  and  afterwards  devised  the  mill 
and  lands  to  the  plaintiff:  it  was  held,  that  the  suit  was  in 
|,he  nature  of  rent,  and  that  the  implied  covenant  resulting 
from  the  reddendum  ran  with  the  land  as  long  as  the  mill 
and  the  land  belonged  to  the  same  person.  That  case  was 
determined  upon  the  circumstance  of  the  mill  and  the  land 
belonging  to  the  same  person;  and  upon  this  and  other 
grounds  it  is  distinguishable  from  the  case  now  before  the 
Court.  In  Spencer^s  case  (6)  it  was  held,  that  the  statute  of 
32  Hen,  8,  c.  34,  which  gives  the  assignee  of  the  reversion  the 
right  to  sue  upon  the  covenants  of  the  lessor,  extends  only 
to  the  thing  demised,  and  not  to  that  which  is  collateral  (c). 
[Lord  Tenterden,  C.J.  Nothing  appears  to  have  been  as- 
signed by  Sir  Charles  Turner  but  the  reversion  of  the 
demised  premises.] 


Alderson,  contrd.  Upon  the  first  point  it  is  quite  clear 
that  this  was  a  covenant  to  erect  a  new  smelting-mill;  Hollis 
v.Carr{d).  Upon  the  second  point,  a  smelting-mili  is 
annexed  quodammodo,  it  might  almost  be  said  omnimodo, 
to  the  thing  demised ;  Vernon  v.  Smith  (e),  and  Bally  v. 
Wells  if),  there  cited.     Here  the  covenant  was  to  erect  in 


(o)  2  D.  &R.  670;  1  B.  &  C. 
410. 
-  (6)  5  Co.  Rep.  16^  a. 

(c)  Ibid.  18,  a.  It  appears  to 
have  been  assumed  throughout  this 
argument,  that  any  covenant  which 
would  run  with  the  land  at  com- 
mon law  as  aaainst  the  assignee  of 


the  lessee,  would  pass  to  the  as- 
signee of  the  lessor  under  39  Hen, 
8,  c.  34 :  tamen  quare. 

(d)  2  Mod.  90. 

(e)  5  B.  &  A.  1. 

(/)  Wilniot's   Notes,   344;   3 
Wils.  25. 
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lieu  of  that  which  was  part  of  the  thing  demised.  This 
was  a  smelting  lease,  in  which  the  smelting-mill  is  quodam- 
modo  annexed  to  the  mine ;  this  amounts  to  a  demise  of  a 
part  of  the  wastes  on  which  the  lessee  should  erect  a  mill. 
Suppose  a  lean-to  had  been  erected  on  the  land  adjoining  the 
house,  it  would  hardly  be  contended  that  such  a  building 
was  not  annexed  to  the  house.  By  adopting  the  construc- 
tion for  which  the  plaintiff  contends,  the  Court  will  carry 
into  effect  the  intention  of  the  parties.  [Parke,  3.  Sup- 
posing, in  the  case  you  put,  the  lessor  assigned  to  different 
parties,  or  retained  part  in  his  own  hands,  who  at  the  end 
of  the  term  would  be  entitled  to  the  buildings?  Bayley,J^ 
Could  the  lessor  have  distrained  in  the  new  smelting- 
house  ? (a)]  When  erected,  it  would  form  part  of  the  demised 
property. 
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Brodrick,  in  reply.  Vernon  v.  Smith  (6)  only  establishes 
a  point  which  was  never  denied.  There,  as  well  as  in 
Salloun  V.  Houstoun  (c),  the  Court  looked  to  the  whole  of 
the  instrument.  Here  the  agreement  to  build  was  with 
other  persons.  [Lord  Tenterden,  C.  J.  The  old  smelting- 
mill  was  taken  down  by  the  consent  of  Sir  Charles  Turner 
and  the  other  two  owners;  the  new  smelting-mill  would 
belong  to  the  three.]  Upon  the  second  point,  where  Bally 
V.  Wells  was  referred  to,  the  distinction  was,  whether  the 
act  that  was  to  be  done  was  to  be  done  on  any  part  of  the 
land  demised.  It  is  clear  that  the  smelting-mill  was  not 
demised ;  the  old  mill  had  been  taken  down,  and  the  new 
one  was  to  be  erected :  it  is  not  said  '*  which  should  there- 
after be  erected."  It  does  not  touch  or  concern  the  thing 
demised.  The  inference  would  be,  that  the  land  on  which 
the  mill  was  built  belonged  in  fee  to  the  three;  whatever 
interest  they  had,  was  not  demised  to  the  defendant,  or 
conveyed  to  the  plaintiff  by  a  conveyance  of  the  demised 
premises. 

Cur.  adv.  vult. 


(a)  Vide  Busza/dv.  Capef,  ante y\i.  197.  {h)  Suprri,i2i,  (c)  1  Bingli.  433. 
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On  a  subsequent  day  in  this  term 

Lord  Tenterden,   C.  J.  delivered    the  judgment  of 
the  Court.     After  stating  the  substance  of  the  allegations 
of  the  declaration,  his  lordship  proceeded  thus: — By  the 
parts  of  the  deed  set  out  in  the  declaration,  it  was  evi-^ 
dently  the  intention  of  the  parties  that  a  new  smelting- 
raill  should  be  erected ;  and  as  no  precise  form  of  word9 
is  necessary  to  make  a  covenant,  the  recital  of  the  agree- 
ment to  erect  a  building,  followed  by  express  covenants 
to   maintain    the  smelting-mill   in  repair,  and    to   deliver 
it  up  at  the  end  of  the  term,  amounts  to  a  covenant  in  law 
to  erect.     Saltoun  v.  Housioun  is  directly  in  point     Here 
the  erection  of  the  building  is  mentioned  in  the  recital 
of  a  prior  agreement.     It  was  further  objected,  that  the 
prior  agreement  was  not  with  the  lessor  only,  and  that  con- 
sequently no  covenant  with  him  alone  could  be  implied. 
But  as  he  demises  only  a  third,  the  agreement  would  enure 
aa  a  separate  contract  with  him  in  respect  of  his  particular 
interest. 

Upon  the  second  question,  it  appears  that  Sir  Charles 
Turner  was  seised  in  fee  of  an  undivided  third  part  of  the 
mine,  with  the  appurtenances;  which  word,  in  a  large  sense, 
reaches  every  thing  connected  with  the  subject-matter  of 
the  demise.  It  may  be  inferred  that  Sir  Charles  Turner, 
though  not  seised  of  the  wastes,  had  a  power  to  erect  on 
them  buildings  requisite  for  the  woricing  of  the  mines,  and 
that  such  buildings  were  his  property.  The  building  cove- 
nanted to  be  erected  was  to  be  used  for  mining  purposes, 
was  to  be  the  property  of  the  owners  of  the  mines;  as  such 
it  related  to  the  mines,  and  to  theni  only.  It  cannot  be 
said,  therefore,  that  the  covenants  relate  to  a  matter  colla- 
teral to  and  unconnected  with  the  demised  premises.  The 
rule  as  to  covenants  passing  to  and  binding  assignees  is 
laid  down  in  Spencer*s  case,  where  it  is  said  that  a  cove- 
nant to  make  a  new  wall  upon  some  part  of  the  thing 
demised  shall  bind  the  assignee.  Covenants  not  binding 
the  assignee  are  there  said  to  be,  for  the  doing  of  things 
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merely  collateral  to  the  land,  and  which  do  not  touch  or 
concern  the  thing  demised  in  any  sort.  Ai:ovenant  to  build 
a  house  on  other  land  of  the  lessor  is  mentioned  by  way  of 
instance,  and  must  therefore  be  understood  of  a  house  not 
touching  or  concerning  the  thing  demised.  Here  the  cove- 
nant tends,  in  the  language  of  Wilmot,  C.  J.,  in  Bally  v» 
fVeUs{a),  to  the  support  and  maintenance  of  the  thing 
dehiised,  and  therefore  follows  the  reversion^  The  same 
language  is  used  in  Shepherd's  Touchstone  (6). 

Judgment  for  the  plaintiffs  (c). 


(a)  Supri,  426. 

(6)  Shep.  Touchs.  176. 

(c)  And  see  Co.  Lit.  215|  b. 

A.  conveys  in  fee  to  B.  &  C.  to 
the  use,  that  ^,  and  his  heirs  may 
take  to  his  and  their  use  a  rent  to 
be  issuing  out  of  the  premises ;  and, 
subject  to  the  rent,  to  the  use  of  B. 
and  his  heirs ;  and  B.  covenants  with 
A.  his  heirs  and  assigns,  to  pay  to 
^.his  heirs  and  assigns  rent,  and  to 
build  within  one  year  a  messuage  on 
the  premises,  for  better  securing  the 
rent ;  and  A.  within  one  year  de- 


mises the  rent  to  D.  for  1000  years* 
D.  cannot  maintain  covenant 
against  B.  for  non-payment  of  the 
rent,  or  for  not  building  the  mes- 
suage, the  covenant  being  in  gross. 
MUnes  v.  Branchy  5  M.  &  S.  411. 

As  to  what  words  of  contract  in 
a  deed  amount  to  a  covenant,  see 
Com.  Dig.  Covenant,  A.  2,  3. 
Holies  V.  Carry  3  Swanst.  647. 

As  to  covenants  implied  by  law, 
see  Com.  Dig.  Covenant,  A.  4; 
Spencer*s  case,  5  Co.  Rep:  18,  a. 


429 

1639. 
Sampson 

V. 

Easterbt. 


OXENDALE  V.  WeTHERELL. 

Assumpsit  for  wheat  soia  and  delivered.  At  the  trial 
before  Baj/lei/,  J.,  at  the  York  spring  assizes,  1829*  it 
appeared  that  the  plaintiff  had  delivered  to  the  defendant 
130  bushels  of  wheat;  and  the  question  upon  the  evidence 
was,  whether  the  contract  was  for  250  bushels,  or  for  so 
much  as  the  plaintiff  could  spare;  but  the  plaintiff  con- 
tended, that  inasmuch  as  the  defendant  had  retained  the 
portion  which  had  been  delivered,  he  was  liable  to  pay  the 
price  of  that  portion,  even  supposing  the  contract  to  be 
entire.  The  learned  Judge  was  of  this  opinion,  and  the 
jury  having  found  an  entire  contract  for  250  bushels,  his 


The  seller  of 
250  bushels  of 
wheat,  to  be 
delivered 
within  a  cer« 
tain  time,  de- 
livering 130 
bushels  only, 
which  the  pur- 
chaser accepts 
and  retains 
after  the  expi- 
ration of  the 
stipulated  time 
of  delivery, 
may  recover 
the  price  of 
the  part  deli- 
vered. 
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1889.        lordship  directed  a  verdict  to  be  entered  for  the  plaintiff, 
f^^^  giving  leave  to  the  defendant  to  move  to  enter  a  nonsuit. . 

£THERy.L.  Brougham  now  moved  accordingly.  Walker  v.  Dixon(a) 
is  quite  in  point.  There  the  plaintiff  had  contracted  for 
the  sale  of  100  sacks  of  warranted  flour,  at  94<s.  6d.  per 
sack,  ten  sacks  to  be  sent  immediately  on  trial,  to  be  ac* 
cepted  or  rejected  within  two  days.  The  ten  sacks  being 
sent,  the  defendant  retained  four,  returning  six  as  of  infe- 
rior quality.  Ten  others  were  afterwards  sent  to  a  wharf 
for  the  defendant,  who  took  away  two,  leaving  the  remain- 
der, which  the  plaintiff  afterwards  took  away.  The  de- 
fendant tendered  the  whole  price  of  the  100  sacks,  and 
required  the  residue  to  be  delivered.  The  plaintiff  refused 
to  supply  the  remaining  94  sacks^  and  brought  his  action 
for  the  six  which  had  been  delivered.  Lord  Ellenborough 
was  of  opinion,  that  as  the  defendant  was  ready  to  perform 
the  contract,  and  to  pay  for  the  whole  the  price  agreed 
upon,  the  plaintiff  could  not  afterwards  split  the  contract, 
and  bring  his  action  for  part,  and  the  plaintiff  was  non- 
suited. In  Waddington  v.  Oliver  (6),  where  the  plaintiff 
had  agreed  to  deliver  100  bags  of  hops,  and  having  deli- 
vered part,  commenced  an  action  for  the  price  before  the 
expiration  of  the  time  for  the  delivery  of  the  remainder,  it 
was  held  that  the  contract  was  entire,  and  could  not  be 
split,  and  that  the  plaintiff  had  therefore  no  right  to  bring 
an  action  before  the  whole  quantity  was  delivered,  or  until 
the  time  for  the  delivering  of  the  whole  had  arrived. 

Lord  Tenterden,  C.  J. — In  Manning's  Digest  (c),  the 
Court  are  stated  to  have  set  aside  the  nonsuit  in  Walker  v. 
Dixon,  ex  relatione  Wilde,  of  counsel  for  the  defendant. 
If  the  plaintiff  had  delivered  all  but  one  bushel,  he  would, 
according  to  the  rule  contended  for,  have  been  unable  to 
recover  the  price  of  the  £49  bushels,  although  the  defendant 
had  accepted  and  retained  them. 

(fl)  2  Stark.  N.  P.C.  «81.    (6)  2  New  Rep.  61     (c)  2d  edition,  309. 
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Bayley^  J. — The  defendant  retained  the   130  bushels         1829. 
after  the  time  for  completing  the  delivery  had  expired.  ^"^v^^ 

OXENDALE 

Parke,  J. — I  always  understood  the  distinction  to  be  Wetherell. 
this :  that  where  there  is  an  entire  contract  for  the  purchase 
of  distinct  parcels  of  goods,  to  be  delivered  within  a  speci- 
fied time,  a  vendor  cannot,  upon  delivering  part,  bring  an 
action  for  the  price  of  that  part  before  the  time  for  the 
delivery  of  the  remainder  has  expired ;  because  the  purchaser 
may  return  the  part  which  he  has  received,  if  he  cannot  get 
the  residue  at  the  stipulated  time.  But  if,  notwithstanding 
the  non-performance  of  part  of  the  contract  by  the  vendor, 
the  purchaser  retains  the  part  which  has  been  delivered, 
he  is  liable  for  the  price  of  that  part  (a). 

m 

Rule  refused, 
(a)  And  see  Shipton  v.  Cauoriy  8  D.  &  R.  ISO ;  5  B.  &  C.  378. 


The  King,  on  the  prosecution  of  Elizabeth  Wells, 

Spinster,  v.  Whately,  clerk. 

In  Hilary  Term  last,  Merewether,  Serjt.,  obtained  a  rule  Where  shrabs 
calling  upon  the  defendant  to  shew  cause  why  an  informa-:  a^miprov^" 
tion  should  not  be  exhibited  against  him  for  certain  misde-  allegation  that 
meanors.     This  rule  was- granted  upon  affidavits  stating,  jij^ely  to  be  in- 
that  the  prosecutrix,  now  74  years  of  age,  had  for  20  years  J"'".*®."?  *®  *^. 
and  upwards  been  in  the  possession   of  a  cottage  and  gar-  the  case  b 
den  in  the  parish  of  Cookham,  in  the  county  of  Berks,  ad^  Uc£[I^Jl!^ 
joining  the  vicarage  house  and  glebe ;  that  the  defendant  was  act,  though 

vicar  of  Cookham,  and  a  justice  of  the  peace  for  Berkshire ;       ^  ^^  ^|,j^j|, 

the  shrubs  grew  be  in  dispute  between  the  parties. 
Where  a  magistrate,  upon  whose  property  a  malicious  trespass  had  been  committed, 
issued  a  summons  requiring  the  offender  to  appear  before  himself,  or  some  other  magis- 
trate, and  purporting  that  information  had  been  given  to  him,  the  magistrate,  on  oath; 
whereas  no  oath  had  been  taken,  and  the  information  had  been  communicated  by  the 
magistrate  to  the  informer,  the  Court,  in  discharging  a  rule  for  a  criminal  information 
against  the  magistrate,  refused  to  give  him  his  costs. 
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that  disputes  bad  arisen  between  the  prosecutrix  and  the 
defendant,  respecting  a  small  portion  of  land  lying  between 
ff,  their  respective  properties,  which  was  described  in  the  pro- 

WflATELY.     secutrix's  tide  deeds  from  ^06l  as  part  of  her  estate,  was 
inclosed  within  her  fences,  and  had  always  been  enjoyed  by 
her  until  1823 ;  that  the  defendant  having  claimed  this  por* 
tion  of  land  as  belonging  to  the  vicarage,  the  prosecutrix 
proposed  that  such  claim  should  be  submitted  to  arbitration, 
and  offered  her  title  deeds  for  the  defendant's  inspection, 
both  which  were  refused ;  that  the  defendant  called  on  the 
prosecutrix  in  December,  1822,  and  told  her  that  unless 
she  would  give  up  this  piece  of  land,  he  would  pull  down 
the  wall  which  separated  it  from  the  vicarage;  that  on  the 
4th  March,  1 823,  the  prosecutrix  was  served  with  a  notice 
requiring  her  to  give  up  to  the  defendant,  at  Michaelmas 
then  next,  possession  of  all  the  lands  and  premises  she 
held  at  C.  in  the  county  of  B.  belonging  to  the  vicar  of  C; 
that  the  prosecutrix,  having  disregarded  this  notice,  the  de- 
fendant, in  the  latter  part  of  1 823,  threw  down  the  wall  and 
separated  the  portion  in  question  from  the  residue  of  the 
prosecutrix's  land  by  sticks  and  stakes,  forming  no  fence ; 
that  on  the  18th  November,  1828,  the  prosecutrix,  observ* 
ing  that  the  branches  of  an  elder  bush,  which  the  defendant 
had  planted  on  the  portion  of  land  in  question,  within  six 
inches  of  a  brick  wall  of  the  prosecutrix,  were  growing  in 
such  a  manner  as  appeared  to  her  to  injure  the  wall,  she 
cut  off  such  branches  with  a  pocket  knife,  which  she  hap- 
pened to  have  about  her ;  that  the  prosecutrix  acted  solely 
from  an  apprehension  that  the  branches  would  injure  the 
wall,  which  had  fallen  down  twice  within  a  short  period ; 
that  on  the  19th  November,   Ward,  an  attorney,  called  on 
the  prosecutrix  with  the  following  note  from  the  defendants 
'^  Madam,  I  send  you  herewith  the  malicious  trespass 
act  {a),  requesting  Mr.  Ward  to  explain  any  part  of  it  to 

(a)  7  &  8  Geo.  4,  c.  SO,  which  ciously  cut,  break,  bark,  root  up, 
provides,  sect.  20,  ^*  That  if  anjr  or  otherwise  destroy  or  damage 
person  shall  unlawfully  and  inali-      the  whole,  or  any  part  of  any  tree 
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you  with  which  you  may  be  unacquainted.  The  course 
which  I  shall  prescribe  to  myself  will  be  to  refer  the  present 
case  to  the  bench  at  Maidenhead^  and  to  require  your 
attendance,  together  with  the  witnesses,  there  on  Monday 
next  at  12  o'clock,  unless  you  wish  me  to  determine  the  case 
immediately,  which,  you  may  observe,  I  have  the  power  to  do^ 
in  order  to  spare  you  the  exposure  of  a  public  examination. 
I  shall  much  prefer  the  common  course  mentioned  above, 
viz.  referring  the  matter  to  the  bench  at  Maidenhead,  but 
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The  Kino 
Whatelt. 


sapling,  or  shrub,  or  any  under- 
wood, wheresoever  the  same  may 
be  respectively  growing,  the  injury 
done  being  to  the  amount  of  one 
shilling  at  least,  every  offender  be- 
ing convicted  before  a  justice  of 
the  peace,  shall  for  the  first  offence 
forfeit  and  pay,  over  and  above  the 
amount  of  the  injury  done,  such 
sum  of  money  not  exceeding  5/. 
i^s  to  the  justice  shall  seem  meet ; 
and  if  any  person  so  convicted, 
shall  afterwards  be  guilty  of  any  of 
the  said  offences  and  shall  be  con- 
victed thereof  in  like  manner,  every 
such  offender  shall  for  such  second 
offence  be  committed  to  the  com- 
mon gaol  or  house  of  correction, 
there  to  be  kept  to  hard  labour  for 
such  term  not  exceeding  1 2  calen- 
dar months,  as  the  convicting  jus- 
tice shall  think  fit,  and  if  such  se- 
cond conviction  shall  take  place 
before  two  justices,  they  may  fur- 
ther order  the  offender,  if  a  male, 
to  be  once  or  twice  publicly  or 
privately  whipped  af\er  the  expira- 
tion of  four  days  from  the  time  of 
such  conviction ;  and  if  any  person 
so  twice  convicted  shall  afterwards 
commit  any  of  the  said  offences, 
such  offender  shall  be  deemed 
guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable  to 

VOL.  IV. 


any  of  the  punishments  which  the 
court  may  award  for  the  felony 
hereinbefore  last  mentioned.** 

By  sect.  30,  '<  For  the  more  ef- 
fectual prosecution  of  all  offences 
punishable  on  summary  conviction 
under  this  act,"  it  is  enacted,  ^  that 
where  any  person,  charged  on  oath 
of  a  credible  witness,  before  any 
justice  of  the  peace,  with  any  such 
offence,  the  justice  may  summon 
the  person  charged  to  appear  at  a 
time  and  place  to  be  named  in  such 
summons ;  and  if  he  shall  not  ap- 
pear accordingly  then  (upon  proof 
of  the  due  service  of  the  summons 
upon  such  person,  by  delivering 
the  same  to  him  personally  or  by 
leaving  the  same  at  his  usual  place 
of  abode)  the  justice  may  either 
proceed  to  hear  and  determine  the 
case  ex  parte,  or  issue  his  warrant 
for  apprehending  such  person  and 
bringing  him  before  himself^  or 
some  other  justice  of  the  peace; 
or  the  justice  before  whom  the 
charge  shall  be  made,  may,  (if  he 
shall  think  fit)  without  any  previous 
summons  (unless  where  otherwise 
specially  directed),  issue  such  war- 
rant ;  and  the  justice  before  whom 
the  person  charged  shall  appear, 
or  be  brought,  shall  proceed  to 
hear  and  determine  the  case.*' 

F   F 


Whately. 
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1899.         leave  you  to  determine  which  should  be  adopted.     I  am, 
^^r^'C^      Madam,  your's,  &c.  Thomas  Whately.** 

Xll6  JKlIMG  __,  ___  «  •  1 

V,  That  Ward  stated  and  explamed  to  the  prosecutrix  the 

great  power  vested  in  the  magistrates  by  the  act,  which  he 
read  over  to  her,  and  advised  the  prosecutrix  to  compro- 
mise the  matter,  informing  her,  that  if  she  desired  to  com- 
promise, and  would  apologise  for  the  offence  which  she 
had  committed,  the  defendant  was  ready  to  accept  the 
penalty,  instead  of  summoning  her  to  the  justice  meeting; 
that  the  prosecutrix  rejected  this  proposal;  that  on  the  Sist 
November,  18^8,  the  following  summons  was  served  on 
the  prosecutrix: — 

"  Berkshire  to  wit :  To  the  petty  constable  of  the  parish 
of  Cookham,  in  the  same  county.  Whereas  John  Clark, 
jgardener  to  the  Reverend  Thomas  Whalety,  of  Sec.  clerk, 
hath  this  day  made  information  and  complaint  upon  oath 
before  me,  one  of  his  majesty's  justices  of  the  peace  in  and 
for  the  said  county,  that  Elizabeth  Wells,  of  the  parish  of 
Cookham  aforesaid,  spinster,  did  unlawfully  and  malia- 
ously  cut  and  damage  several  trees  and  shrubs  growing  in 
a  shrubbery  in  the  parish  of  Cookham  aforesaid,  the  pro- 
perty of  the  Reverend  Thomas  Whately,  contrary  to  the 
form  of  the  statute  in  that  case  made  and  provided  :  These 
are,  therefore,  to  command  you,  in  his  said  majesty's  name^ 
to  summon  the  said  Elizabeth  Wells  personally  to  appear 
before  me,  or  such  other  of  his  majesty's  justices  of  the 
peace  for  the  said  county  as  shall  be  present,  at  the  Swan 
Inn,  at  Maidenhead  in  the  said  county,  on  Monday,  the 
24th  day  of  November  instant,  at  the  hour  of  11  in  the 
forenoon  of  the  same  day,  to  answer  unto  the  said  com- 
plaint, and  further  to  do  and  receive  what  to  the  law  doth 
appertain.  And  be  you  then  there  to  certify  what  you  shall 
have  done  in  execution  thereof.  Herein  fail  you  not.  Given 
under  my  hand  and  seal,  the  19th  day  of  November,  in  the 
year  of  our  Lord,  1 828.  Thomas  Whately.  (L.  S.)" 

That  on  24th  November,  when  the  prosecutrix's  horses 
were  at  her  door  for  the  purpose  of  taking  her  to  the  justice 
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meeting,  Lee,  the  attorney  for  the  parish  of  Cpokhani,  ad- 
vised the  prosecutrix  to  submit,  and  to  accept  the  terms      tTh^cT'c 
offered  by  defendant,  viz.  to  pay  the  5l.  penalty,  and  make  v. 

•  Vi^HATELY 

a  substantial  fence  to  inclose  the  said  portion  of  land ;  that 
the  prosecutrix  not  being  aware  of  any  connexion  between 
Lee  and  the  parish  of  Cookham,  suffered  herself  to  be  per- 
suaded by  him  to  pay  the  51,  to  defendant ;  that  on  the 
l6th  January,  1829,  Lee  addressed  the  following  letter  to 
the  prosecutrix's  attorney : — 

"  Maidenhead,  l6th  January,  1829. 
Sir, — My  letter  to  Mrs.  Wells,  of  23d  November  last,  will 
inform  you  of  the  reasons  which  induced  me  to  advise  her  to 
avoid  the  public  investigation o(  Mr  Jfhately's  charge  against 
her.  Having  obtained  her  consent  to  endeavour  to  effect  an 
arrangement  or  compromise  of  the  matter,  I  wailed  on  Mr. 
Whatelj/  with  that  view.  He  represented  to  me  that  a  great 
number  of  shrubs  had  been  cut  by  some  person,  along  the 
whole  line  of  the  border,  extending  from  Mrs.  /f'e/Zs's  fence 
towards  Mr.  Whately^s  house.  Although  there  was  no 
proof  that  any  other  shrubs  than  the  elder  had  been  cut  by 
Mrs.  Wells,  it  appeared  to  me  likely  that  the  magistrates 
would  be  apt  to  presume,  on  proving  Mrs.TTe/A's  admission 
respecting  the  elder  tree,  that  she  had  cut  the  other  shrubs 
also;  especially  as  it  seemed  quite  impossible  that  the  elder 
tree  could  have  been  cut,  unless  by  some  person  actually 
standing  on  Mr.  Whatelj/'s  ground.  Mr.  Whaiely  also 
stated,  that  he  was  in  possession  of  some  letters  written  by 
Mrs.  Wells  (if  I  recollect  right,  to  Lady  Orknej/,)  which  he 
intended  to  produce  to  the  magistrates,  in  order  to  shew 
that  Mrs.  Wells  had  long  indulged  an  implacable  spirit 
towards  him.  Under  these  circumstances,  and  knowing  the 
difficulty  I  should  have  in  confining  Mr.  Whately  to  what 
would  be  strictly  admissible  evidence,  before  the  bench,  I 
was  very  desirous  to  prevent  the  necessity  of  Mrs.  Wells* % 
appearance  in  public.  The  only  terms  I  could  make  with 
Mr.  Whately  were,  that  Mrs.  Wells  should  pay  5/.  to  Mr. 
Whatelj/,  to  be  laid  out  in  coals  for  the  poor  in  the  village, 

F  F  2 
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1829.  and  that  she  should  put  up  a  fence  of  wooden  paling  at 
that  end  of  the  piece  of  Mr.  Whately*s  ground,  at  which 
V.  he  supposed  she  entered.     Mrs.  Wells  acceded  to  these 

Whately.  terms,  and  paid  the  money.  As  no  conviction  took  place, 
I  should  conceive  it  was  in  the  nature  of  a  compromise. 
This  is  all  the  information  I  can  give  jou  upon  the  subject. 

I  remain,  &c.,  John  jD.  Lee.** 

That  Clark,  the  informant,  stated  that  he  did  not  see 
that  the  prosecutrix  cut  the  trees  or  pulled  them  out,  and 
could  not  say  of  bis  own  knowledge  that  she  did  it,  and 
that  he  never  made  any  oath  or  gave  information  to  the 
defendant,  but  on  the  contrary,  received  his  information  as 
to  the  circumstances  from  the  defendant. 

Cause  was  now  shewn  upon  affidavits  stating,  that  in 
1797,  a  dispute  having  arisen  between  the  defendant  and 
Hexter,  the  then  occupier  of  the  prosecutrix's  cottage, 
respecting  another  portion  of  land  which  the  defendant 
wished  to  throw  into  the  vicarage,  the  prosecutrix  informed 
the  defendant  that  he  might  compel  Hexter  to  give  up  that 
portion  of  land,  by  threatening  to  take  from  him  the  parcel 
of  laud  now  in  dispute;  and  referred  defendant  to  an  entry 
in  the  parish  books,  evidencing  the  right  of  the  vicar  to  the 
parcel  of  land  in  question,  and  shewing  that  it  was  held 
under  the  vicar  at  25.  6d.  rent ;  that  after  the  prosecutrix 
became  possessed  of  the  cottage,  she  paid  the  defendant 
the  rent  of  2s,  6d.  per  annum  for  the  parcel  of  land  in 
question ;  that  disputes  having  afterwards  arisen  between 
the  defendant  and  the  prosecutrix,  as  to  the  right- to  this 
parcel  of  land,  the  prosecutrix  agreed  to  abandoh  her 
claim,  and  to  sign  an  acknowledgment  of  the  defendant's 
title  as  vicar,  upon  her  being  permitted  to  continue  the 
occupation  at  the  2s.  6d.  per  annum ;  that  the  following 
instrument  was  then  drawn  up,  and  was  signed  by  the  pro- 
secutrix. 

"  Extract  from  the  old  Register  Book  belonging  to  the 
parish  of  Cookham,  Berks: — A  memorandum  made  March 
the  20th,  1732,  that  Mrs.  Grace  Goldsborough  rents  of  the 
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Rev.  Thomas  Aleyn,  vicar  of  Cookhani,  in  the  county  of 
Berks,  at  the  yearly  rent  of  2$.  6/i.,  a  piece  of  garden  ground 
at  the  north  end  of  the  said  Mrs.  Goldsborough's  garden, 
for  the  term  of  three  years  from  Michaelmas  last,  contain- 
ing, &c.;  which  piece  of  ground  belongeth  to  the  vicar  of 
Cookham  for  the  time  being.  To  the  above  agreement 
I  accede,  E.  G.  Wells.    3d  September,  1813." 

That  the  prosecutrix  continued  tenant  to  the  defendant, 
paying  said  annual  rent  until  1823,  when  defendant,  in 
consequence  of  certain  malicious  reports  spread  by  the 
prosecutrix,  and  tending  to  injure  the  character  of  the 
defendant,  purporting  that  the  defendant  had  improperly 
wrested  from  her  the  said  parcel  of  land,  became  dissatis- 
fied with  the  prosecutrix,  gave  her  notice  to  quit,  and  upon 
the  expiration  of  that  notice  took  possession ;  that  the  elder 
bush  cut  down  on  the  1 7th  of  November  was  of  a  rare  and 
valuable  species,  Sambucus  racemosus  {a) ;  that  defendant 
sent  Mr.  Ward  to  the  prosecutrix  with  the  malicious  tres- 
pass act,  in  order  to  put  her  fully  on  her  guard,  and  afford 
her  an  opportunity  of  getting  legal  advice;  that  defendant 
did  not  authorise  Ward  to  advise  the  prosecutrix  to  com- 
promise ;  that  defendant,  being  informed  that  Lee  had  been 
retained  by  the  prosecutrix  as  her  attorney  with  reference 
to  the  summons,  and  that  it  was  his  intention  to  request 
permission  (6)  of  the  magistrates  to  attend  with  her  before 
them,  wrote  to  Lee  as  follows: — 
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The  KiHO 

V. 

Whately. 


(a)  .Qusre. 

(6)  It  has  never  been  determined, 
and  probably  never  will  be,  that 
upon  the  hearing  of  cases  which 
are  subjected  to  the  final  decision 
of  justices  of  the  peace,  they  have 
any  authority  to  exclude  the  public. 

In  Cox  V,  Coleridge,  2  D.  &  II. 
86,  and  1  B.  &  C.  37,  it  was  held, 
that  an  attorney  retained  by  a  pri- 
soner charged  with  felony,  to  give 
him  advice  and  assistance  during 
his  examination  before  magistrates, 


might  be  hiwfully  excluded,  on  the 
ground  that  it  was  merely  a  preli- 
minary inquiry.  The  attention  of 
the  Court,  however,  in  that  case, 
does  not  appear  to  have  been  drawn 
to  the  statutes  1  &  2  Ph.  Sf  M.  c. 
13,  and  2  &  3  Ph.  ^  M.  c.  10,  the 
former  of  which  provides,  "  that 
justices  before  whom  such  prisoner 
is  brought  for  any  manslaughter 
or  felony y  before  any  bailment  or 
mainprize,  (or  by  2  &  3  Ph.  if  M. 
c.  1>0,  where  the  prisoner  is  com- 
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The  Kino 

V. 

Whately. 
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"  Sunday  morniog^  23d. 

Dear  Sir, — 1  hasten  to  thank  you  for  your  note,  and  to 
assure  you,  as  I  did  your  uncle  before  you,  that  I  am  glad 
Miss  Wells  is  in  such  good  hands.  Would  that  she  possessed 
a  little  of  your  temper,  and  was  guided  by  your  spirit.  As 
it  is  she  is  rushing  wantonly  upou  a  dreadful  exposure.  I 
have  exercised,  (as  I  shall  shew,)  an  uniform  forbearancCi 
and  would  now,  if  she  would  allow  me,  spare  her  the  dis- 
grace to  which  she  is  hastening:  but  there  is  a  point  beyond 
which  forbearance  is  a  weakness.  I  must  protect  myself 
against  malicious  trespass;  this  protection  is  all  I  seek; 
and  if  this  can  be  obtained  in  any  milder  way  than  bringing 
her  before  the  magistrates,  I  shall  be  satisfied;  for  I  have 
not  the  slightest  feeling  of  ill  will  towards  her. 

I  am,  sir,  your  obedient  servant,         Thomas  Whately* 

To  John  jD.  Leey  Esq.  Attorney  at  law." 

That  on  the  morning  of  the  24th,  when  the  defendant  was 
about  to  set  out  for  the  justice  meeting  at  Maidenhead,  Lee 
called  on  the  part  of  the  prosecutrix,  and  expressed  her  re- 
gret for  what  had  passed,  and  her  readiness  to  make  compen- 
sation for  the  damage ;  that  Lee  then  proposed  that  the  pro- 
secutrix should  pay  5/.  for  the  use  of  the  poor,  and  should 
restore  the  fence;  to  which  proposal  the  defendant  ac- 


mitted,)  shall  take  the  examina- 
tioD  of  the  said  prisoner,  and  iufor- 
mations  of  them  that  bring  him, 
of  the  fact  and  circumstances 
thereof;  and  the  same,  or  as  much 
thereof  as  shall  be  material  to  prove 
the  felony,  shall  be  put  in  writing, 
before  they  make  the  same  bail- 
ment: which  said  examination, 
together  with  the  said  bailment, 
the  justices  shall  certify  at  the  next 
general  gaol  delivery  to  be  holden 
within  the  limits  of  their  commis- 
sion/' Under  these  statutes  it  has 
been  held,  that  if  the  examinant 
die  before  the  trial  of  the  felony, 
his  examination  may  be  received 


in  evidence  against  the  prisoner, 
on  the  ground  that  the  prisoner  has 
had  the  opportunity  of  cross-exam- 
ining the  examinant.  Under  the 
decision  in  Cor  v.  Coleridge^  it 
would  seem  that  a  prisoner  may  be 
deprived  of  the  means  of  cross- 
examining  his  accusers  before  the 
magistrate,  on  the  ground  that  the 
investigation  is  merely  in  the  na- 
ture of  a  precognition;  and  that 
when  taking  his  trial  for  his  life, 
he  may  be  told,  upon  the  produc- 
tion of  the  examination  of  a  de- 
ceased witness,  that  his  time  for  de- 
tecting the  falsehood  of  the  change 
by  cross-examination  is  gone  by. 
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ceded;  that  Clarke  when  taken  by  the  defendant  to  the 

spot  where  the  elder  bush  had  stood,  observed  and  gave      The  Kino 

information  to  the  defendant  of  other  shrubs  which  had     ,„   ^* 

^Vhatklt* 

been  cut;  that  Clark  was  informed  by  defendant  that  he  was 
not  on  oath ;  that  the  summons  was  filled  up  from  a  printed 
form,  and  the  words  "  on  oath"  were  intended  to  be  erased. 

Sir  J.  Scarlett  and  Rogers  now  shewed  cause.  After 
the  distinct  recognition  by  the  prosecutrix  of  the  defendant's 
title,  it  is  clear  that  the  right  set  up  by  the  prosecutrix  was 
a  mere  after-thought.  It  would  have  been  useless  to  have 
resorted  to  arbitration,  since  the  successor  would  not  have 
been  bound  by  any  award. 

Merewether,  Serjt.,  and  Manning,  contrd.  The  prose- 
cutrix acted  bon&  fide  in  the  assertion  of  her  claim  to  this 
property,  and  in  the  removal  of  what  she  considered  to  be 
injurious  to  the  wall.  The  defendant  states  his  belief  that 
other  shrubs  were  destroyed  by  the  prosecutrix,  but  no 
facts  are  alleged  to  support  his  suspicions.  As  the  pro* 
secutrix  had  no  opportunity  of  contradicting  such  surmises, 
so  neither  could  she  have  anticipated  them.  Here  the 
defendant  had  no  jurisdiction,  first,  because  the  trespass 
was  committed  in  the  assertion  of  a  right;  secondly,  because 
that  statute  requires  an  information  on  oath;  and,  thirdly, 
because  he  himself  was  a  party,  and  could  not  be  a  judge 
in  his  own  cause.  The  payment  of  the  5/.,  which  has  been 
wrongfully  obtained  from  the  prosecutrix,  will  no  doubt  be 
used  against  her  upon  the  trial  of  her  title  to  the  plot  in 
question;  whereas  it  would  have  been  competent  to  her  to 
remove  any  prejudice  which  might  be  thrown  upon  her 
title  by  the  former  arrangement  between  the  parties,  by 
shewing,  as  the  fact  is  stated  to  be,  that  they  referred  to  a 
different  spot. 

Lord  Tbnterden,  C.J. — I  am  clearly  of  opinion  that 
this  rule  ought  to  be  discharged.  The  prosecutrix  consi* 
dered  herself  aggrieved  by  this  land's  having  been  taken  from 
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her.  It  appears  that  Mr.  fVhatelyliSid  planted  shrubs  of 
The  King  a  particular  kind.  It  is  conceded  that  the  prosecutrix  cut 
Whatelt.  ^^^  ^^  these  shrubs;  and  there  is  every  reason  to  suppose 
that  she  cut  a  great  noany  more.  I  entertain  no  doubt  that 
this  was  an  act  of  malicious  trespass^  within  the  meaning  of 
the  act.  The  pretences  set  up  by  the  prosecutrix  are 
merely  futile. 

If  nothing  more  had  appeared,  we  ought  to  have  made 
the  prosecutrix  pay  the  expenses  which  Mr.  Whately  has 
incurred  in  opposing  this  rule  4  but  something  appears 
which  we  cannot  altogether  approve  of.  Mr.  Whately 
should  have  left  it  to  other  persons  to  have  issued  a  sum- 
mons. In  that  summons  it  is  also  inadvertently  alleged 
that  the  information  had  been  given  on  oath.  In  both 
these  particulars  Mr.  Whately  acted  unadvisedly ;  and 
though  we  much  disapprove  of  the  conduct  of  the  prose- 
cutrix in  destroying  these  shrubs,  we  think  that  we  cannot 
give  Mr.  Whately  his  costs. 

Rule  discharged,  without  costs. 


Ann  Archer  Manderston  v.  William  Robertson 

and  Thomas  Reid. 

ii.and  B.  give  1  HIS  was  an  action  of  assumpsit,  brought  to  recover  the 
^oxv^viote'^T  P""'"^'?*'  *«^  interest  alleged  to  be  due  on  a  promissory 
600/.  to  C.  note  dated  the  9th  day  of  July,  1817,  and  made  by  the 
by  C.  against    defendants,  whereby  they  promised  to  pay  the  plaintiff  the 

A.  and  B.,  an   gum  of  600/.     The  declaration  contained  counts  on  the 

account  in 

which  B.,         note,  and  the  usual  common  counts  for  money  lent,  money 

af6e/w<?c»i  paid,  had  and  received,  and  money  due  upon  an  account 
gives  credit       stated.     The  defendant  Rqbertson  suffered  judgment  by 

iipon  aTum  of  d^^^^"^'*  ^^^  ^^^  defendant  Reid  pleaded  the  general  issue, 
600/.,  is  evi-  and  the  statute  of  limitations ;  upon  which  issues  were 
the  statute  of   joiued.     Upon  the  trial  a  verdict  was  found  for  the  plaintiff 

limitations (/i).  /  \   a«j.^-/*/^      a  <a 

^  '  [a)  And  see  9  Ueo,  4,  cap.  14. 
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for  695L,  subject  to  the  opinion  of  the  Court  on  the  fol*         i8a9. 
lowing  case.  v.^n-^^' 

On  the  9th  of  July,  1817>  the  defendants  signed  the  ^f. 

above-mentioned  note,  of  which  the  following  is  a  copy: —   Robertsow. 

"  £000  London,  J  uly  9,  1 8 1 7. 

One  day  after  date  we  promise  to  pay  to  Mrs.  Ann 
Archer  Manderston,  at  the  Bank  of  Scotland  in  Edinburgh, 
the  sum  of  six  hundred  pounds,  value  received. 

Wm.  Robertson, 
T.  Reid." 

The  plaintiff  proved  the  following  account  and  lefter  sent 
by  the  defendant  Robertson  to  the  plaintiff,  on  the  1st  day 
of  June,  1825: — 
Dr.     Mrs.  Manderston  in  account  with  fVm.  Robertson.    Cr. 

18^.                                    £.  «.  d.  1823.                                   jS.  s.  d. 

Aug.  11.  To  bank  post  bill  15  0  0  May  28.  By  balance    .635    5  7 

Nov.  13.  Do.  .  .  .  Do.  .  25  0  0  Aug.  13.  2d  qr.  Pension  12  10  0 

1824.  Nov.  13.  Sd  Do 12  10  0 

Jan.  25.  Bank  note  ...  10  0  0  1834. 

April23.  Do 10  0  0      Feb.  12.  4th  Do 12  10  0 

May  20.  Do 20  0  0  May  12.  1st  Do.  24    .  .  12  10  0 

Nov.  29.  Do 20  0  0      Aug.  11.  2d  Do 12  10  0 

1835.  NoY.ll.  Sd  Do 12  10  0 

May  23.  Banknote  16^S29  1825. 

perMr.W.MatherlO  0  0      Feb.  10.  4th  Do 12  10  0 

31.  Banknote  ...  20  0  0  May  31.  Interest  on  600/. 

Balance    ...  665  5  7  from  Jan.  1,  1823,  to 

this  date,  5  per,  cent.    72  10  0 

£.795  5  7  

£.795     5  7 

Balance  .  .  .  665     5  7 

My  dearest  Madam,  June  1,  1825. 

I  have  been  waiting  for  some  days  in  expectation  of 
again  hearing  from  you  relative  to  Mr.  Mather's  arrival  at 
Hamilton.  The  fact  of  the  matter  is,  I  sent  a  letter  by  the 
James  Watt,  addressed  to  you  and  to  the  care  of  Mr. 
Mather.  I  went  down  with  it  myself  to  Blackwall,  and 
went  on  board  the  steam  vessel  about  eight  o'clock,  in 
hopes  of  seeing  Mr.  Af.,  and  after  waiting  some  time  with- 
out this  pleasure,  I  gave  my  letter  into  the  hands  of  the 


Robertson. 
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captain,  who  promised  to  deliver  it  to  Mr.  M,  immediately 
rm.^^^s.n'T^^   o"  his  arrival  on  board.     This  letter  inclosed  a  bank  note 

Ju  A  N  DERSTON 

V.  for  10/.  No.  16,329,  which,  notwithstanding  my  not  hearing 

of  its  safe  arrival,  am  in  strong  hopes  such  is  the  case.  I 
now  without  further  delay  inclose  Bank  of  England  note, 
8966,  *ZOL,  and  statement  of  account  annexed  up  to  the 
present  time,  and  shall  be  glad  to  hear  from  you  early,  for 
two  reasons,  first,  your  own  health,  which  I  sincerely  hope 
is  now  in  good  condition ;  secondly,  to  learn  the  fate  of  my 
letter  per  James  Watt.  I  shall  write  you  more  fully  after 
hearing  from  you,  but  do  not  wish  to  lose  another  post. 

I  have  never  had  any  communication  from  Mrs.  BaUlie 
on  what  we  talked  about,  but  am  well  convinced  that,  if 
not  forgotten,  nothing  has  offered  to  speak  about.  Your's, 
most  sincerely  and  affectionately,  Wm.  RobertsonM 

Mrs.  P.  Manderston,  Patrick  Brae, 
by  Hamilton,  Lancashire." 

The  plaintiff  also  called  a  witness  named  Archer,  her 
brother  in  law,  who  proved,  that  in  the  summer  of  the 
year  1826,  he  had  conversed  with  Reid  upon  the  subject  of 
the  note,  when  Reid  said  there  was  such  a  thing  as  the 
note,  but  that  it  was  made  so  long  ago,  that  he,  Reid,  had 
almost  forgotten  it,  and  at  the  same  time  requested  witness 
to  procure  for  him  a  copy  of  it.  The  witness  also  further 
stated,  that  afterwards  he  accordingly  did  procure  for  Reid 
a  copy  of  the  note,  and  that  when  he  delivered  such  copy 
to  Reid,  Reid  observed,  that  when  the  note  was  given,  he 
was  assured  by  Robertson  that  the  money  would  never  be 
called  for. 

The  plaintiff  also  called  another  witness,  who  proved 
that  the  son  of  the  defendant  Reid  sent  him  to  the  former 
witness  Archer;  that  he  afterwards  saw  Reid,  and  told  him 
he  had  spoken  to  Archer,  who  was  going  to  commence 
legal  proceedings  for  the  amount;  but  if  he  would  put  any 
proposition  in  writing,  Archer  would  forward  it  to  his  sister ; 
to  which  Reid  said,  he  did  not  consider  himself  liable  for 
the  amount,  and  would  do  no  such  thing. 
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The  question  for  the  opinion  of  the  Court  is,  whether 
the  above-stated  evidence  vias  sufficient  to  take  the  case 
out  of  the  statute  of  limitations  as  against  Reid.  If  this 
Court  shall  be  of  an  opinion  that  it  was,  the  verdict  is  to 
stand ;  if  the  Court  shall  be  of  an  opinion  that  the  evidence 
was  insufficient^  a  nonsuit  is  to  be  entered. 
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1839. 


Mamderston 

V. 

Robertson.' 


Piatt,  for  the  plaintiff.  Two  questions  present  them- 
selves for  the  consideration  of  the  Court;  first,  whether 
that  which  has  been  done  by  Reid  himself  is  sufficient  to 
take  the  case  out  of  the  statute  of  limitations;  secondly, 
whether  the  acts  of  Robertson  are  sufficient.  The  second 
point  is  the  stronger.  In  Perry  v.  Jackson  (a).  Lord  Ken* 
yon  says  {b),  *'  It  is  admitted  that  one  partner  may  do 
several  acts  to  bind  the  interests  of  all ;  he  may  release  as 
well  as  create  a  debt ;  he  may  also,  by  his  acknowledgment, 
take  a  case  out  of  the  statute  of  limitations."  Persons 
who  join  in  making  promissory  notes  are  co-partners  quoad 
hoc.  In  Whitcomb  v.  Whiting  (c)  it  was  held,  that  the 
acknowledgment  of  one  of  several  makers  of  a  joint  and 
several  note,  was  binding  in  a  separate  action  against  any 
of  the  others.  Jackson  v.  Fairbank  {d)  was  a  very  strong 
case ;  for  there  it  was  held,  that  payment  by  the  assignees 
of  one  of  two  makers  of  a  promissory  note,  was  sufficient 
to  take  the  case  out  of  the  statute,  in  a  separate  action 
against  the  other  maker.     In  Pittam  v.  Foster  (e),  which 


(fl)  4T.R.  416. 

(6)  Ibid.  419. 

(c)  Dougl.  652.  The  ground  of 
the  judgment  in  that  case  is  thus 
stated  by  Lord  Mansfield :  "  Pay- 
ment by  one  is  payment  for  all, 
the  one  acting  virtually  as  agent 
for  the  rest;  and  in  the  tame  man- 
ner an  admission  by  one  is  an  ad- 
mission by  all.*'  But  with  great 
submission  it  may  be  said,  that 
payment  by  one  operates  as  the  dis- 
charge of  all,  not  by  reason  of  any 


agency,  but  because  payment,  with- 
out reference  to  the  manner  in 
which  it  is  effected,  extinguishes 
the  debt.  If  the  effect  of  payment 
by  one  co-debtor  in  discharge  of  his 
companion  stood  on  the  ground  of 
agency,  a  co-debtor  might  remain 
liable  to  the  creditor  afler  the 
latter  had  levied  the  whole  amount 
by  distress,  or  by  execution. 

(d)  S  H.  Bla.  340. 

(e)  2  D.  &  R.  363,  and  1 B.  &  C. 
248. 
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MlNDEBSTON 

V, 
ROBEBTSON. 
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will  probably  be  cited  on  the  other  side,  where  an  action 
was  brought  against  A.  and  B.,  and  C  his  wife,  upon  a  note 
made  by  A.  and  C,  it  was  held,  that  an  acknowledgment 
made  by  A.  after  the  marriage,  would  not  support  a  count 
upon  a  promise  by  A.  and  C  before  the  marriage;  that 
turned  upon  the  form  of  the  pleading.  So  in  Bland  v. 
Haslerig{a),  which  was  a  joint  action  against  four;  and  the 
verdict  was,  that  one  of  the  defendants  undertook  within 
six  years,  and  the  others  not.  The  evidence  there  would 
have  warranted  the  finding  of  a  joint  undertaking,  but  the 
replication  was  bad,  because  it  did  not  support  the  promise 
in  the  declaration.  In  Perham  v.  Raynal  (6)  it  was  held, 
that  an  acknowledgment  within  six  years  by  one  joint  maker 
would  revive  the  debt  against  the  other,  who  was  only 
a  surety.  In  Wood  v.  Braddick  (c)  it  was  held,  that  an 
admission  by  one  partner  after  the  dissolution  of  the  part- 
nership during  which  the  debt  arose,  was  sufficient  to 
charge  his  co-partner.  In  Burleigh  v.  Stolt  (jd),  the  payment 
of  interest  by  il  •  on  the  joint  and  several  note  of  A.  and  £., 
was  held  to  bind  B.,  though  he  was  merely  a  surety.  This 
appears  to  be  the  case  here,  from  the  statement  that  Reid 
was  assured  by  Robertson  that  the  money  would  never  be 
called  for.  If  the  Court  is  of  opinion  that  there  is  enough 
to  take  the  case  out  of  the  statute  as  against  Robertson,  it 
amounts  to  a  promise  by  him,  and  consequently  by  both. 


Adolphus,  contr^.  Whitcomb  v.  Whiting  has  certainly 
been  recognised ;  but  in  Brandon  v.  Wharton  (e).  Lord 
Ellenborough  says  (f),  that  "  that  case  was  full  of  hardship, 
for  this  inconvenience  may  follow  from  it:  suppose  a  person 
liable,  jointly  with  30  or  40  others,  for  a  debt,  he  may  have 


(a)  SVentr.  151. 

(6)  2  Bingh.  306. 

(c)  1  Taunt.  104.  The  action 
was  brought  against  the  partner 
who  had  not  made  the  acknow- 
ledgment alone ;  but  there  does  not 


appear  to  have  been  any  plea  in 
abatement. 

(d)  Ante,  ii.  93;  8  B.  &  C.  36. 

(e)  1  B.&A.  463. 
(/)  Ibid.  467. 
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actually  paid  it,  may  have  had  in  his  possession  the  docu-        1899. 
ment  by  which  that  payment  was  proved,  but  may  have 
lost  his  receipt — then,  though  this  was  one  of  the  very  cases  v, 

which  the  statute  was  passed  to  protect,  he  may  still  be  Robertson. 
bound,  and  his  liability  be  revived  by  a  random  acknow- 
ledgment made  by  some  one  of  the  30  or  40  others  who 
may  be  careless  of  what  mischief  he  is  doing,  and  who  may 
even  not  know  of  the  payment  vvhich  has  been  made. 
Beyond  that  case,  therefore,  I  am  not  prepared  to  go,  so 
as  to  deprive  him  of  the  advantage  given  him  of  the  statute 
by  means  of  an  implied  acknowledgment."  [Bayley,  J. 
In  that  case  there  was  nothing  to  bind  even  the  party  him- 
self.] So,  in  Holme  v.  Green  (a),  Lord  Ellenborough  says, 
''  an  acknowledgment,  to  bind  a  partner;  ought  to  be  clear 
and  distinct;  unless  there  be  an  express  and  unequivocal 
acknowledgment  of  an  existing  debt  by  one  partner,  it  will 
not  bind  the  other."  [B{iyletf,  J.  In  that  case  a  general 
payment  was  endeavoured  to  be  applied  to  a  joint  note.] 
So  here,  there  is  nothing  in  the  case  to  connect  the  pro- 
missory note  with  the  account. 

Piatt,  in  reply.  The  Court  will  not  look  to  see  whether 
the  600/.  mentioned  in  the  account  must  necessarily  refer  to 
the  note.  It  is  sufficient  if  the  jury  were  warranted  by  the 
evidence  in  so  referring  it.  [Parke,  J.  The  question  in  the 
case  is,  whether  the  evidence  was  sufficient  to  take  the  case 
out  of  the  statute  as  against  Reid."]  It  was  never  doubted 
that  the  600/.  applied  to  the  note.  The  only  question  was, 
whether  it  amounted  to  an  acknowledgment  which  would 
bind  Reid.  The  question  is,  whether  it  was  sufficient  as 
against  Reid,  assuming  that  it  was  sufficient  as  against 
Robertson.  The  judgment  by  default  is  a  sufficient  admis- 
sion as  against  Robertson.  [Bayley,  J.  That  would  be  suf- 
ficient according  to  Jackson  v.  Fairbank(b).  Littledale,  J. 
Robertson  was  clearly  liable  upon  the  account  stated.]    The 

(fl)  1  Stark.  N.P.C.  488.  (6)  Ante,  443. 
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1899.        Jury  ^^ere  warranted  in  forming  the  conclusion  that  it  was 
Manderston  *®  8a°*«  6^^- 

V. 
ILOBEBiTSOM 

Lord  Tenterden,  C.  J. — If  the  account  is  to  be  con^ 
sidered  as  applicable  to  the  promissory  note,  Burleigh  t. 
Stott  is  quite  in  point.  Then  ought  the  600/.  to  be  so  ap- 
plied i  To  what  else  can  it  be  applied  i  There  was  no 
evidence  to  show  that  Robertson  was  indebted  to  the  plaintiff 
.  on  any  other  account.  If  that  point  had  been  raised  at  nisi 
prius,  the  jury  could  not  reasonably  have  formed  any  other 
conclusion.  This  case  differs  very  materially  from  Holme 
V.  Green,  There  Green  and  Salter  were  makers  of  a  note 
payable  to  Holme  or  order,  and  Wilsoti.  The  proof  to  take 
the  case  out  of  the  statute  was,  that  the  note  was  indorsed 
to  Holme  alone,  and  that  Salter  had  paid  money  to  the 
separate  credit  of  Holme.  But  it  did  not  appear  that  at 
the  time  this  payment  was  made,  Salter  knew  any  thing  of 
this  indorsement  to  Holme,  and  unless  he  knew  that  Holme 
was  the  holder  of  the  note,  the  payment  could  not  have  the 
effect  contended  for. 

Bayley,  J. — There  must  be  such  an  acknowledgment 
as  amounts  to  the  promise  laid  in  the  declaration.  The 
declaration  here  alleges  a  joint  promise  by  the  two  defend- 
ants. What  was  done  by  Reid,  is  not  sufficient  to  support 
the  promise.  Robertson  was  liable  jointly  and  separately ; 
then  his  acknowledgment  is  evidence  of  a  promise  by  one 
of  two  joint  debtors,  and  is,  therefore,  evidence  of  a  promise 
by  both.  It  appears  that  the  note  remained  in  the  hands 
of  the  plaintiff.  The  Court  cannot  form  so  wild  a  pre- 
sumption as  to  suppose  that  the  600/.  was  due  upon  some 
other  account.     It  is  rather  a  question  of  fact  than  of  law. 

LiTTLEDALE,  J. — The  Only  question  is,  whether  the 
600/.  mentioned  in  the  account  is  the  600/.  in  the  note.  In 
that  case,  I  have  no  doubt,  that  the  promise  by  Robertson 
to  pay  the  money  in  the  note  binds  Reid.    It  might  be  a 
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question  after  so  long  time  had  passed^  whether  the  jury 
would  presume  the  600/.  to  be  the  same.  It  would  rather  m^'^'^'^'^ 
appear  that  Robertson  was  the  principal,  and  Reid  the 
surety.  If  Robertson  was  the  principal,  he  would  be  liable 
to  pay  interest.  I  cannot  say  that  the  jury  were  not  war- 
ranted in  drawing  the  conclusion ;  Robertson  being  liable, 
no  doubt  Reid  was  liable. 


v. 
Robertson. 


Parke,  J. — It  appears  to  be  admitted,  that  there  was 
sufficient  to  take  the  case  out  of  the  statute  as  against  Reid. 
The  only  point  meant  to  be  left  is  the  same  as  that  which 
was  decided  in  Burleigh  v.  Stottj,  In  that  decision  I  en- 
tirely concur.  That  case  was  stronger  than  the  present. 
There  is  great  good  sense  in  what  is  said  by  I^ord  Ellen- 
borough.  I  should  have  thought,  that  when  upon  the  put- 
ting in  of  the  account,  it  appeared  that  the  600/.  formed 
part  of  a  former  balance  of  635/.  5s.  Id.  the  plaintiff  should 
have  produced  that  former  account.  The  present  account 
is  evidence  of  the  liability  of  Robertson  as  a  separate  debtor. 
There  might  have  been  an  arrangement  in  the  nature  of 
accord  and  satisfaction.  It  is  difficult  to  say  that  an  account 
can  be  submitted  to  a  jury  as  evidence  of  a  joint  debt  which 
might  upon  a  different  state  of  the  record  have  been  sub^ 
mitted  as  evidence  of  a  sole  promise. 

Judgment  for  the  plaintiff  (a). 


(a)  In  Atkint  v.  Tredgold,  3  D. 
&  R.  900;  S  B.  &  C.  23,  where 
the  surviving  maker  of  a  joint  and 
several  note  made  a  payment  of 
interest  ten  ^ears  after  the  death 
of  his  co-debtor,  it  was  held,  that 
the  debt  was  not  revived  as  against 
the  executors  of  the  latter.  In  one 
of  the  reports  of  this  case,  Bayley, 
J>  is  stated  to  have  said,  **  The 
case  of  Whitcomb  v.  Whiting  is 
relied  on.  That  is  certainly  a 
very  strong  case,  and  it  may  be 
questionable  whether  it  does  not 
go  beyond  proper  legal  limits.    But 


that  case  is  distinguishable  from 
the  present  in  two  particulars. 
Here  the  statute  appears  to  have 
attached  before  the  payment  was 
made  by  Robert  Tredgold,  and, 
therefore,  John  Tredgold  being  at 
that  time  protected,  could  not  be 
subjected  to  any  new  obligation  by 
the  act  of  Robert/*  In  the  princi- 
pal case,  nearly  eight  ^ears  had 
elapsed,  viz.  from  July,  1817,  to 
June,  1835.  And  see  Willis  v. 
Newham,  cor.  Bayley,  J.,  York 
Summer  Assizes,  1829,  Wilk.  Li- 
mitation of  Actions,  86. 
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^■^^^**^  Fricks  V.  Poole. 

An  affidavit  to  J^HE  defendant  was  arrested  upon  an  affidavit  stating  that 
"Ibr  money  ^^  ^'^^  indebted  to  the  plaintiff  in  20/.  and  upwards,  for 
paid,  laid  out  money  paid,  laid  out  and  expended,  and  lent  and  advanced, 
and  lent  and  '  ^!f  l^^  plaintiff  to  the  defendant,  and  at  his  request.     Chitty 

advanced,  by    obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause 

the  plaintiu  to 

the  defendant,  why  the  defendant  should  not  be  discharged  out  of  custody 

and  at  his        upon  filing  common  bail;  against  which 

bad,  for  not 

she^wing^that  Comyn  now  shewed  cause.  The  words  "  at  his  request** 
the  money  refer  to  the  whole  of  the  previous  sentence,  which  forms 
and  expended,  one  entire  allegation.  It  would  not  be  true  that  the  de- 
was  so  paid,     fendant  was  indebted  to  the  plaintiff,  as  sworn,  for  money 

&c.  to  the  use        .  . 

of  the  defend-  paid,  unless  the  money  were  paid  to  the  defendant's  use, 
miu^"    *'   **  ^^^  ^*  ^^^  request ;  but  a  request  in  law  without  a  request 

in  fact  would  be  sufficient. 

Chitty,  contr^,  was  stopped  by  the  Court. 

Lord  Tenterden,  C.J. — An  affidavit  to  hold  to  bail  is 
conclusive,  and  cannot  be  traversed  by  the  defendant.  The 
Court  is  therefore  bound  to  be  very  strict  in  requiring  that 
the  right  to  arrest  shall  distinctly  appear  upon  the  face  of 
the  affidavit.  If  we  were  to  allow  a  departure  from  the 
established  form,  and  to  say  that  the  defendant's  liability 
to  arrest  might  be  made  out  by  argument  and  inference,  we 
might  be  introducing  much  carelessness  (a). 

Bayley,  J. — The  request  does  not  necessarily  apply  to 
the  money  paid. 

Rule  absolute  (A). 

(a)  And  see  his  lordship's  obser-  Taylor  v.  Forbes^  11  East,  315, 

vations  in  Macpherson  v.  LoviCf  2  316. 

D.  &  R.  69,  and  1  B.  &  C.  108;  (6)  See  Pitt  v.  New,  ante,  iii. 

and  those  of  Lord  ElUnboroughy  in  129,  and  the  notes  there. 


AFTER  EASTER  TERM,  X  GEO.  IV.  449 

Harry  Stoe  Mann  v.  Sir  Edward  William  Camp-        .^^^ 

1829. 

BELL   Richard   Owen,    Knight,    William    Henry      v^v^^ 
Webley  PARRYyiand  Nicholas  Lockyer  (a). 

.1  HIS  was  a  special  case  in  an  action  of  trespass,  com-  The  fraudu- 

menced  in  Michaelmas  term,  1826.     The  declaration  stated,  b"'  charging, 

'  '  by  a  purser,  of 

that  the  defendants,  on  the  7th  day  of  January,  1825,  toge-  stores  which 
ther  with  certain  other  persons,  being  then  under  the  control  ^^JJ  anTthe" 
and  command  of  the^  defendants,  with  force  and  arms  made  making offalse 
an  assault  upon  the  plaintiff,  imprisoned  him,  and  caused  ship's  books  to 

and  procured  him  to  be  kept  and  detained  in  prison  there  ^P*'®'*  *"*^^ 

.  .        charges,  are 

for   three  months.      Special  damage  was  alleged,  having  an  offence 

reference  to  the  plaintiff's  loss  of  rank  8cc.  as  a  purser  in  «"JJIcordb   to 
his  Majesty's  navy.  the  laws  and 

The  declaration  contained  two  other  counts,  in  each  of  ^^^y^  ^^^^ 

which  the   same  cause  of  action   was  differently  stated.  "*®<^  ^'  ^^^ 
r\  ^  ^t  as  amounting, 

Damages  5000/.  under  22  Geo. 

In  Hilary  term,  1827,  the  defendants  pleaded  the  general  ^»  ^;  ^^*?'  ^^» 
issue,  not  guilty,  together  with  five  other  pleas,  only  the  second  not  capital, 
and  fourth  of  which  appear  material  to  be  stated;  but  by  the  ^^^"\n  ^^ 
terms  of  the  special  case  cither  party  was  at  liberty  to  refer  to  fleet,  not  be- 
the  pleadings  (6).     The  second  plea  stated,  that  the  plaintiff  tjoned  in  the 
was  a  person  in,  and  belonging  to,  the  fleet  of  our  Lord  the  »ct,  and 

rr-        '  .   .       •  1  /.  1,  -1  '  t  a  .for  which  no 

Ivmg,  in  actual  service,  and  full  pay,  m  the  said  fleet,  to  wit,  punishment  is 

an  oflicer  in  and  of  his  said  Majesty's  naval  service,  that  is  to  'hereby  di- 

'^  ,  rected  to  be 

say,  a  purser  in  his  said  Majesty's  service ;  and  as  such  oflicer  inflicted.'' 
and  purser,  was  employed  in  his  said  Majesty's  naval  service 
as  purser  of  a  certain  ship  of  war  of  his  said  Majesty,  to  wit, 
the  ship  Perseus;  and  that  the  said  plaintiff  being  such  officer 
and  purser  in  such  actual  service  and  full  pay  as  aforesaid, 
and  so  employed  as  aforesaid,  before  the  said  time  when  8cc., 
to  wit,  on  the  day  and  year  aforesaid,  on  board  the  said  ship 
Perseus,  the  same  then  being  within  the  jurisdiction  of  the 

(a)  This  and  the  following  cases  (b)  This  reservation  appears  un- 

were  ai^ued  before  three  Judges,  necessary,  as  the  Court  would  be 

sitting  in  the  Bail  Court,  pursuant  bound  to  look  at  the  record, 
to  the  king's  warrant,  under  3  Geo. 
4,  c.  102. 

VOL.  IV.  G  C 
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Admiralty  of  England,  to  wit^  in  the  River  Thames,  com- 
mitted and  was  guilty  of  a  certain  offence  and  breach  of  bis 
duty  as  such  officer  and  purser  as  aforesaid,  cognizable  by 
a  naval  court-martial,  to  wit,  of  fraudulently  and  unlawfully 
charging  26  blankets  against  2,6  supernumerary  seamen,  to 
whom  none  had  been  issued,  and  of  making,  in  order  to 
such  fraudulent  charge,  certain  false  entries  in  a  certain 
book  of  the  said  ship  Perseus.  The  plea  went  on  to 
state  a  complaint  duly  made  to  the  Lords  Commissioner^ 
of  the  Admiralty  within  three  years  after  the  committing 
of  the  said  offence  ;  their  Lordships'  order  duly  issued  to 
assemble  a  court-martial,  defendant  Owen  being  president; 
the  due  summoning  and  assembling  of  the  same ;  that  de- 
fendants, with  others,  duly  held  the  same,  for  the  purpose 
of  trying  the  plaintiff,  on  board  his  Majesty's  ship  Prince 
Regent,  in  the  port  of  Chatham;  that  the  court  did  duly 
try  him  for  the  said  offence,  and  that  having  weighed  and 
considered  the  evidence  produced  against  the  plaintiff,  and 
his  statement  and  evidence  on  his  defence,  the  court  was  of 
opinion,  that  the  charge  of  the  said  offence  had  been  proved 
against  the  plaintiff,  and,  in  consequence  thereof,  did  ad- 
judge him  to  be  dismissed  from  his  Majesty's  service,  and 
rendered  incapable  of  ever  serving  as  a  purser  in  the  navy 
of  his  Majesty,  his  heirs,  and  successors;  that  the  de- 
fendants, with  other  members  of  the  court-martial,  did, 
within  the  Admiralty  jurisdiction,  to  wit,  in  the  said  port, 
on  board  the  said  ship,  cause  the  plaintiff  to  be  taken  into 
custody  with  no  unnecessary  violence,  and  to  be  detained 
on  board  the  said  ship  during  his  trial,  for  the  purpose  of 
such  trial ;  as  they  lawfully  might  for  the  cause  aforesaid ; 
which  are  the  same  supposed  trespasses,  &c. 

The  fourth  pica  was  the  same  with  the  second,  except  that 
instead  of  averring  the  plaintiff  to  have  committed  the 
offence  mentioned  in  the  second  pica,  it  merely  alleged  that 
complaint  in  writing  had  been  duly  made  to  the  Admiralty 
of  his  having  committed  that  oflbnce. 
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The  replication  joined  issue  on  the  first  plea ;  and  as  to 
all  the  other  pleas,  replied  **  de  injuriik." 
.  At  the  adjourned  sittings  for  London  after  Trinity  Term, 
1827;  the  cause  came  on  to  be  tried  at  Guildhall,  before 
Lord  TcHterden,  C.  J.,  when  all  the  facts  stated  in  the 
fourth  plea  were  proved ;  as  were  also  the  fact^  stated  in  the 
second  plea,  except  the  allegation  that  the  plaintiff  had  com* 
mitted  the  offence  with  which  he  was  charged  ;  and  it  was 
also  proved  to  be  the  invariable  practice  in  all  naval  courts* 
martial,  for  the  party  accused  to  be  in  custody  during  the 
trial.    The  plaintiff  was  nonsuited. 

.  In  Michaelmas  Term  last.  Lord  TetUerden,  C.  J.  made 
an  order,  that  instead  of  the  nonsuit,  a  verdict  should  be 
entered  for  the  defendants  on  the  second  and  fourth  issues, 
and  for  the  plaintiff  upon  the  other  issues. 

In  Hilary  Term  following,  a  rule  was  granted,  calling 
upon  the  defendants  to  shew  cause  why  judgment  should 
Bot  be  entered  for  the  plaintiff,  on  the  whole  of  the  counts 
in  the  declaration,  notwithstanding  the  verdict;  which  rule 
coming  on  to  be  heard,  the  Court  suggested  that  the  points 
in  question  in  this  cause  should  be  made  the  subject-matter 
of  a  special  case ;  and  a  rule  for  that  purpose  was  there- 
upon made. 

The  naval  article  of  war,  namely,  the  d6th,  mentioned  in 
22  Geo,  2,  c.  SS,  and  upon  which  the  defendants  princi- 
pally relied,  is  as  follows  : — '*  All  other  crimes  not  capital, 
committed  by  any  person  or  persons  in  the  fleet,  which  are 
not  mentioned  in  this  act,  or  for  which  no  punishment  is 
hereby  directed  to  be  inflicted,  shall  be  punished  according 
to  the  laws  and  customs  in  such  cases  used  at  sea." 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances  above  stated,  the  defendants  are 
entitled  to  judgment  ?  If  the  Court  shall  be  of  opinion  that 
they  are  not,  such  order  to  be  made  herein  as  to  the  Court 
shall  seem  fit. 

Bameimdl,  for  the  plaintiff.     The  whole  question  is» 
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whether  the  plaintiff  was  charged  with  an  offence  for  which, 
by  the  articles  of  war,  he  was  liable  to  an  imprisonment. 
This  would  be  an  indictable  misdemeanour  at  common  law. 
The  20,  Geo.  2,  c.  33,  does  not  comprehend  a  purser.  The 
material  articles  are  24,  33,  and  36.  The  statute  must  be 
construed  strictly,  as  it  takes  away  the  right  of  the  party  to 
be  tried  at  common  law.  This  is  not  an  embezzlement  within 
the  24th  article.  The  crime  imputed  to  the  plaintiff  is 
within  the  33d  article,  but  that  article  does  not  apply  to  the 
plaintiff^  who  was  not  a  flag-officer^  a  commander,  or  a  lieu- 
tenant. Then  with  regard  to  the  36th  article,  which  is  set 
out  in  the  case,  this  was  not  a  crime.  It  may  be  an  indict- 
able misdemeanour,  but  the  term  crime  rather  imports  an 
offence  of  higher  nature  than  a  mere  misdemeanour.  The 
legislature  meant  to  express  a  crime  which  might  be  capital. 
This  article  applies  only  to  crimes  which  are  not  previously 
mentioned  in  the  act,  or  for  which  no  punishment  is  thereby 
directed  to  be  inflicted;  but  the  offence  with  which  the 
plaintiff  is  charged  is  mentioned  in  the  33d  article,  though 
not  as  applying  to  a  purser.  [Bayley,  J.  With  a  view  to 
this  plaintiff,  the  offence  is  not  mentioned  in  the  previous 
parts  of  the  act.  The  term  purser  enters  into  the  con- 
sideration of  the  legislature.  The  33d  article  does  not 
seem  to  apply  to  cases  punishable  at  common  law  as  mis- 
demeanours.] 

Maule,  contra.  There  is  no  reason  why  judgment  should 
not  follow  the  verdict  upon  the  second  and  fourth  pleas. 
At  the  trial,  Lord  Tenterden  said  that  he  entertained  no 
doubt  upon  the  subject,  if  the  plaintiff  was  not  triable  by 
a  court-martial,  an  offence  in  breach  of  naval  discipline 
would  be  dispunishable.  If  the  offence  were  committed  at 
sea,  there  would  be  great  difiiculty  in  trying  the  plaintiff 
before  any  other  tribunal.  The  jurisdiction  of  the  Court 
of  Admiralty,  in  cases  of  misdemeanour,  is  very  doubtful. 
A  case  occurred  some  years  ago,  in  which  the  prosecution 
was  abandoned,  because  it  was  thought  that  there  was  no 
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remedy.  It  is  true,  that  by  a  very  late  act  the  law  has 
been  altered-  in  this  respect;  but  the  clause  in  question 
must  be  construed  with  reference  to  the  state  of  the  law  at 
the  time  when  the  act  passed.  This  is  very  clearly  within 
the  articles  of  war.  It  would  be  a  strange  thing  if  the 
plaintiff,  a  purser,  was  not  within  the  articles  of  war.  Upon 
looking  at  the  general  scope  of  the  statute,  it  is  evident 
that  the  intention  was  to  provide  a  mode  of  trial  for  offences 
against  the  discipline  of  the  navy.  No  term  can  be  more 
general  than  "  crime."  [Baylej/,  J.  We  say  CRiiiEif  falsiJ] 
The  party  must  be  within  the  d6th  article  of  war,  unless  he 
can  shew  that  he  came  within  one  of  the  preceding  articles. 
This  article  was  meant  to  form  a  supplement.  The  inten- 
tion must  prevail. 

Bayley,  J. — It  has  been  rightly  conceded,  that  the 
offence  with  which  the  plaintiff  was  charged  was  an  indict- 
able misdemeanour;  and  the  question  is,  whether  such  a 
misdemeanour  is  within  the  d6th  article  of  war,  the  words 
of  which  are,  "  all  other  crimes,  not  capital,  committed  by 
any  person  or  persons  in  the  fleet,  which  are  not  mentioned 
in  this  act,  or  for  which  no  punishment  is  hereby  directed 
to  be  inflicted,  shall  be  punished  according  to  the  laws  and 
customs  in  such  cases  used  at  sea."  Clergy  did  not  apply 
to  offences  committed  on  the  high  seas,  and  therefore  the 
words  "  other  crimes  not  capital,"  would  be  confined  ex- 
clusively to  misdemeanours.  The  general  term  is  ''  crime;" 
the  subdivision  is,  "  crimes  and  misdemeanours."  Black- 
stone  says  (a),  '*  we  are  now  arrived  at  the  fourth  and  last 
branch  of  these  Commentaries,  which  treats  of  public 
wrongs,  or  crimes  and  misdemeanours**  He  afterwards 
says,  "  we  are  now,  therefore,  lastly,  to  proceed  to  the  con- 
sideration of  public  wrongs,  or  crimes  and  misdemeanours, 
with  the  means  of  their  prevention  and  punishment.  In 
the  pursuit  of  which  subject  I  shall  consider,  in  the  first 
place,  the  general  nature  of  crimes  and  punishments ;  se- 
condly, the  persons  capable  of  committing  crimes;  thirdly, 

(a)  4  Bla.  Comm.  1. 
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1829.  their  several  degrees  of  guilt,  as  principals  or  accessories; 
fourthly,  the  several  species  of  crimes,  M^ith  the  punishment 
annexed  to  each  by  the  laws  of  England ;  fifthly,  the  means 
of  preventing  their  perpetration ;  and  sixthly,  the  method 
of  inflicting  those  punishments,  which  the  law  has  annexed 
to  each  several  crime  and  misdemeanour"  {a)  The  next  point 
relied  on  is,  that  the  36th  article  relates  only  to  such  crimes 
as  are  not  mentioned  in  the  act,  and  that  the  SSd  article 
had  already  provided  for  fraudulent  conduct.  That  article 
directs,  that  if  any  flag-ofBcer,  captain  or  commander,  or 
lieutenant,  belonging  to  the  fleet,  shall  be  convicted  before 
a  court-martial  of  behaving  in  a  scandalous,  infamous, 
cruel,  oppressive,  or  fraudulent  manner,  unbecoming  the 
character  of  an  officer,  he  shall  be  dismissed  from  his 
Majesty's  service.  This  article  speaks  of  officers  only, 
and  applies  to  such  frauds  only  as  are  committed  by  persons 
of  a  particular  description ;  and  if  it  were  held  that  the 
words  "  which  are  not  mentioned  in  this  act'*  exclude  the 
offences  mentioned  in  the  33d  article,  by  whomsoever  they 
may  be  committed,  we  should  protect  every  private  sailor 
from  being  punished  for  a  misdemeanour,  if  that  misde- 
meanour fell  within  any  of  the  words  used  in  the  33d  article, 
as  cruelty,  &c.  I  am  disposed  to  think  that  these  words 
are  to  be  read  as  if  "  that  is"  had  been  used  instead  of 
'*  and." 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
The  offence  is  not  within  the  24th,  31st,  or  33d  article. 
Then  fhe  question  arises,  whether  it  is  within  the  36th. 
It  appears  to  me  that  the  word  "  crime"  has  the  same  force 
as  "  offence."  The  proper  definition  of  crime,  is,  that  it  is 
an  offence  punishable  by  law.  It  is  also  insisted  that  the 
charge  comes  within  the  33d  article,  and  that  it  is  thereby 
excluded  from  the  operation  of  the  36th.  I  think  the  33d 
article  is  intended  to  apply  not  to  crimes,  but  to  conduct 
unbecoming  the  character  of  an  officer. 

(a)  4Bla.  Com.  1. 


AFTER  EASTER  TERM,  X  GEO.  IV.  455 

Parke,  J. — I  think  the  offence  charged  against  the  18^7. 
plaintiff  is  within  the  36th  article.  The  33d  article  applies, 
not  to  indictable  offences,  but  to  conduct  unbecoming  the 
character  of  an  officer,  committed  by  a  captain,  commander, 
or  lieutenant.  It  appears  to  me,  therefore,  that  the  offence 
in  question  is  not  within  the  33d  article,  and  that  being  an 
offence  not  capital,  it  falls  within  the  provisions  of  the  36th 
arMcle. 

Judgment  for  the  defendants. 


Smith  v,  Surman. 

Assumpsit.     The  first  count  of  the  declaration  stated,  j   y^      ^^ 
that  plaintiff,  on  &c.,  at  &c.,  at  request  of  defendant,  bar-  spW  to  B.  the 
gained  with  defendant  to  sell  to  him,  and  defendant  agreed  tain  growing 
to  buy  of  plaintiff,  a  large  quantity  of  timber,  to  wit,  229  "*®e«>»f»P"ce 
feet  of  timber,  lying  and  being  in  and  upon  certain  lands  of  B.  gave  direc- 
plaintiff,  at  a  certain  price,  to  wit,  the  price  of  Is.  6d.  for  Jl^e^he'^tr"^ 
each  and  every  foot  thereof,  to  be  fetched  and  carried  away  and  offered  to 
by  defendant  from  the  said  lands  of  plaintiff,  and  to  be  paid  ^^  q^    j^ 

for  by  defendant,  at  the  price  aforesaid,  within  a  reasonable  by  letter,  re- 
•.  .  .  .  .  quired  JB.  to 

time  then  next  following;  and  in  consideration  thereof,  and  pay  for  the 

that  plaintiff,  at  like  request  of  defendant,  had  promised  J*™^®*".  iJ.,  by 
*^  '  *  '  r  letter,  answer- 

defendant  to  permit  defendant  to  fetch  and  carry  away  the  ed  that  he  had 

said  timber  from  the  said  lauds  of  plaintiff,  defendant  pro-  ^j^^r  y,^^ 

mised  plaintiff  to  fetch  and  carry  away  the  said  timber  from  that  it  was 

the  said  lands  of  plaintiff,  and  to  pay  plaintiff  for  the  same,  ^^  sound,  and 

at  the  price  aforesaid,  within  a  reasonable  time.     Breach,  ^^^  "°'  *®\ 
'^  1       •     1         •*"  assumpsit 

that  defendant  refused  to  fetch  and  carry  away  the  timber,  for  the  price 

or  to  pay  for  the  same.     Counts,  for  goods  sold  and  deli-  ^^^\^^^^^' 

vered,    and    for  goods   bargained    and   sold.      Plea,   non  that  there  was 

no  contract 
for  the  sale  of  laud,  or  any  interest  in  land,  within  the  fourth  section  of  the  Statute  of 
Frauds,  (29  Car.  2,  c.  3.)  Secondly,  that  there  was  a  contract  for  the  sale  of  goods 
within  the  seventeenth  section.  Thirdly,  that  the  letters  did  not  constitute  a  note  in 
writing  of  the  contract,  because  they  varied  in  their  description  of  the  terms  of  the 
contract.  And,  fourthly,  that  there  was  no  part-acceptance,  or  actual  receipt,  of  the 
goods  bv  the  buver. 
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1829.  assumpsit ;  and  issue  thereon.  At  the  trial  before  Vaugkan, 
H.,  at  the  Worcestershire  summer  assizes^  1828,  the  case  was 
this :  The  plaintiff  had  given  orders  to  have  some  ash  trees 
cut  down  in  a  coppice,  of  which  he  was  the  proprietor ; 
and  the  defendant,  while  the  trees  were  being  cut,  and  after 
two  of  them  had  been  actually  felled,  came  to  the  coppice, 
and  the  plaintiff  pointed  out  to  him  the  trees,  which  were 
numbered.  The  defendant,  after  looking  at  the  trees,  said 
to  one  of  the  by-stand ers  that  he  had  made  a  good  bargain, 
and  told  one  of  the  persons  who  were  cutting  them  to  tell 
the  other  men  to  cross-cut  them  fair;  and  they  were  cut 
accordingly.  The  defendant  afterwards  stated  that  he  had 
bought  only  10  trees,  (instead  of  14,  for  which  the  action 
was  brought,)  and  that  the  reason  he  did  not  take  them 
was,  that  they  were  unsound.  The  trees,  upon  being  cut, 
measured  229  feet  7  inches.  The  defendant  afterwards 
saw  the  person  who  had  measured  them,  and  offered  to  sell 
him  the  butts,  which,  he  said,  he  had  bought  of  the  plaintiff; 
but  this  not  being  acceded  to,  the  defendant  asked  him  if 
he  knew  any  person  who  wanted  any  butts;  adding,  that 
he  would  go  to  the  plaintiff,  and  convert  the  tops  into 
building-stuff.  The  defendant  not  having  taken  the  timber 
away,  the  plaintiff's  attorney  sent  him  the  following  letter: 
"  Sir, — I  am  directed  by  Mr.  Smith,  of  Norton  Hall,  to 
request  you  will  forthwith  pay  for  the  ash  timber  which 
you  purchased  of  him.  The  trees  are  numbered  from  1  to 
14,  and  contain,  upon  a  very  fair  admeasurement,  229  feet 
7  inches.  The  value,  at  15.  6d.  per  foot,  amounts  to 
17/.  Ss.  6d,  I  understand  your  objection  to  complete  your 
contract  is  on  the  ground  that  the  timber  is  faulty  and 
unsound ;  but  there  is  sufficient  evidence  to  shew  that  the 
same  timber  is  very  kind  and  superior,  and  a  superior 
marketable  article.  I  understand  you  object  to  the  manner 
in  which  the  trees  were  cross-cut,  but  there  is  also  evidence 
to  prove  that  they  were  so  cut  by  your  direction.  Unless 
the  debt  is  immediately  discharged,  I  have  instructions  to 
commence  an  action  against  you.*' 
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The  defendant  answered  as  follows: — 

"  Sir, — I  have  this  moment  received  a  letter  from  you 
respecting  Mr.  Smith's  timber,  which  I  bought  of  him  at 
Is.  6d,  per  foot,  to  be  sound  and  good,  which  I  have  some 
doubts  whether  it  is  or  not;  but  be  promised  to  make  it 
so,  and  now  denies  it.  When  I  saw  him  he  told  jne  I 
should  not  have  any  without  all;  so  we  agreed  on  those 
terms,  and  I  expected  him  to  sell  it  to  somebody  else." 
:  Upon  this  state  of  facts  it  was  contended,  on  the  part  of 
the  defendant,  that  the  contract  was  one  for  the  sale  of 
growing  trees,  and  therefore  for  the  sale  of  an  interest  in 
land,  within  the  principle  laid  down  in  Scorell  v.  Boxall{a) ; 
or,  that  if  it  was  a  contract  for  the  sale  of  goods,  wares  and 
merchandises,  still,  the  price  being  10/.  and  upwards,  and 
there  being  no  note  or  memorandum  in  writing  of  the 
contract,  the  action  was  not  maintainable.  The  learned 
Judge  inclined  to  the  opinion  that  the  contract  was  one  for 
the  sale  of  goods  only,  and  that  the  correspondence  between 
the  defendant  and  t)ie  plaintiff's  attorney  furnished  a  suf- 
ficient memorandum  to  take  the  case  out  of  the  operation 
of  the  Statute  of  Frauds.  His  lordship,  therefore,  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  for  17/.  Ss.  6d., 
but  gave  the  defendant  permission  to  move  to  enter  a  non- 
suit.    A  rule  nisi  having  been  obtained  accordingly. 
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Russell,  Serjt.,  and  Shutt,  now  shewed  cause.  There  is 
no  ground  for  setting  aside  the  verdict  in  this  case.  First, 
this  was  not  a  ''  contract  or  sale  of  lands,  tenements  or 
hereditaments^  or  any  interest  in  or  concerning  them/' 
within  the  meaning  of  the  fourth  section  of  the  Statute  of 
Frauds.  The  trees  were  in  the  course  of  being  felled  at 
the  time  when  the  bargain  was  in  progress,  and  two  of 
them  were  actually  felled  before  the  bargain  was  completed. 
The  contract  therefore  was,  not  for  growing  trees,  but  for 
the  produce  of  growing  trees^  namely,  timber;  for  timber 
does  not,  properly  speaking,  mean  growing  trees,  but  that 

(a)  1  Y.  &  J.  396. 
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1829.        portion  of  the  trees  which,  when  felled,  makes  wood  fit  for 
building  and  manufacturing  purposes.     Scorell  v.  Boxall  (a) 
has  no  application  to  the  present  case.     That  was  go  actioa 
of  trespass  brought  by  the  purchaser  of  underwood,  then 
standing,  to  be  cut  by  him ;  and  the  question  was,  whether 
the  plaintiff,  having  purchased  by  parol  only,  had  sttch  a 
possession  as  would  enable  him  to  maintain  trespass  against 
the  defendant  for  cutting  and  carrying  away  the  underwoocL 
The  Court  of  Exchequer  were  of  opinion  that  he  bad  not ; 
that  the  contract  was  for  the  sale  of  an  interest  in  fauad,  and 
therefore  that  it  ought  to  have  been  in  writing  in  order  to 
pass  any  interest  to  the  purchaser.    Here  the  contract  was 
not  for  the  sale  of  any  interest  in  land,  but  for  the  sale  of 
the  timber  which  would  be  produced  from  the  tree^  when 
they  should  be  severed  from  the  freehold.     The  defendant 
in  this  case  could  not  have  entered  upon  the  land  for  the 
piu-pose  of  felling  the  trees  without  being  a  trespasser;  and 
that  is  the  true  test  by  which  to  try  whether  the  tr/ees  them* 
selves  were  sold  as  growing  trees,  or  that  only  which  they 
would  produce  when  felled,  namely,  the  timber.     If  the 
word  timber  is  construed  as  denoting  trees  only  when  severed 
from  the  freehold,  that  will  reconcile  the  modem  cases  with 
the  opinions  expressed  by  Treby,  C.  J.,  and  Potvell,  J.,  in 
1  Ld.  Raymond,  182(&),  namely,  that  a  sale  of  timhergrow* 
ing  upon  the  land  may  be  by  parol,  because  it  is  but  a  bare 
chattel.     That  opinion  is  cited  as  an  authority  in  BuUer's 
Nisi  Prius  (c),  and  is  referred  to  by  Holroydi  J.,  without 
disapprobation,  in  Matf/ield  v.  Wadsley,  where  it  was  held, 
that  the  plaintiff  might  recover  upon  a  parol  contract  for 
the  sale  of  crops  of  growing  wheat  («{).    The  mere  circiim« 
stance  of  corn  or  trees  existing  in  the  soil  in  a  growing 
state  at  the  date  of  a  contract  for  their  sale,  will  not  con- 
stitute them  an  interest  in  the  soil.    They  may  or  may  not 
be  an  interest  in  the  land,  according  to  circumstances;  and 
the  question  whether  they  are  so  or  not,  will  depend  upon 

(a)  1  Y.  &  J.  396.  (c)  P.  282. 

(6)  Uttlewoad  v.  Smith.  {d)  5  D.  &  R.  224 ;  S  B.  &  C.  357, 
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the  nature  of  the  agreement  made  between  the  parties,  and  ^8^- 
the  rights  which  that  agreement  confers  upon  the  purchaser. 
If  it  give  him  an  exclusive  right  to  the  land  for  a  term,  for 
the  purpose  of  making  a  profit  of  the  growing  surface,  that 
will  constitute  an  interest  in  the  land.  Crosby  v.  Wads* 
worth  (a)  was  a  case  of  that  description ;  for  there  the  pur- 
chaser of  a  growing  crop  of  grass  was,  by  the  terms  of  the 
contract,  to  mow  the  grass  and  make  it  into  hay;  therefore 
he  was  entitled  to  the  possession  of  the  land  for  that  pur- 
pose, and  might  have  maintained  trespass  against  any  per- 
son entering  upon  the  land  and  taking  the  grass.  In  £y7i- 
mersonv.  Heelis{b),  where  a  sale  of  growing  turnips  was 
held  a  sale  of  an  interest  in  land,  no  time  was  stipulated 
for  their  removal,  and  the  degree  of  their  maturity  was  not 
precisely  ascertained ;  and  in  Evans  v.  Roberts{c),  Bay  ley  ^  J', 
stated,  that  *'  he  thought  that  in  that  case  the  growing  tur* 
nips,  at  the  time  of  the  contract,  were  chattels"  (jd).  In 
Parker  v.  Staniland  (e)  it  was  held,  that  a  contract  by  the 
owner  of  a  close  cropped  with  potatoes,  made  on  the  2 1st 
of  November,  to  sell  them  at  so  much  per  sack,  the  buyer 
to  get  them  out  of  the  ground  immediately,  was  not  a  con- 
tract for  any  interest  in  land,  but  was  the  same  as  if  the 
potatoes  had  been  sold  in  a  warehouse,  from  whence  they 
were  to  be  removed  by  the  buyer.  And  there  Lord  Ellen- 
borough  said,  "  the  liberty  which  the  defendant  had,  of 
entering  the  close  for  the  purpose  of  taking  the  crop, 
amounted  to  an  easement,  and  nothing  more*  No  interest 
in  the  land  itself  passed,  or  was  intended  to  pass,  by  the 
contract.  The  defendant  could  not  have  maintained  eject- 
ment to  recover  possession  of  the  crop.  In  this  respect 
this  case  differed  materially  from  that  of  Crosby  v.  Wads- 
worth  (f),  which  he  was  not  disposed  to  extend."  The 
same  principle  was  recognised  in  the  case  of  Warwick  v. 


(a)  6  East,  602 ;  2  Smith,  559.         (d)  5  B.  &  C.  835. 

(6)  2  Taunt.  38.  (c)  11  East,  362. 

(c)  8  D.  &  R.  6 1 1 ;  5  B.&  C.  829.         {/)  6  East,  602 ;  2  Smith,  559. 
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Bruce  {a),  where  the  same  learaed  Judge  observed,  **  if 
this  had  been  a  contract  conferring  an  exclusive  right  to 
the  land  for  a  time,  for  the  purpose  of  making  a  profit  of 
the  growing  surface,  it  would  be  a  contract  for  the  sale  of 
an  interest  in  or  concerning  lands,  and  would  then  fall 
unquestionably  within  the  range  of  Crosby  v.  Wadsworth^by 
But  here  is  a  contract  for  the  sale  of  potatoes  at  so  much 
per  acre;  the  potatoes  are  the  subject-matter  of  sale;  and 
whether  at  the  time  of  sale  they  were  covered  with  earth  in 
the  field,  or  in  a  box,  still  it  was  a  sale  of  a  mere  chattel." 
All  the  authorities  upon  the  subject  were  reviewed  in  the 
late  case  of  Evans  v.  Roberts  (c),  where  it  was  held,  that  a 
parol  agreement  made  on  the  25th  of  September  for  the 
sale  of  a  then  growing  cover  of  potatoes,  to  be  dug  by  the 
vendor,  and  carried  by  the  vendee,  when  at  maturity,  was 
not  a  contract  or  sale  of  lands,  tenements  or  hereditaments, 
or  any  interest  in  or  concerning  them,  within  the  meaning 
of  the  fourth  section  of  the  Statute  of  Frauds. 

Secondly,  this  was  not  a  '*  contract  for  the  sale  of  goods, 
wares,  or  merchandises,  for  the  price  of  10/.  and  upwards," 
requiring  either  a  part-acceptance,  or  a  memorandum  in 
writing  of  the  bargain,  within  the  meaning  of  the  seven- 
teenth section  of  the  Statute  of  Frauds.  The  words  of 
tliat  clause  cannot  properly  be  extended  to  a  sale  of  timber 
to  be  afterwards  felled,  or  then  in  a  course  of  being  felled. 
This  was  an  executory  contract,  for  timber  to  be  produced 
out  of  trees  upon  which  work  and  labour  was  to  be  per- 
formed by  the  vendor  for  the  benefit  of  the  vendee.  Some- 
thing remained  to  be  done  by  the  seller,  in  order  to  give  to 
the  subject-matter  of  the  contract  that  specific  character  in 
which  alone  it  was,  by  the  terms  of  the  contract,  to  be 
taken  away  by  the  buyer.  The  contract,  therefore,  was 
one,  not  for  goods,  wares,  and  merchandises  sold,  but  for 
work,  labour,  and  materials  found  and  provided.    Upon  this 


(a)  2  M.  &  S.  205.  (c)  8  D.  &  R.  611 ;  5  B.  &  C.  829. 

(6)  6  East,  602;  2  Smith,  559. 
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point  they  cited  Towers  v,Osborne{a),  Clayton  v.  Afidrews{b), 
and  Groves  v.  Buck  (c). 

But,  thirdly,  even  if  this  were  a  contract  for  the  sale  of 
goods,  wares,  and  merchandises  within  the  statute,  there 
was  a  sufficient  part-acceptance  of  the  goods  sold,  and  a 
sufficient  note  in  writing  of  the  bargain,  to  take  the  case 
out  of  the  statute.     The  defendant  dealt  with  the  timber  as 
if  it  were  actually  in  his  possession ;  and  it  has  been  held, 
that  where  the  purchaser  of  goods  so  deajs  with  them,  he 
thereby  supersedes  the  necessity  of  proving  an  actual  deli- 
very and   acceptance :   Chaplin  v.  Rogers  {d),  Elmore  v. 
Stone{e),  Phillimore  \, Barry  {f),     [Bat/ley,  J.  What  evi- 
dence was  there  of  the  defendant's  dealing  with  the  timber? 
In  what  way  did  he  deal  with  it?]     He  spoke  of  it  as  his 
own ;  he  said  he  had  made  a  good  bargain ;  he  gave  direc- 
tions respecting  the  cross-cutting;  and  he  offered  to  sell 
the  butts.     That  amounted  to  a  dealing  with  the  timber  as 
bis  own,  like  the  case  of  Blenkinsop  v.  Clayton  (g),  where 
a  person  having  bargained  for  a  horse  then  in  the  stable, 
afterwards  brought  in  a  third  person,  told  him  that  he  had 
purchased  it,  and  offered  to  sell  it  to  him  for  a  profit  of  5L 
[Bayley,  J.  The  evidence  was  stronger  there  than  it  is 
here;  and  yet  there,  all  that  the  Court  decided  was,  that 
there  was  evidence  to  go  to  the  jury  upon  the  question  of 
acceptance  or  non-acceptance.     Parke,  J.  Is  not  Tempest 
v.  Fitzgerald (Ji)  an  authority  against  you  upon  this  point? 
Had  not  the  plaintiff  in  this  case  a  lien  upon  the  timber 
for  the  price?     If  he  had,  that  shews  there  had  been  no 
delivery  and  acceptance.     That  is  one  mode  of  trying  the 
question.]     At  any  rate  there  was  a  sufficient  note  in  writ- 
ing of  the  bargain.     It  is  clear  that  two  distinct  written 
instruments  may  be  coupled  together,  so  as  to  constitute  a 
memorandum  of  a  contract,  to  satisfy  the  statute:  Jackson 

(a)  1  Stra.  606.  (c)  1  Taunt.  458. 

(6)  4  Burr.  2101.  (/)  1  Campb.  513. 

(c)  3  M.  &  S.  178.  (g)  7  Taunt.  597;  1  Moore, 328. 

(fO  1  Fast,  192.  (A)  3  B.  &  A.  680. 
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▼.  Lowe  {a),  Saundenon  v.  Jackson  (&),  Schneider  v.  Nor^ 
ris  (c).  Grant  v.  Fletcher  (d).  So  coupled^  the  letter  of  the 
plaintiff's  attorney  to  the  defendant^  and  the  defendant's 
answer,  constitute  a  sufficient  memorandum  of  the  contract 
The  former  contains  an  assertion  of  the  contract,  with  a 
statement  of  the  quantity,  quality  and  price  of  the  timber, 
and  the  latter  admits  and  confirms  it.  [Bayley,  J.  It 
admits  the  contract,  the  quantity,  and  the  price,  but  denies 
the  quality;  therefore  the  two  papers  do  not  agree,  and 
cannot  be  coupled  together:  Richards  \\  Porter (e).']  There 
the  letter  of  the  purchaser  falsified  the  contract  itself,  for  it 
stated  that  the  hops  had  not  been  sent  at  the  time  stipu* 
lated  by  the  contract:  besides,  it  contained  a  distinct  refusal 
to  accept  the  hops. 

Jervis,  contra,  was  stopped  by  the  Court* 

Bayley,  J. — I  am  of  opinion  that  the  bai^ain  in  this 
case  was  not  a  contract  for  the  sale  of  any  lands,  tenements 
or  hereditaments^  or  any  interest  in  or  concerning  them, 
within  the  meaning  of  the  fourth  section  of  the  Statute  of 
Frauds.  The  contract  was  not  for  the  growing  trees,  but 
for  the  timber,  at  so  much  per  foot ;  that  is  to  say,  the  pro- 
duce of  the  trees  when  they  should  be  cut  down  and  severed 
from  the  freehold.  Then,  three  points  have  been  made 
upon  the  seventeenth  section  of  the  statute.  First,  it  was 
said  that  this  was  a  mixed  contract  for  goods  and  chattels, 
and  for  work  and  labour  to  be  bestowed  and  performed  by 
the  plaintiff  for  the  defendant.  I  think  the  true  construc- 
tion of  the  bargain  is,  that  it  is  a  contract  for  the  future 
sale  of  the  timber  when  it  should  be  in  a  fit  state  for 
delivery.  The  vendor,  in  felling  the  timber  and  preparing 
it  for  delivery,  was,  in  my  opinion,  doing  work  for  himself, 

(a)  7  Moore,  219;  1  Bingh.  9.  ((f)  8  D.  &  R.  69;  5  B.  &  C. 

lb)  2  B.  &  P.  238.  436. 

(c)  2  M.  &  S.  286.  (c)  6  B.  &  C.  437. 
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lind  not  for  the  vendee.  Garbutt  v.  Watson{a)  19  an  express  18^9. 
authority  upon  this  point.  There  the  plaintiffs,  who  were 
millers,  contracted  with  the  defendant,  a  com  merchant,  for 
the  sale  of  100  sacks  of  flour,  at  50s.  per  sack,  "  to  be  pre-  Surman. 
pared  and  shipped"  within  three  weeks.  There  was  no 
memorandum  in  writing  of  the  contract.  The  flour  was 
not  at  that  time  prepared ;  and  it  was  held  that  that  was  a 
contract  for  the  sale  of  goods,  wares,  and  merchandises^ 
within  the  meaning  of  the  seventeenth  section  of  the  statute. 
Upon  the  authority  of  that  case,  I  think  that  this  is  a  con- 
tract for  the  sale  of  goods,  wares,  and  merchandises,  within 
the  meaning  of  the  seventeenth  section  of  the  statute,  and 
that  there  ought  to  have  been  a  note  or  memorandum  of  it 
in  writing,  or  a  part-acceptance,  earnest,  or  part  payment. 
Then  it  was  said  that  the  defendant  had  recognised  in 
writing  the  contract  stated  in  the  letter  of  the  plaintiff's 
attorney.  I  agree  that  if  there  had  been  a  letter  written 
by  the  vendor  or  his  agent  to  the  purchaser,  specifying  the 
terms  of  a  contract,  and  the  purchaser  in  his  answer  had 
recognised  that  contract,  there  would  have  been  a  note  in 
writing  of  the  bargain,  sufficient  to  satisfy  the  statute.  But 
the  defendant  in  this  case  did  not  in  his  answer  recognise ' 
the  contract  stated  in  the  letter  of  the  plaintiff's  attorney. 
The  two  letters  vary  essentially  in  their  description  of  the 
contract^  in  respect  of  the  quality  of  the  goods  to  be  sold. 
The  letter  of  the  plaintiff's  attorney  speaks  of  the  contract 
as  one  for  the  absolute  purchase  of  timber  at  Is,  6d.  per 
foot,  without  reference  to  quality;  whereas  the  defendant, 
in  his  answer,  says,  that  it  was  part  of  the  contract  that  the 
timber  should  be  sound  and  good,  that  Mr.  Smith  denied 
it,  and  refused  to  let  him  have  any  without  all,  and  that  he 
expected  him  to  sell  it  to  somebody  else.  It  is  clear,  there- 
fore, that  the  vendee  did  not  consider  it  a  binding  bargain, 
and  did  not  intend  to  make  it  so.  What  the  terms  of  the 
contract  really  were,  is  left  in  doubt  by  the  letters,  and 
must  be  ascertained   by  verbal  testimony.     Now  that,  is 

(«)  1  D.&R.  219;  5  B.&A.C13. 
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precisely  what  it  was  the  object  of  the  statute  to  preveut; 
for  it  was  intended  that  the  note  in  writing  should  exclude 
all  doubt  as  to  the  terms  of  the  contract;  which  is  not  done 
by  the  defendant's  letter.  I  am  therefore  of  opinion  that 
there  was  no  note  in  writing  of  the  contract  sufficient  to 
satisfy  the  statute.  It  was  next  contended,  on  the  part  of 
the  plaintiff,  that  there  had  been  an  acceptance  and  actual 
receipt  by  the  defendant  of  part  of  the  property  sold,  so  as 
to  bring  the  case  within  the  exception  in  the  seventeenth 
section.  I  think  there  was  no  such  acceptance  or  actual 
receipt^  nor  any  thing  equivalent  to  it.  In  all  the  cases 
cited  there  was  something  equivalent  to  an  acceptance.  In 
Chaplin  v.  Rogers  (a)  the  vendee  actually  sold  the  hay  again; 
and  the  jury  from  thence  drew  the  conclusion  that  there 
had  been  an  actual  acceptance.  In  Elmore  v.  Stone  (b)  the 
horses  were  purchased  of  a  horse  dealer,  who  was  also  a 
livery  stable  keeper.  The  buyer  directed  the  seller  to  keep 
the  horses  at  livery ;  and  they  were  removed  from  the  place 
of  sale  to  the  livery  stable.  The  buyer  became  liable  to 
the  livery  stable  keeper  for  the  keep;  which  could  not  have 
been  the  case  unless  the  horses  had  been  supposed  to  have 
passed  into  his  possession.  The  direction  given  by  the 
vendee  was  considered  equivalent  to  an  acceptance  or 
actual  receipt  by  him  of  the  horses.  The  vendor  was  con- 
verted into  the  agent  of  the  purchaser  for  the  purpose  of 
keeping  the  horses ;  and  they  might  fairly  be  considered  as 
much  in  the  possession  of  the  purchaser  as  if  they  had  been 
transferred  to  his  own  stable.  For  these  reasons  I  am  of 
opinion,  that  in  this  case  there  was  no  contract  for  the  sale 
of  an  interest  in  land,  within  the  meaning  of  the  fourth  sec- 
tion of  the  statute,  but  that  there  was  a  contract  for  the 
sale  of  goods,  wares,  and  merchandises,  within  the  meaning 
of  the  seventeenth  section ;  that  the  letters  did  not  consti- 
tute a  sufficient  note  in  writing  of  the  bargain;  and  t^at 
there  was  no  part-acceptance  of  the  goods  sold,  so  as  to 
dispense  with  such  a  note.     It  follows  that  the  action  is 

(it)  i  East,  194.  (6)  1  Taunt.  458. 
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not  maintainable^  and  that  the  rule  for  entering  a  nonsuit 
must  be  made  absolute. 

L1TTLBDALE9  J. — I  am  of  the  same  opinion.  The  object 
of  the  legislature  in  passing  the  Statute  of  Frauds  is  stated 
in  the  preamble,  to  be  ''  for  prevention  of  many  fraudulent 
practices^  which  are  commonly  endeavoured  to  be  upheld 
by  perjury  and  subornation  of  perjury;''  and  for  the  purpose 
of  effecting  that  object,  it  requires  that  the  terms  of  con- 
tracts shall  be  reduced  into  writing,  or  that  some  other 
requisite  shall  be  complied  with,  to  shew  manifestly  that  the 
contract  has  been  completed.  I  infer  from  the  preamble 
of  the  statute  that  the  legislature  intended  to  include,  within 
som^of  its  sections,  the  subject-matter  of  all  contracts;  and 
the  various  contracts  enumerated  in  the  succeeding  sections 
seem  to  warrant  the  same  inference.  The  first  section 
enacts,  that  parol  leases  shall  have  the  effect  of  leases  at 
will  only.  The  second  section  excepts  out  of  the  first, 
leases  not  exceeding  the  term  of  three  years,  where  the  rent 
reserved  during  the  term  amounts  to  two-thirds  of  the 
improved  value.  The  third  section  enacts,  that  no  leases, 
whether  of  freehold  or  terms  of  years,  shall  be  assigned, 
granted,  or  surrendered,  unless  by  deed,  or  note  in  writing. 
The  first  three  sections  apply  to  contracts  which,  before 
the  passing  of  the  statute,  were  usually,  though  not  neces* 
sarily,  under  seal.  The  fourth  section  applies  to  those 
verbal  promises  or  agreements  which,  before  the  passing 
of  the  statute,  were  probably,  in  most  instances,  reduced 
into  writing,  though  not  necessarily  so.  That  section 
enacts,  that  no  action  shall  be  brought  in  the  cases  spe* 
cified,  unless  the  agreement,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing.  The  agreements  specified  are, 
a  special  promise  by  an  executor  or  administrator  to  answer 
damiges  out  of  his  own  estate;  a  special  promise  to  answer 
for  the  debt  of  another  person;  an  agreement  made  in  con*** 
sideration  of  marriage ;  a  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning 
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1829.  them ;  and  an  agreement  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof.  Such  contracta, 
from  their  very  special  nature  and  subject-matter,  would 
probably  have  been  reduced  into  writing;  but  this  section 
expressly  requires  that  they  shall  be  so.  The  fifth  and  sixth 
sections  apply  to  devises  of  lands.  The  seventh,  eighth, 
ninth,  tenth,  and  eleventh  sections  apply  to  declarations  of 
trusts;  which  are  also  required  to  be  in  writing.  The 
tM'elfth  section  makes  estates  pur  autre  vie  devisable.  The 
thirteenth,  fourteenth,  fifteenth,  and  sixteenth  sections  apply 
to  judgments  and  executions.  I  mention  these  only  cur- 
sorily. Then  comes  the  seventeenth  section,  which  enacts,' 
that  no  contract  for  the  sale  of  any  goods,  wares  or  mer- 
chandises, for  the  price  of  10/.  or  upwards,  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part  of  the  goods 
so  sold,  and  actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  bargain  or  in  part  payment,  or  that 
some  note  or  memorandum  in  writing  of  the  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such  conr 
tract,  or  their  agents  thereunto  lawfully  authorised.  Now, 
looking  at  the  object  of  the  statute  as  disclosed  by  the 
preamble,  I  infer  that  it  was  the  intention  of  the  legislature 
to  embrace  within  the  fourth  and  seventeenth  sections  the 
subject-matter  of  every  verbal  contract,  the  uncertainty  in 
the  terms  of  which  was  likely  to  lead  to  perjury  or  suborna- 
tion of  perjury.  A  contract  for  mere  work  and  labour  is 
not  expressly  mentioned  in  those  sections,  and  may  there- 
fore not  be  within  the  statute;  but  where  the  contracting 
parties  contemplate  a  sale  of  goods,  although  the  subject* 
matter,  at  the  time  of  making  the  contract,  may  not  exist 
as  goods,  but  is  to  be  wrought  into  that  state  by  the  vendor's 
bestowing  work  and  labour  upon  his  raw  material^ :  that, 
in  my  opinion,  is  a  case  within  the  statute.  It  appears  to 
me  to  be  sufficient,  if,  at  the  time  of  the  completion  of  the 
contract,  the  subject-matter  be  goods,  wares,  and  merchan* 
discs.  I  cannot,  therefore,  for  one,  subscribe  to  the  doc- 
trine of  any  case  in  which  it  has  been  decided  that  such  a 
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contract  is  not  within  the  statute*  Applying  this  my  view 
of  the  different  sections  to  the  present  case«  I  think  that 
this  contract  was  not  a  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning 
the  same,  within  the  meaning  of  the  fourth  section.  The 
words  in  that  section  relate  to  contracts,  whether  for  the 
sale  of  the  fee-simple  or  of  some  interest  less  than  the  fee, 
which  would  give  the  vendee  a  right  to  the  use  of  the  land 
for  a  given  time.  In  this  case,  even  if  the  contract  had 
been  for  the  sale  of  the  trees,  with  specific  liberty  to  the 
vendee  to  enter  upon  the  land  and  cut  them,  I  think  it 
would  not  have  given  him  an  interest  in  the  land  within  the 
meaning  of  the  statute.  The  object  of  a  person  selling 
timber  is  to  pass  to  his  vendee  the  property  in  the  trees 
when  they  become  goods  and  chattels,  and  not  to  give  him 
an  interest  in  his  land.  In  this  case  the  seller  was  to  cut 
the  trees ;  and  his  intention  clearly  was,  not  to  give  the 
buyer  any  property  in  the  trees  until  they  had  been  cut, 
and  had  ceased  to  be  part  of  the  freehold.  For  these 
reasons  I  am  of  opinion  that  the  present  is  not  a  contract 
for  the  sale  of  any  interest  in  lands.  Assuming  this  to  be 
so,  then  arises  the  question  whether  the  case  is  not  within 
the  seventeenth  section  of  the  statute.  It  was  formerly 
held,  that  where  the  goods  which  formed  the  subject-matter 
of  the  sale  were  not  to  be  delivered  till  a  future  day,  as 
one  of  the  three  requisites  of  that  section,  namely,  a  part- 
acceptance,  could  not  possibly  be  complied  with  at  the 
time  of  the  contract,  the  case  was  not  within  the  section. 
Ijater  authorities,  however,  have  established  that  such  a 
contract  is  within  the  section,  whether  the  goods  are  to  be 
delivered  immediately  or  not.  These  cases,  therefore,  have 
established,  that  where  two  of  the  requisites  of  the  seven- 
teenth section  can,  at  the  time  of  the  contract,  be  carried 
into  effect,  the  case  is  within  it,  although  one  of  those  requi- 
sites cannot  then  be  carried  into  effect.  There  is  another 
class  of  cases,  where  the  article  contracted  for  has  not 
existed  at  the  time  of  the  contract,  but  was  to  be  produced 
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by  work  and  labour  to  be  performed  by  the  vendor;  mb, 
for  instance.  Groves  v.  Buck  (a),  where  the  contract  was 
for  oak  pins  not  then  made,  but  to  be  cut  out  of  slabs;  and 
l^moers  v.  Osborne  (Jb),  where  the  contract  was  for  a  chariot 
to  be  built.  In  such  cases,  undoubtedly,  the  contract  has 
been  considered  rather  as  a  contract  for  work  and  labour 
than  for  the  sale  of  goods,  wares,  and  merchandises,  and 
has  been  held  not  to  be  withiu  the  statute.  The  impressioB 
upon  my  mind,  however,  is,  that  wherever  the  subject- 
matter,  at  the  time  of  completing  the  contract,  is  goods, 
wares,  and  merchandises,  this  section  of  the  statute  applies, 
although  it  has  become  goods,  wares  and  merchandises 
between  the  time  of  making  and  that  of  completing  the 
contract,  either  by  one  of  the  parties  bestowing  his  work 
and  labour  upon  his  own  materials,  or  by  his  converting  a 
portion  of  his  own  freehold  into  goods  and  chattels.  It 
appears  to  me  of  even  greater  importance  that  the  pro- 
visions of  the  statute  should  apply  where  the  contract  is 
executory,  than  where  it  is  to  be  executed  immediately. 
The  uncertainty  in  the  terms  of  executory  contracts  is  espe- 
cially calculated  to  give  rise  to  disputes,  and  consequently 
to  the  perjury  which  it  was  the  object  of  the  statute  to 
prevent.  In  the  case  of  the  chariot,  for  instance,  a  dispute 
might  have  arisen  at  any  time  before  its  completion,  about 
the  materials  of  which  it  was  to  be  framed,  or  the  colour  in 
which  it  was  to  be  painted ;  and  then  it  would  have  become 
necessary  to  resort  to  parol  evidence  of  the  terms  of  the 
contract,  which  evidence  it  was  the  avowed  and  chief  object 
of  the  statute  to  exclude.  I  am  therefore  of  opinion  that 
the  contract  in  this  case  was  a  contract  for  the  sale  of 
goods,  wares,  and  merchandises,  within  the  operation  of 
the  seventeenth  section.  Assuming  it  to  be  such  a  con- 
tract, I  am  also  of  opinion  that  there  was  no  sufficient  note 
in  writing  of  it.  The  correspondence  between  the  plain- 
tiff's attorney  and  the  defendant  cannot  be  considered  as 
amounting  to  such  a  note  in  writing.     Not  only  did  it  take 

(a)  3  M.  &  S.  178.  (6)  1  Stra,  506. 
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place  after  the  time  for  the  performance  of  the  contract  had 
expired,  but  the  two  letters  do  not  agree  as  to  the  terms  of 
the  contract.  The  letter  of  the  plaintiff's  attorney  speaks 
of  it  as  a  contract  for  the  sale  of  so  much  timber,  at  so 
much  per  foot,  without  any  reference  to  quality.  The  de* 
fendant's  letter  states  that  it  was  a  contract  with  a  condi« 
tion  that  the  timber  should  be  sound  and  good,  though 
the  plaintiff  had  subsequently  denied  that  that  was  one  of 
the  terms  of  the  contract.  And,  for  the  reasons  stated  by 
my  brother  Baylei/,  which  I  need  not  repeat,  I  think  that 
there  was  no  acceptance  of  the  goods  sold,  so  as  to  dis« 
pense  with  a  note  in  writing  altogether,  according  to  the 
exception  in  that  part  of  the  statute.  I  agree,  therefore, 
that  the  present  rule  for  entering  a  nonsuit  ought  to  be 
made  absolute. 


Parks,  J. — I  concur  in  opinion  with  the  rest  of  the 
Court.  The  defendant  could  take  no  interest  in  the  land 
by  this  contract,  because  he  could  not  acquire  any  pro- 
perty in  the  trees  till  they  were  cut.  The  contract  was 
clearly  for  the  sale  of  goods,  wares,  and  merchandises,  within 
the  seventeenth  section  of  the  statute.  It  was  certainly 
held  in  Groves  v.  Buck  (a),  that  the  statute  did  not  apply 
to  a  sale  of  goods,  which  at  the  time  of  the  contract  were 
not  capable  of  delivery  and  acceptance;  but  that  case  was 
overruled  by  Garbutt  v.  Watson  {b).  There  it  was  held, 
that  a  contract  for  the  sale  of  a  quantity  of  flour  which,  at 
the  tnne  of  the  contract,  was  not  prepared,  or  in  a  state 
capable  of  immediate  delivery,  was,  substantially,  a  con- 
tract for  the  sale  of  flour,  and  not  a  contract  for  work  and 
labour,  and  materials  found  and  provided.  The  true  cri- 
terion in  such  cases  is,  whether  the  contract  is  substantially 
a  contract  for  the  sale  of  goods,  or  for  work  and  labour, 
and  materials  found.  Here  the  contract  was  substantially 
for  the  sale  of  goods,  namely,  timber,  at  so  much  per  foot. 
Then  assuming  that  there  was  a  contract  for  the  sale  of 

(a)  3  M.  &  S.  178.  (6)  ID.&R.  219;  5B.&A.613. 
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goods  within  the  sereoteenth  section,  the  next  question  is, 
whether  there  was  anj  note  or  meroonuidDni  in  writing  of 
that  contract.  The  two  letters  do  not,  in  my  opinion, 
amount  to  a  note  in  writing  of  the  contract,  because  the 
contract  stated  bj  the  plaintiff's  attorney  is  not  adopted  by 
the  defendant.  On  the  contrarr,  it  is  evident  that  the  de- 
fendant refused  to  assent  to  the  contract  stated  on  the  part 
of  the  pbuntiff.  The  only  renuuning  question  is,  whether 
there  has  been  a  part-acceptance  of  the  goods  8old«  and  an 
actual  receipt  of  the  same,  by  the  buyer.  In  the  older 
cases  I  think  the  Court  cannot  have  adverted  to  the  words 

• 

of  the  statute,  for  it  seems  to  me  impossible  to  reconcile 
those  decisions  with  those  words.  But  in  the  later  cases 
of  Howe  V.  Palmer  (a).  Tempest  v.  Fitzgerald  (6),  Hanson 
V.  Armitage  (c),  and  Carter  v.  Toussaint  (d),  it  has  been 
decided,  that  unless  there  has  been  such  a  mode  of  dealing 
on  the  part  of  the  buyer  as  deprives  him  of  all  right  to 
object  to  the  quantity  or  quality  of  the  goods,  or  deprives 
the  seller  of  his  right  of  lien,  there  cannot  bp  any  part- 
acceptance.  Here  there  was  nothing  to  shew  that  the 
seller  had  lost  his  lien  for  the  price,  or  that  the  buyer  had 
lost  his  right  to  object  to  the  quality.  For  these  reasons 
I  concur  in  opinion  that  a  nonsuit  must  be  entered. 

Rule  absolute  to  enter  a  nonsuit. 

(a)  3  B.  &  A.  321.  (c)  1  D.  &  R.  128;  5  B.  &  A.  559. 

(6)  3  B.  &  A.  680.  (<0  1  D.  &  R.  515;  5  B.  &  A.  855. 
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182Q 

The  King  v.  William  Williams.  '•^n/^ 

XHIS  was  an  indictment,  under  the  statute  21  Jac.  \,  c.  Udod  the  trial 
15  (a),  for  a  forcible  entry,  alleging  that  the   prosecutor,  men"fora^" 

William  Lewis,  was  interested  in  the  premises  for  a  term  of  forcible  entry, 

•1.1*  /•    1         rr  •       1  1  or  detainer, 

years  unexpired  at  the  time  of  the  offence  committed,  and  under  8  H,6 

concluding  **  against  the  form  of  the  statute."     At  the  trial  ^-  ^*^\^^  ^-h 

,  c.  15,  the  party 

before  Vaughan,  B.,  at  the  summer  assizes  for  the  county  dispossessed  is 

of  Monmouth,  1828,  Lewis,  the  prosecutor  and  the  party  "^^t  w!tll!2sr 
dibpossessed,  was  produced  as  a  witness  on  the  part  of  the  for  the  prose- 
prosecution.     It  was  objected   that  he  was  incompetent.      Nor  is  it 

upon  the  ground  that  he  had  a  direct  interest  in  procuring  competent  to 
.     .  ...  ,  ,         •11*  'I  /•         •    the  defendant 

a  conviction,  which  would  entitle  him  to  judgment  of  resti-  to  impeach  the 

tution.     The  learned  judse  received  the  evidence,  though  '^^*®  of  the 

.  ....  party  dispos- 

not  without  doubts  of  its  admissibility,  and  reserved  the  sessed. 

point.  The  evidence  was  material.  The  counsel  for  the  an  indtanient 
defendant  then  tendered  evidence  to  shew  that  the  lease  is  brought  be- 
under  which  Lewis  had  entered  into  possession  of  the  pre-  certiorari  that 

mises  was  invalid.     This  evidence  the  learned  judge  re-  Court  is  6oi«iu/, 

,    ,    .         r      '   '         1       •  •  -11  "PO""  convic- 

jected,  being  of  opinion  that  it  Nvas  immaterial  what  estate  tion  (6),  to 

the  prosecutor  had  in  the  premises,  the  question  not  being  ^^^^  rcstitu- 
one  of  title  (c).    The  defendant  was  convicted.    In  Michael- 
mas term  last. 


(a)  Which  enacts,  ''  that  such 
judges,  justices,  or  justice  of  the 
peace,  as  by  reason  of  any  act  or 
acts  of  parliament  now  in  force 
are  authorised  and  enabled,  upon 
inquiry,  to  give  restitution  of  pos- 
session unto  tenants  of  any  estate 
o^ freehold,  of  their  lands  or  tene- 
ments which  shall  be  entered  upon 
with  force,  or  from  them  with- 
holden  by  force,  shall  have  the  like 
and  the  same  authority  and  ability 
from  henceforth,  (upon  indictment 
of  such  forcible  entries,  or  forcible 
withholdings,  before  them  duly 
found,)  to  give  hke  restitution  of 


possession  unto  tenants  for  termt 
ofytoTi^^  &c.  &c. 

(6)  As  to  restitution  before  trial, 
upon  indictment  found,  Me  posi, 
473  (o),  483  (fl). 

(c)  "  The  justice  or  justices  have 
power  to  summon  a  jury  to  try  the 
forcible  entry  or  detainer  com- 
plained of;  and,  if  the  same  be 
found  by  that  jury,  then  the  jus- 
tices shall  make  restitution  by  the 
sheriff  of  the  possession,  without 
inquiring  into  the  merits  of  the 
title ;  for  the  force  is  the  only  thing 
to  be  sued,  punished,  and  remedied 
by  them.''    4  Bla.  Com.  148. 

*'  In  an  indictment  for  a  forcible 
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Russell,  Seijt.,  moved  for  a  rule  nisi  for  a  new  trial  upon 
both  points.     Upon  tlie  second  point  he  contended,  that 
V.    "     although  such  evidence  would  be  inadmissible  upon  an 
W.WiLUAMs.  indictment  for  a  forcible  entry  at  common  law,  it  became 

material,  and  therefore  admissible,  upon  an  indictment 
under  the  statute,  where  restitution  was  sought.  The 
statute  Si  Jae.  1,  c.  15,  provided  for  restitution  to  tenants 
for  terms  of  years,  and  it  became  necessary,  therefore,  to 
inquire  whether  the  party  claiming  restitution  as  a  tenant 
for  a  term  of  years  really  had  such  an  estate.  Here  the 
defendant  was  precluded  from  giving  evidence  to  negative 
the  averment  of  such  an  estate  in  the  indictment. 

Per  Curiam. — The  defendant  can  take  his  rule  upon  Uie 
first  point  only.  The  evidence  tendered  for  him  was  pro- 
perly  rejected.  It  is  conceded  that  such  evidence  would 
not  be  admissible  in  proceedings  at  common  law,  and  the 
statute  is  only  declaratory  aud  in  furtherance  of  the  com- 
mon law. 

At  the  sittings  in  Banc  after  last  Hilary  term, 

Maule  shewed  cause  against  the  rule.  The  prosecutor 
was  a  competent  witness.  The  only  authority  cited  at  the 
trial  in  support  of  the  objection  to  his  testimony,  was  a  vei^ 
recent  nisi  prius  decision  in  Hex  v.  Beavan  (a).  LUtledale,J. 
certainly  rejected  the  evidence  of  the  prosecutor  in  that 
case,  but  seems  to  have  eutertained  doubts  upon  the  ques- 
tion ;  and  the  point  was  not  brought  before  the  full  Court. 

entry   upon   the  possession  of  a  restitution;    and  it  need  not  be 

lessee  for  ^ears,  proof  of  the  force  shewn  hy  the  prosecutor  that  he 

and  of  such  possession  is  suflicient,  still  continued  to  be  seised."    Rex 

although  the  indictment  also  allege  v.  Dillon,  2  Chitt.  R.  d  14. 

that  the  premises  were  his  freehold,  (a)  i  R.  &  M.  242,  2  Russell  on 

and  such  allegation  is  not  proved."  Crimes,  GDI,  where  it  was  ruled  by 

Bex  V.  IMnfd,  Cald.  415.  LiUledale,  J.  ihat,  «  on  an  indict- 

"  An  averment  in  an  indictment  ment  for  forcible  entry  and  de- 

for  a  forcible  entry,  that  the  pro-  tainer,  under  the  statutes  of  R.  2, 

secutor  was  »eised,  is  sufficient  to  and  J.  1,  the  party  aggrieved  WK 

finiod  an  application  for  a  writ  of  not  a  competent  witness." 
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The  argument  against  the  admissibility  of  the  evidence  is 
founded  upon  the  assumption  that  judgment  of  restitution 
must  necessarily  follow  a  conviction  in  this  case.  But  that 
19  by  no  means  clear ;  for  it  has  been  considered  that  al- 
though the  statute  was  imperative  upon  the  justices  below 
to  award  restitution,  it  left  that  matter  discretionary  with  the 
Court:  Daltofis  Justice,  c.  134 ;  Rex  v.  Marrow  (a).  But 
even  admitting  sach  an  assumption  to  be  correct,  the  pro- 
secutor is  nevertheless  a  competent  witness.  The  prose^ 
cutor  in  this  case  had  no  greater  interest  than  prosecutors 
in  many  other  cases  have.  The  offence  of  forcible  entry  was 
not  created  such  by  statute ;  it  existed  at  common  law;  and 
is  an  offence  which  the  public  at  large  have  a  direct  interest 
in  suppressing.  Then  a  statute  which  gives  a  prosecutor  a 
new  benefit,  as  an  encouragement  to  him  to  perform  his 
duty,  ought  not  to  deprive  the  crown  of  his  testimony,  and 
be  construed  so  as  to  defeat  its  own  object.  The  owner  of 
stolen  goods,  who  has  prosecuted  the  felon  to  conviction,  is 
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V. 

W.Williams. 


(a)  Cases  temp.  Hardw.  174. 
That  was  an  indictment  for  a  forci- 
ble entry  under  the  statute;  and  the 
marginal  note  of  that  case  is  this : 
— ^  The  Court  has  a  discretionary 
power  to  award  restitution  imme- 
diately upon  a  removal  of  an  indict- 
ment forafotribleentrv  bj^  certiorari 
before  plea ;  and  therefore  will  put 
the  defendant  under  terms  to  plead 
or  demur  in  two  days,  and  if  he 
plead,  to  take  short  notice  of  trial.'' 
And  Lord  Hardwicke,  C.  J.  is  re- 
ported to  have  said,  '<  There  must 
be  a  writ  of  restitution  unless  the 
defendant  pleads  in  a  reasonable 
time.  There  are  very  few  prece- 
dents to  be  found.  But  by  Dalton*$ 
Justice,  c.  131,  p.  814,  it  appears 
that  the  justices  of  the  King's 
Bench,  upon  an  indictment  re- 
moved by  certiorari,  may  award 
restitution;  and  b^  c.  134,  p.  319, 
of  the  same  book,  it  is  said  to  be 


the  law  and  course  of  the  Court, 
*  That  restitution  is  a  thing  in  the 
discretion  of  the  Court,  and  they 
will  grant  it  or  deny  it  as  the  jus- 
tice or  reason  of  the  case  shall  xfi' 
quire ;  and  that  it  being  a  thing 
discretional,  the  equity  and  reason 
of  the  case  doth  often  incline  the 
Court  not  to  grant  it  where  they 
may  do  it,  especially  if  the  party  in 
possession  shall  offer  to  appear, 
and  go  to  speedy  trial  of  the  right ; 
and  so,  says  the  book,  I  have  often 
observed  it  to  be  done.'  **  And 
Lee,  J .  added,  ''  The  business  of 
the  Court  is  to  reseise  the  party ; 
so  the  words  of  the  act  are ;  and  no 
damage  can  happen  to  the  defend- 
ant from  thence,  for  the  Court,  if 
he  shall  appear  to  have  right,  may 
afterwards  award  a  writ  of  restitu- 
tion to  the  defendant.'*  Vide  post. 
479  (fl),  483  (a). 


L^ai.-   :> 


In      - 


1^ 


^cizitt:'.  t  :  Avn*  o'  rtfExmnjoi  tmsr^iBt  BasReil.  .Eau.£. 
ail  ve.  buci  proM:cii;cT-  jui=-  juwwr  sea.  jb- 
mnit.'  H  coiuiHrtfn'  ^ituewfc.  f^rrs.  •! .  TTna:  fixumt 
rs^^  rt:M:irurM  iviitr*.  lit-  itricB  snuZ  »•  atxsmEec.  *■  nw 
rca-M.    c    ••■iui*iic-  ri^ei    n'  u*-  obtt    roEMtcL    <r  fwme"  a*' 

uLtiju:    i:    ii^  :l.j2'  -iiUx-r  i*    jixllz     conioza    nonisiinMnL 

V  IXUB/'^e.    «.    Ill''        '•'^'    I      i'^-     Utt£l      IteftL    tBo:    tut     Ck- 

pt:ctsi;cn   o   L   ku'dT-    u    im    iiin    oil  iia:  Tcmis:  x.  vnXBev 
iiiLouiiict^ni*.  ">(.    1    rIIltr^>  'foiiiuec  u    i:  -siHnt   ica 

fMTuaM;-  uiiu^  tin.  siaiuit  L  ./fr  I  l  rToa*  iisiei  ucic  ID 
Af4  £i  ^o<M-  i-itiH;:;  ui  av  iudicmieic  una?:  tto:  aumofc. 
licj  \  IrcfOUH  x! ,.  Sl  .  11  aL  actiiiL  ii|ichj  ibc  soeaSt 
ii,  Gjcc.  L.  t.  L4.  iu?  tR-jiHT^  a:  ai.  «jiecuoii.  £  psn^  »  &  com* 
|ietfnr  V  iiii*:^*^,  aittiuuci:  at  actiui;  tit  jteodmc  asBmo  iuBK 
•elf  iir  uriwsry  a!  lb<b  batut  ^k^ctiuiu  auc  alliiuuirii  be  iniBBd 
IL  a*ui.  tiiiUMftf^  at  1:  ijTbt*.  cj*»c'j^t*!t:r,  i»f  Hit  dtriciifuuil'i-  a»- 


ot  ift:6W/  of  itnk  owner  of  ti*t  pr*^ 
pot^i.  Of  liis  e«>cutor  or  admiu:^ 
Tf  nod  ^^/fiucUbd  thereof,  tlie 
tv  kb^l  (m;  re»tore)d  to  t}ie 
or  b»  repreMOtative,  either 
^  wiit  of   restitatioo    to  be  a- 
^^i^edyOr  sommMj  order  to  be 
bv  the  Coort  before  whom 
^itSeodtr  shall  be  tried.    This 
tocne  important  alterations 
^  dw  Uw,  as  the  fonner  statute 
^LteBded  to  proaecutioiis  of  thie?es 


iju:  iiiciudi:  pr[ipe*7^^  ios  bj(  Taijir 
prfAciices.  or  V}  oiite:  inhMWtmfga- 
oui.  Ttit  ov  iKTi  uf  siaiec  good» 
i:ttt;  luv-svs  been  aflmiaed  ai 
C'jTiipet«:xjt  «':izie&se»  under  liieiiev 
fe'.^r  uie. 

't,  TLU  obserraDor^  appilicaUe 
to  liie  o;d  «>T&:u:e,  ou  whicli  the 
C9i%«»  adirrted  to  had  proceeded, 
of  coarM:  decides  oothingas  to  the 
new  statute  7  &  8  Geo.  -lyCap.  29» 
though  in  force  at  the  time  when 
the  principal  case  was  ai^aed. 

(c)  Bjr  Lord  Kenyom  in  Rex  v. 
Cote,  1  Esp.  N.  P.  C.  169;  but  that 
learned  judge  had  at  one  time  en- 
tertained a  different  opinion  :  see 
Rex  ▼.  Blackman,  ibid.  95. 

(rf)  3  Esp.  N.  P  C.  68. 
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which  he  is  sued.  Heivard  v.  Shipley  {a).     So,  on  a  prose-         i8«9. 

cution  for  penalties  under  the  statute  9  -^//w.  c.  14,  s.  5,       ^-^v*^^ 

.1-1  r  .         1     •  .     .     •  .  The  Ktno 

the  loser  oi  money  at  cards  is  a  competent  witness  to  prove  ^^ 

the  loss.  Rex  v.  Luckup  (6) ;  and  on  a  prosecution   under  W.Williams. 
the  statute  23  Geo.  2,  c.  13,  s.  1,  for  seducing  artificers  to 
go  out  of  the  kingdom,  the  prosecutor  is  a  competent  wit- 
ne3s,  although  entitled  to  a  moiety  of  the  penalty.  Rex  v. 
Johnson  (c).     Indeed,  it  seems  to  be  a  general  principle  in 
all  criminal  prosecutions,  that  the  interests  of  the  public, 
for  whose  protection,  mainly,  the  proceedings  are  instituted, 
shall  prevent  those  circumstances  from  operating  as  a  dis- 
qualification of  the  witness,  which  would  clearly  render  him 
incompetent  in  a  civil  suit.     It  is  upon  this   principle  that 
rewards  payable  on  the  conviction  of  offenders,  whether 
given  by  statute,  or  offered  by  the  crown  or  by  a  private 
individual,  have  never  been  held  to  disqualify  the  witnesses 
expecting   to  receive   them.     Why  should   the   principle, 
general  as  it  is  in  its  application,  be  held  not  to  apply  to  a 
prosecution  for  a  forcible  entry  ?     There  seems  no  good 
reason  for  making  such  an  exception ;  and  without  such  an 
exception  the  prosecutor  in  this  case  was  a  competent  wit- 
ness,  and  his  evidence  was  properly  admitted. 

Russell  Serjt.  and  Talfourd,  contrd.  There  is  no  real 
distinction  between  the  circumstances  which  disqualify  wit- 
nesses on  the  ground  of  interest  in  civil  and  criminal  pro- 
ceedings. Generally  speaking,  undoubtedly,  a  prosecutor  is 
not  incompetent,  qud  prosecutor ;  because  the  proceedings, 
though  instituted  by  him,  are  carried  on  in  the  name  of  the 
king,  and  for  the  benefit  of  the  public ;  and  he  is  considered 
in  point  of  law  as  having  no  interest  in  the  event.  But  as 
soon  as  it  appears  that  he  has  a  direct  interest  in  the  event, 
he  becomes  incompetent;  not  because  he  is  prosecutor,  but 

(a)  4  East,  180.    But  the  point         (b)  Willes,  435,  (c). 
had    shortly  before,  been    consi-         (c)  Ibid, 
dered  doubtful ;   see  Edwards  ▼. 

• 

Evansj  3  East,  451. 
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1829.        because  he  has  such  an  interest  as  renders  it  dangerous  to 
"""^^^^      act   upon   his   evidence.     Prior  to  the  cases  of  JBml  ▼« 

Th6  Ktbg 

V.  Baker  {a\  and  Smith  v.  Prager  {b),  in  which  the  rule  whidi 

W.WxLLiAJis.  uQ^  prevails  was  first  established,  namely,  that  no  mere 

interest  in  the  subject-matter,  but  only  a  direct  interest  in 
the  event  of  a  suit,  shall  disqualify  a  witness,  the  decinons 
upon  the  question,  what  was  a  disqualifying  interest,  bad 
varied,  both  in  the  civil  and  the  criminal  Courts*  B«t 
the  rule  is  now  well  understood  and  established,  and  ii 
the  same  in  civil  and  criminal  cases,  with  some  exoeptiom 
in  the  latter,  every  one  of  which  is  grounded  either  on  the 
express  words  or  obvious  meaning  of  the  statute  by  wbich 
it  is  created.  The  statute  21  Hen.  8,  c.  11,  for  instance, 
which  has  been  referred  to  as  giving  restitution  of  stolen 
goods,  in  terms  contemplates  the  admission  of  the  testimony 
of  the  party  robbed ;  and  the  various  statutes  which  g«fe 
rewards  had  all  of  them  the  same  effect,  without  which, 
indeed,  they  would  have  been  wholly  nugatory.  In  Heward 
V.  Shipley  (c)  Lord  Ellenborough  expressly  describes  these 
cases,  and  that  of  a  party  robbed  under  the  statute  of  Witt^ 
ton  {d),  as  cases  of  parliamentary  capacitation.  In  JRer  v. 
Boston  (e),  A.  having  brought  an  action  against  B,,  the 
latter  filed  a  bill  in  equity  against  him  for  a  discovery' and 
injunction,  and  for  an  account;  to  which  A.  having  put  in 
his  answer,  denying  the  allegations  of  B.,  which  involved 
the  merits  of  the  suit  at  law,  the  injunction  was  dissolved ; 
on  which  answer  B.  indicted  J.  for  perjury ;  and  the  in* 
dictment  and  action  coming  on  to  be  tried  at  the  same 
assizes,  the  indictment  standing  first,  it  was  held,  that  B. 
was  a  competent  witness  to  prove  the  perjury,  because  he 
could  not  avail  himself  of  the  conviction  of  A.  in  any  civil 
proceeding  between  them,  either  at  law  or  in  equity.  In  that 
case  the  principal  authorities  relating  to  the  competency  of 
witnesses  in  criminal  proceedings  were  reviewed ;  and  the 

(fl)  3  T.  R.  27.  (rf)  13  Ed,  1,  st.  2,  c.  1,  2,  r©- 

(b)  7  T.  R.  60.  pealed  by  7  &  8  Geo.  4,  c.  27. 

(c)  4  East,  180.  (e)  4  East,  572 ;  1  Smltb,  802. 
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rules  of  evidence  were  consideredy  as  they  have  ever  been         i839. 
considered,  as  resting  upon  the  same  principles  both  in      ^-^v-^^ 
civil  and  criminal  cases.     It  is  laid  down  by  Lord  Hale,  ^^ 

with  reference  to  an  indictment  for  treason,  that  '^  if  any  W.Williams. 
man  bath  the  promise  of  the  lands  or  goods  of  the  party,  if 
attainted,  he  is  no  lawful  witness  to  prove  the  treason  (a). 
So  Buller,  J.  says, ''  In  an  indictment  for  perjury  on  the 
statute  of  Elizabeth  (6),  the  person  injured  cannot  be  a 
witness,  because  the  statute  gives  him  10/. ;  but  in  an  in- 
dictment at  common  law  he  may  be  a  witness"  (c).     This 
distinction  applies  expressly  to  prosecutions  for  forcible 
entry  at  common  law  and  on  the  statute,  and  is  decisive  of 
the  question  now  before  the  Court.     In  the  former  the 
prosecutor  is  a  competent  witness,  because  he  has  no  direct 
personal  interest  in  the  event,  he  is  interested  merely  in  the 
subject-matter,  as  one  of  the  public.     In  the  latter  he  is 
incompetent,  because  he  has  a  direct  personal  interest  in 
the  event ;  he  is  interested  in  procuring  a  conviction  and 
thereby   obtaining  restitution  of  his  property,  which  the 
statute  gives  him  only  in  the  event  of  a  conviction.     The 
common  law  proceeding,  which  any  individual  may  institute, 
is  abundantly  sufficient  for  the  protection  of  the  interests 
of  the  public;  and  where  a  party  chuses  to  indict  upon 
the   statute,  which   he   can  do   only  for  the  purpose  of 
promoting  his  personal  interest,  and  of  obtaining  a  private 
advantage,  he  must  achieve  that  purpose  by  means  of  the 
testimony  of  others,  and  not  of  his  own. 

The  Court  took  time  to  consider  of  their  judgment; 
which  was  now  delivered  by 

BaylEy,  J. — ^The  defendant  in  this  case  was  indicted 
for  a  forcible  entry ;  and  the  question  raised  before  us  was, 
whether  the  prosecutor,  the  party  grieved,  the  party  upon 
whose  possession  the  forcible  entry  was  made,  was  or  was 
not  a  competent  witness.  The  indictment  was  not  framed 
at  common  law,  but  upon  the  statute  21  Jac.  1.  c.  15, 

(a)  1  Hale,  P.  C.  302.         (b)  5  Eliz.  c.  9.        (c)  Bull.  N.  P.  289. 
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which  gives  to  justices,  in  cases  of  forcible  entry  on  the  . 
^     „  lands  or  tenements  of  tenants  for  terms  of  years,  the  same 

V.  power  of  awarding  restitution .  of  poasessioo,  as  was  giveit 

W.Williams,  j^  ^(^^^  ^  ^  tenants  of  the  freehold  by  the  statute  8  Hen. 

6,  c.  9,  s.  3.  That  statute  enacts  that  justices  of  the  peace. 
shall  have  authority  and  power  to  inquire,  by  the  people  of 
the  same  county,  as  well  of  them  that  make  such  forcible 
entries  in  lands  and  tenements,  as  of  them  which  the  same 
hold  with  force ;  and  if  it  be  found  before  any  of  them,  that 
any  doth  contrary  to  this  statute,  then  the  said  justices  or 
justice  shall  cause  to  reseise  the  lands  and  tenements  so  en* 
tered  or  holden,  as  afore,  and  shall  put  the  party  so  put  ou^ 
in  full  possession  of  the  same  lands  and  tenements  so  en* 
tered  or  holden  as  before.  It  was  upon  this  provision  for 
reseising  and  restoring  the  premises,  that  the  objection  to 
the  prosecutor's  evidence  was  grounded ;  and  upon  the  coin 
struction  of  it  the  question  in  the  case  depends ;  because  if 
the  prosecutor  was  entitled,  as  a  matter  of  right,  to  restitu- 
tion, he  clearly  had  a  direct  interest  in  the  event,  and  was 
not  a  competent  witness.  To  this  objection  two  answers 
were  given :  first,  that  although  the  justices  below  would 
have  been  bound  to  award  restitution  upon  a  conviction 
before  them,  the  Court  of  King's  Bench  was  not;  and 
secondly,  that  the  legislature  could  not  be  supposed  to  have 
intended,  when  conferring  an  additional  benefit,  to  narrow 
the  means  by  which  the  offence  was  to  be  proved ;  and, 
that  as  the  prosecutor  would  have  been  a  competent  wit- 
ness before  the  statute,  he  continued  to  be  so  still.  The 
first  point  did  not  seem  to  be  much  relied  on,  for  it  was 
not  much  pressed  in  argument.  One  case  only  was  cited 
in  support  of  it ;  and  that  was  clearly  distinguishable  from 
the  present  (a).  And  when  it  is  considered  that  the  writ  of 
certiorari  merely  substitutes  this  Court  for  the  Court  below, 
it  follows  that  whatever  ought  to  have  been  done  by  the 
Court  below,  if  the  case  had  remained  there,  ought  also  to 

(a)  Rex  V.  Marrow,  Gas.  temp.  Hardw.    174.     Vide  ante,  473  (a); 
post,  479  (a),  483  («),  484. 
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be  done  by  this  Court,  when  the  case  is  removed  hither  (a). 
The  second  point  was  that  mainly  relied  on ;  and  it  was 
insisted,  that  by  analogy  to  cases  of  rewards,  and  other 
statutory  benefits,  it  must  be  considered  as  a  rule  in  all 
criminal  cases,  that  by  a  statute  conferring  a  benefit  upon 
a  person  who,  but  for  that  benefit;  would  have  been  a  good 
witness,  his  competency  is  virtually  continued,  and  he  is  as. 
much  a  witness  after  the  benefit  is  conferred  as  he  was 
before.  In  cases  of  rewards  the  rule  is  clear,  on  the 
grounds  of  public  policy,  with  a  view  to  the  public  interest, 
and  consistently  with  the  very  principle  upon  which  such 
rewards  are  given.  The  public  have  an  interest  in  the 
suppression  of  crimes,  and  in  the  conviction  of  criminals.  It 
is  with  a  view  to  excite  greater  vigilance  and  activity  in  ap- 
prehending, that  rewards  are  given :  and  it  would  defeat  the 
object  of  the  legislature,  by  means  of  those  rewards,  to  narrow 
the  means  of  conviction,  and  to  exclude  testimony  which 
would  have  been  otherwise  admissible.  It  is  upon  the 
principle,  therefore,  that  the  exclusion  of  the  testimony  of 
persons  entitled  to  rewards  would  be  inconsistent  with  the 
statutes  by  which  the  rewards  are  given,  and  against  the 
grounds  of  public  policy,  that  their  competency  has  been 
held  to  be  virtually  continued.  The  cases  of  rewards 
offered  by  private  individuals,  referred  to  in  the  argument, 
stand  upon  a  different  principle,  namely,  that  the  public 
have  an  interest,  upon  public  grounds,  in  the  testimony  of 
every  person  who  has  any  knowledge  of  the  commission  of 


479 


18S9. 


The  Kino 

V. 

W.Williams. 


(a)  "  Although  regularly  the 
justices  only  who  were  present  at 
the  inquiry,  and  when  the  indict- 
ment was  found,  ought  to  award 
restitution  ;  yet  if  the  record  of  the 
presentment  or  indictment  shall  be 
ceFtiBed  by  the  justice  or  justices 
into  the  King's  Bench,  or  the  same 
presentment  or  indictment  be  re- 
moved and  certified  thither  by  cer- 
tiorari, the  justices  of  .that  Court 
may  award  a  writ  of  restitution  to 


the  sheriflP,  to  restore  possession  to 
the  party  expelled;  for  the  justices 
of  the  King's  Bench  have  a  su- 
preme authority  in  all  cases  of  the 
crown/'  Dalton,  c.  44. 
"  An  indictment  of  forcible  entry 
may  be  removed  from  before  jus- 
tices of  the  peace  into  the  court  of 
B.  R.  coram  Rege,  which  court 
may  award  restitution/'  11  Co. 
Ilep.  65.  And  see  Rex  v.  HfikCf 
post,  483,  484. 
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a  crime,  which  ioterest  cannot  be  divested  by  any  act  whick 

llielKiifo     ^^y  P'''^^^^  individual  may  do.     The  argument  founded 

V.  upon  the  right  of  restitution  of  stolen  goods  under-  the 

^V  Williams 

'  statute  21  f/en.  8,  c.  11,  notwithstanding  which  the  owner, 

who  is  entitled  to  such  restitution,  has  always  been  ad- 
mitted a  witness,  was  answered  during  the  discussion  by  a 
reference  to  that  statute  by  my  brother  Parke;  because 
that  statute  expressly  provides,  that  if  a  felon  who  robs,  or 
takes  away  any  money,  goods,  or  chattels,  be  attainted  Ay 
reoion  of  evidence  given  by  the  party  robbed,  or  owner  of  the 
money 9  &c.,  or  by  any  other  by  their  procurement,  the  party 
so  robbed,  or  owner,  shall  be  restored  to  his  money,  fcct, 
and  the  Court  shall  award  them  writs  of  restitution.  lo 
Hetoard  v.  Shipley  (a),  which  followed  and  was  supported 
by  Bnshv,  Railing  {b),  and  PAt/Z/ps  v.  JFbtc7fer(c),  the  wit- 
ness was  held  to  be  competent,  notwithstanding  his  interest* 
upon  the  spirit  and  principle  of  the  statute  fi  Geo.  2,  c.  24) 
and  Lord  Ellenborough,  with  his  peculiar  characteristic 
mode  of  expression,  said,  he  thought  that  the  statute  had 
given  the  witness  a  parliamentary  capacitation.  The  two 
cases  that  were  cited  of  Rex  v.  Luckup  {d)  and  Rex  v.  JoAn^ 
son  (e)  deciding,  that  the  loser  of  money  at  cards  in  a  pro* 
secution  for  gaming,  under  the  statute  9  Ann,  c.  14,  s.  5, 
and  the  informer  in  a  prosecution  for  seducing  artificers, 
under  the  statute  23  Geo.  Q,  c.  13,  s.  1,  were  competent 
witnesses  on  the  part  of  the  crown,  being  confined,  as  I 
apprehend  they  are,  to  cases  of  indictments,  prove  really 
nothing  for  this  case ;  because  the  event  of  the  prosecution, 
whatever  it  might  be,  could  not,  in  either  case,  work  either 
prejudice,  or  advantage,  to  the  witness.  The  penalty  is  not 
recoverable  by  means  of  an  indictment  in  either  case ;  an 
action  must  be  brought  for  it;  and  a  conviction  on  an 
indictment  would  be  no  evidence  in  such  an  action.  Be- 
sides,  neither  the  loser  of  the  money  in  the  one'  case^  nor 

(fl)  4  East,  180.  ((/)  Willes,  425,  (c). 

(6)  Sayer,  289.  (c)  Ibid, 

(f)  Ibid.  291. 


AFTER  EASTER  T£UM>    X  GEO.  IV.  4^8jl 

the  prosecutor  of  the  indictment  in  the  other,  19  exclusivelj         t899. 
entitled  to  the  penalty;  for  in  the  forqier  it  is  given  wholly      ^"^^^^^ 
to  any  per^n  who  shall  sue  for  ihe  jsame  by  action^and  in  ^ 

the  latter  one  moiety  to  the  king  and  the  other  to  «ny  W»Wiu.TA.«f. 
person  who  shall  sue  for  the  same.  The  'prosecution,  in 
both  cases,,  is  to  be  by  indictment  or  information ;  and  in 
the  one  case  eipressly«..aiid  in  the  other  impliedly,  the 
penalty  is  to.  be  recovered  .by  action :  and  the  form  of  both 
tfaosq  cases^  shews  clearly  that  they  were  proceedings  by 
indicUneqt  or.  infprmatiop. .  The  case  of  Rex  v.  T^asdak  (ja) 
was  an, indictment  upder  the  statute  ^1  Geo.  3, c. S7,  b^  iT 
for  exporting  maQbinery  u^ed  in  tlie  manufactures  of  this 
country.  By  that  statute  the  offence  is  made  indictable, 
and  the  offender  isf  to  forfeit  the  machinery,  to  pay  a  fine 
of  20Q/.,  and  to  be  imprisoned  for  12  months,  and  until  the 
fine  is  .paid .;  and,  by  section  7,  the  forfeitures,  where  it  if 
pot  otherwise  provided,  are  to  go  to  the  informer.  The 
informer  was  called  as  a  witness,  and  objected  to  on  the 
ground  of  interest;  but  Lord  Kenyan  overruled  the  ob- 
jection, saying,  that  the  point  had  been  decided  long  before 
in  a  case  in  Burrow,  soon  after  Lord  Manf/ield  came  into 
the  Court,  as  to  cases  of  bribery.  The  reference  to  Burrow 
is  a  mistake ;  and  the  case  to  which  Lord  Kenyon  alluded  is 
probably  that  of  Bush  v.  Railing  (6),  which  was  decided 
in  the  interval  between  the  death  of  Sir  Dn^ey  Rydet, 
and  the  appointment  of  Lord  Man^eld,  in  Trinity  term, 
1756«  when  there  was  no  chief  justice.  It  wa3  an  action 
upon  the  bribery  act,  2  Geo.  2,  c.  2^9  and  the  party  bribed 
was  adpoitted  a  witness. ..  Upon  motion,  for  a  new  trial,  two 
objectiona  were  made  to ,  his  adn^issibility :  first,  that  he 
was  particeps  criminis,  and,  secondly,  that  rthe  tendency  of 
his  evidence  was  to  relieve  himself  jfrom  pepalti^s  anddis* 
abilities.  Dennisen,3 .,,  in. delivering  th^  opinion  of  theCouft, 
in  whic^  he/ said  the  late  chief  justiee.  had  concurred^  after 
observing  that  there  were  many  ;cases  in  which  aparlkept 
criminis  was, a  competent  witness,  thus  expressed  himself: 

(fl)  3  Esp.  N.  P.  C.  68.  (A)  Sayer,  289. 
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''  But  another  answer  deducible  from  a  clause  in  2  Gao.  2^ 
c.  24.  may  be   given.     That  clause  (a)  discharges  a  dis- 
4^.  coverer,  it  the  person  discovered  be  thereupon  convicted, 

W.Williams,  {^Qf^  all  penalties  and  disabilities  he  had  incurred.     This 

seems  to  be  a  legislative  declaration,  that  one  person  oC> 
feuding  against  this  act  may  be  a  witness  against  another; 
for  it  is  not  probable  the  legislature  should  intend  to  dis* 
charge  one  offender,  upon  his  discovering  another  offender 
against  it,  in  such  a  manner  that  the  latter  be  convicted, 
without  intending  at  the  same  time  that  the  former  should 
be  a  witness  against  the  latter."  That  decision  was  acted 
upon  as  clear  and  unquestionable  by  Lord  Mansfield  and 
the  Court  in  a  subsequent  case  of  Sutton  v.  Bishop  (b),  ex- 
plains satisfactorily  the  feeling  of  Lord  Kenyon  in  Rex  v. 
Teasdale  (c),  and  the  principle  upon  which  he  acted.  He 
considered  the  term  *'  informer''  in  the  21  Geo.  3,  c  d?,  as 
equivalent  to  the  term  "  person  discovering"  in  the  2  Geo^ 
2,  c.  24,  and  that  as  it  had  been  decided  that  the  person 
described  as  '*  the  person  discovering"  in  the  one  case  was 
intended  to  be  made  a  witness,  the  same  intention  must  be 
presumed  as  to  the  person  described  as  "  the  informer*'  in 
the  other.  Both  were  cases  of  secrecy,  and  the  public  had 
an  interest  in  the  discovery  and  punishment  of  the  offenders. 
This,  therefore,  was  a  case  in  which  it  was  implied,  from 
the  tenor  and  provisions  of  the  statute,  that  the  legislature 
intended  to  render  a  person  competent  who  otherwise  would 
not  have  been  so;  and  instead  of  breaking  in  upon  the 
general  rule,  merely  establishes  an  exception*  The  general 
rule  in  all  proceedings  criminal  as  well  as  civil  is,  that  a 
person  interested  in  the  event  is  not  a  competent  witness. 
Here  the  prosecutor  was  interested  in  the  event;  because  a 
conviction  would  entitle  him  to  judgment  of  restitution. 
Then  is  there  any  thing  in  the  nature  of  the  case  from 
tvhich  we  are  warranted  in  implying  such  an  exception  as 
Mras  implied  in  the  cases  to  which  I  have  referred?  Nothing; 

(a)  Section,  8.  (c)  3  Esp.  N.  P.  C.  68. 

(b)  4  Burr.  2283 ;  1  W.  Bin.  06,0. 
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The  interests  of  the  public  may  still  be  vindicated  by  a         1899. 
common  law  indictment ;  and  there  is  nothing  from  which       ^^^^^^ 
the  inference  can  be  fairly  drawn^  that  it  was  with  a  view  to  v, 

the  interests  of  the  public,  and  not  for  the  private  advan*  W.Willij^ms. 
tage  of  the  party  grieved,  that  the  provision  for  restitution 
was  introduced  into  the  statute.  For  these  reasons  we  are 
of  opinion  that  the  evidence  of  the  prosecutor  ought  not  to 
have  been  received ;  and,  therefore,  that  the  rule  for  a  new 
trial  ought  to  be  made  absolute. 

Rule  absolute  (a). 


(a)  Shortly  before  Hilary  term, 
1826,  a  declaration  in  ejectment, 
on  the  demise  of  Edward  Hannam 
and  Wadham  Wyndhum,  was  served 
bpon  John  Hake,  the  tenant  of  a 
farm  at  Buckland  St  Mary,  in  the 
county  of  Somerset.  HaA:e  having 
appeared  to  this  ejectment,  signed 
a  cognovit,  by  the  terms  of  which 
he  agreed  to  give  np  possession  of 
all  the  lands  in  course  for  a  wheat 
crop  on  the  29th  of  September, 
1826,  and  the  remainder  of  the 
premises  on  the  6th  of  November 
following.  Possession  having  been 
demanded  and  refused,  judgment 
was  entered  up  in  Michaelmas 
term,  and  a  writ  of  habere  facias 
possessionem  was  issued  ;  under 
which,  after  considerable  difficulty, 
occa^oned  by  the  resistance  of 
Hake  and  his  companions,  Hake 
was  removed  from  the  premises. 
On  the  2ist  of  June  following, 
Hake,  with  several  other  persons, 
hrqke  into  the  house,  turned  off 
the  catde,  and  retook  possession 
of  the  premises.  At  the  following 
'Bridgwater  assizes,  (August,  1827) 
ft  bill  of  indictment  was  preferred 
imd  found  against  Hake  *  and  his 
l^ompanions.  In  this  indictment, 
the  first  count  charged  that  the  de- 
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fendants  on  &c.  with  force  and 
armS)  and  unlawfully  and  with  a 
strong  hand,  had  entered  into  cer- 
tain messuages  and  lands,  to  wit, 
&c.  situate  &c.,  then  being  the 
freehold  and  in  the  possession  and 
occupation  of  said  Hannam  and 
Wyndhumf  and  had  then  and  there, 
with  force  and  arms,  unlawfully 
with  a  strong  hand,  and  without 
judgment  recovered,  disseised  said 
Hannam  and  Wyndham,  and  ex- 
pelled and  put  out  said  Hannam 
and  Wyndham  from  their  posses- 
sion of  the  said  messuages  and 
lands,  and  with  force  and  arms 
from  the  day  and  year  aforesaid, 
until  the  taking  of  this  inquisition, 
had  kept  out  and  still  did  keep 
out  said  Hannam  and  WyndKam  so 
disseised,  expelled  and  put  out  as 
aforesaid,  against  the  form  8tc. 
The  second  count  charged  that 
Hannam  and  Wyndham  had  been 
lawfully  possessed  of  certain  other 
messuages  and  lands,  to  wit  8cc., 
situate  &c.,  for  a  certain  term  of 
years  then  to  come  atid  yet  unex- 
pired, and  that  Hannam  and  Wynd» 
ham  being  so  possessed  thereof, 
defendants  on  &c.,  with  force  and 
arms,  had  unlawfully  entered  2Jcc., 
and  with  force  and  arms  had  then 
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•nd  there  unlawfully  expelled  and 
put  out  the  said  Hannam  and 
Wyndhum  from  the  peaceable  pos- 
session of  the  last  mentioned  mes- 
suages and  lands ;  and  that  the  de- 
fendants with  force  and  arms  them 
the  said  Hannam  and  Wyndham 
from  &c.,  until  the  taking  of  this 
inquisition,  from  the  possession  of 
the  last  mentioned  messuages  and 
lands,  with  force  and  arms,  wrong- 
fully and  unlawfully  then  and  there 
had  kept  out,  and  still  did  keep 
out.  The  third  count  charged 
that  the  defendants  on  &c.  with 
force  and  arms  wrongfully,  unlaw- 
fully, violently,  and  forcibly  had 
entered  into  certain  other  mes- 
suages and  lands,  to  wit  See., 
situate  &c.>  then  being  in  the 
peaceable  possession  of  the  said 
Hannam  aud  Wyndham^  and  that 
the  defendants  had  then  and  there 
with  force  and  arms  wrongfully, 
unlawfully,  forcibly,  and  violently 
expelled,  amoved,  and  put  out  tlie 
said  Hannam  and  Wyndham  from 
the  possession  of  the  last  mentioned 
messuages  and  landtt;  and  the 
said  Hannam  and  Wyndhum  so  ex- 
pelled, put  out,  and  amoved  from 
the  possession  thereof,  as  aforesaid, 
with  force  and  arms  wrongfully, 
unlawfully,  forcibly,  and  violeutly 
had  kept  from  &c.,  until  &c.,  and 
atill  did  keep  out. 

Upon  this  finding,  and  upon  an 
afiBdnvit  of  the  facts,  Manning 
moved  before  Burroughs  J.  for  an 
order  of  restitution,  upon  the  au- 
thority of  the  cases  collected  in 
Com.  Di&  torceable  Entry  (D  4). 
The  order  was  made ;  and  the  fol- 
lowing warrant  issued  under  the 
seals  of  the  two  learned  judges: 

'^Somersetshire  to  wit.  Sir  Wit- 
liam  Draper  Betty  Knight,  Chief 


Justice  of  oor  lord  the  kiog,  of  bis 

Court  of  Common  Picas,  and  Sir 

Jamft   Bunvughf  Knight,  one  of 

the  justices  of  our  lord  the  king,  of 

his  said  Court  of  Common  Pleesy 

justices  of  our  lord  the  king,  ■•• 

signed  to  deliver  the  gaol  of  the 

said  county  of  the  prisbners  tbeiein 

being,  and  also  to  hear  and  de- 

tennine.all  felooiesyfrespassetmiid 

other  evil  doings  committed  withitt 

the  same  county :    To  the  sheriff 

of  the  county  of  Somerset,  greecieg. 

Whereas,  by  an  inquisition  taken 

before  us  at  Bridgwater,  in  the  said 

county,  on  this  present  eighteeoth 

day  of  August,  in  the  eighth  year  of 

the  reign  of  our  said  lord  the  Ungp 

upon  the  oaths  of  the  Honourable 

Wiiliam      Waldegrave,      WiUkm 

Dickinstm,  George  Edwurd  AUet^ 

John  Goodfordy  Philip  Johm  MUm, 

William  Hanning^  Vincent Stwehey^ 

William  Helyar,  Richard  Tkamoi 

Combe,  Jeffryt  Allen,  Jeffryt  Huh 

mat  Allen,   Thomas  Shewell  Bail' 

ward,  Jamet  Bennett,  Robert  Pkip' 

pen,  John  Barrow,  Frmncii  l^frt 

Morgan,  John  Hugh  Smyth  Pigot^ 

Thomat  Savage,  Reginald  Henry 

Bean,  and  John  Madditon,  esqrs. ; 

and  by  virtue  of  the  statutes  made 

and  provided,  in  cases  of  fbrdble 

entry  and   detainer,  it  is  foand, 

that  John  Hake,  late  of  the  parish 

of  Buckland    St.   Mary,   in    the 

county  of  Somerset,  yeoman,  and 

Mary  his  wife,  John  Hake  the 

younger,  late  of  the  same  place, 

yeoman,  John  Pinner^  late  of  the 

same   place,  yeoman,   and  John 

Hooper,  late  of  the  same  place, 

yeoman,  on  the  Slst  day  of  June, 

in  the  eighth  year  of  the  reign  o( 

our  lord  the  king,  with  force  and 

arms,  unlawfully  and  with  a  strong 

hand,  did  enter  into  certain  me»* 
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suafl^es  and  lands,  to  wit,  10  mes- 
suages, 10  bams,  10  stables,  10 
coach-houses,  ^00  acres  of  mea- 
dow, 900   acres   of  pasture,  200 
.acres  of  other  land,  situate,  lying, 
and  being  in  the  county  aforesaid, 
to  wit,  in  the  parish  aforesaid,  (fol- 
lowing the  description  of  the  pre- 
mises contained  in  the  declaration 
in  ejectment)  then  being  the  free- 
hdd  and  in  the  possession  and  oc- 
cupation of  Edward  Hannam  and 
Wadham  Wyndhamt  and  then  and 
there  unlawfully  and  with  a  strong 
handy  and  without  judgment  re- 
covered, disseised  the  said  Edward 
and    Wadham^  and  expelled  and 
put  out  the  said  Edward  and  Wad' 
4aas  from  their  possession  of  the 
.  said  messuages  and  lands ;  and  with 
ibrce   and  arms,   unlawfully  and 
with  a  strong  hand,  firom  the  day 
and  year  aforesaid  until  the  taking 
of  that  inquisition,  have  kept  out 
and  still  do  keep  out  the  said  FA- 
wurd  and  Wadham,  so  disseised, 
expelled,  and  put  out,  as  aforesaid ; 
against  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord 
the  king,  his  crown,  and  dignity. 
As  by  the  same  inquisition  more 
fully  appeareth  of  record.    There- 
fore on  behalf  of  our  said  lord  the 
king  we  charge  and  command  you, 
that  taking  with  you  the  power  of 
the  county^  if  it  be  needful,  you  go 


to  the  said  messuages  and  lands, 
and  that  the  same  you  cause  to  be 
reseised,  and  that  you  cause  the 
said  Edward  ixnd  Wadham  to  be  re- 
stored and  put  into  their  full  pos- 
session thereof,  according  as  they 
before  the  entry  aforesaid  were 
seised,  according  to  the  form  of 
the  said  statutes.  And  this  you 
shall  in  no  wise  omit,  under  the 
penalty  thereon  incumbent.  Given 
under  our  hands  and  seals,  at 
Bridgwater,  in  the  same  county, 
the  18th  day  of  August,  in  the 
eighth  year  of  the  reign  aforesaid.'' 

Under  this  warrant  restitution 
was  made  by  the  sheriff  to  the  pro- 
secutors of  the  indictment;  to 
which,  at  the  ensuing  Spring  As* 
sizes,  the  defendants  pleaded  guilty. 

The  finding  of  a  bill  of  indict- 
ment for  a  forcible  entry  is  ne- 
cessary to  give  the  Court  jurisdic- 
tion to  award  restitution ;  but  as 
such  a  bill  is  commonly  found 
wholly  or  in  part  upon  the  testi- 
mony of  the  party  entitled  to  re- 
stitution, the  Court  will  not  award 
restitution  upon  an  indictment 
found,  unless  a  sufficient  case  for 
their  interference  be  made  out  by 
affidavit. 

And  see  Rex  v.  Marrow,  Cas. 
temp.  Hardw.  174,  part  of  the 
judgment  in  which  case  is  given, 
tuprd,  473  (a),  ei  vide  ittprd,  478  (a;, 
479  (a),  483  (a),  483. 
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mm 

A  h4<ili«npe       DfXLAKATIO!^  k  trQ«<sr  fiir  homdiaU  soodb.     Plea, 
dm  ttti^i%fh*^   ^^^  Ip^iitj*     I.wiie  tbensiitt.     At  the  trial  bdiore  G«»far,  J. 

#wtt  9v»wU  -ui-  j|(  tj^^  Gtofuywiicrfhnre  SamoKr  Amq»,  ISeS^tfce 

mi«ii/Hi,  <«»f  tKf.^ : — TIi«  fbmaS  had  bem  deciared  a  boBkrmpt 
V^^v^M^ht^f  ^-''^^"^^i^^^^'f^  ^  booknipcii kidi: mocd  agamst  Ua  is  Aa^vst 
ff^'^^^f  Md  \f^>,  awi  the  de^Mui^HiCs  were  bis  assigaecs,  ia  wUch  cha- 
n  JhUt  TAtiU    ^^^^  ti^  ^^  »eaed  and  sold  the  gocMb  ia  qvcatioa. 


fc<«e  ^«4ti'  The  uteUrm  waai  broo^t  to  trr  the  YaliditT  of  the  coi 

tK#r/i^K7  «»tir/^  nion'     One  question  was  whether  the  plaintiff  had  been  a 

yA  iufm  di^  tnukf  within  the  meaotog  of  the  bankrupt  laws,  upon  which 

iity  t4  ch«  the  following  evidence  was  adduced  : — Before  the  10th  of 

^la^thi^H  ^^y  ^^^^'  ^^^  plaintiff  had  carried  on  business  as  a  builder 
h*  miMnpfncd  m  Cheltenham,  and  on  that  day  he,  as  he  stated  in  his  ex- 
Uc^  Uf  hi*  \^^  ^^i^^tion  before  the  commissioners,  purchased  of  Colonel 
*i"*il*^*""  -0///ey  five  acres  of  laud  near  Cheltenham  at  the  price  of 
Imiikmpc  iind  ^,40()l.  ^Fhe  purchase  money  was  to  be  paid  in  five  years, 
!  r"""*  ^*  with  interest  at  four  pounds  per  cent.  The  land  was  intended 
Unntf  which  for  the  making  of  bricks,  and  it  was  agreed  that  4s.  for  every 
hli  Mtieneeii      ^^^^  bricks  made  should  be  paid  to  Colonel  Olnej/  in  part 

not  beiiif;  par-   liquidation  of  the  purchase  money,  and  the  plaintiff  signed 

tioi or  privies  ,  .    ,  •      ^  .^^m 

to  the  transao  °"  agreement  to  that   purport.     A  deposit  of  100/.  was  to 

^'''"'  be  paid  in  six  months.     A  memorandum  of  agreement  was 

A  person  *  °      ,     ^ 

purchasing  drawn    accordmjriy,  and  was  signed   by  the  plaintiff  and 

Jnijuforiho  Colonel  Ohiej/:  and  instructions  were  given  to  prepared 

.ninkiiig  hricks  formal   agreement  on  a  stamp,  which,  however,  was  never 

selling  them,  done.     During  the  years  1824,  1825  and  1 826,  the  plaiptiff 

nnd  ngreeing  made  bricks  upon  the  land,  and  sold  them,  the  bricks  being 

1000  hricks  in  made  in  the  usual  mode  from  soil  dug  from  the  land  agreed 

part  of  the  pur-  ^^  ^^  purchased  by  the  plaintiff.     In  June,  1825,  the  plain- 

chase-nioney,       .... 

and  making       tiff  entered  into  partnership  with  two  persons  named  Pack- 

wood  and  EUlwanls  in  the  business  of  brickmakers.     It  was 
aot  a    understood  that  thev  were  to  take  two-thirds  of  the  land, 
of  but  there  was  not  any  agreement  in  writing.     That  part- 
nership was  dissolved  ou  the  2Sth  of  June,  IS 26 ;  and  notice 
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of  the  dissolution^  signed  by  all  the  partners,  was  published 
in  the  Gazette  of  the  30th  of  June^  1B2G.  It  was  contended 
on  the  part  of  the  plaintiff  that  the  five  acres  of  land  had 
been  purchased  with  a  view  to  his  original  business  of  a 
builder,  and,  therefore,  that  he  was  not  a  trader  within  the 
meaning  of  the  bankrupt  laws.  This  was  denied  on  the 
part  of  the  defendants ;  and  it  was  further  insisted  that  even 
if  the  plaintiff  was  not  a  trader  within  the  meaning  of  the 
bankrupt  laws,  still  he  was  by  his  own  acts  estopped  from 
disputing  the  validity  of  the  commission*  Upon  thi^ 
second  question  the  following  evidence  was  adduced : — -A 
few  days  before  the  plaintiff's  goods  were  soldj  a  meeting 
was  held  by  him,  the  defendants,  and  the  auctioneer,  for 
the  purpose  of  considering  the  most  beneficial  mode  of  dis- 
posing of  the  property.  At  the  time  when  the  commission 
issued,  the  plaintiff  was  the  lessee  of  a  farm  under  Messrs* 
Wilkins,  at  the  rent  of  350/.  per  annum,  for  a  term,  a  year 
and  a  half  of  which  was  unexpired.  The  farm  had  yielded 
him  no  profit  for  the  last  two  years.  The  plaintiff,  under 
the  provisions  of  the  bankrupt  act,  6  Geo,  4,  c.  l6,  s.  75, 
on  the  12th  September,  1826,  gave  the  following  notice  to 
tiis  lessors: — "  I,  the  undersigned  James  Heane,  of  the  city 
of  Gloucester,  brickmaker,  dealer,  and  chapman,  a  bankrupt, 
do  hereby  give  you  notice  that  I  am  ready  and  willing,  and 
hereby  offer,  to  give  up  and  deliver  unto  you  a  certain  in- 
denture, purporting  to  be  a  lease  of  Walsworth  Hall  estate, 
dated  the  17th  of  September,  1817,  made  between  you  the 
9aid  W.  Wilkins  and  W.  PVilkins  the  younger,  of  the  one 
part,  and  myself  of  the  other  part ;  and  also  the  possession  of 
the  messuages,  lands,  tenements,  and  hereditaments,  tbereii> 
comprised."  Upon  receiving  this  notice  the  lessors  ac- 
cepted the  lease  and  took  possession  of  the  premises. 
Upon  this  evidence  the  counsel  for  the  plaintiff  contended 
that  the  plaintiff  had  made  the  bricks  from  his  own  land,  aa 
a  mode  of  enjoying  the  profits  of  it,  and  therefore  was  not 
^trader  within  the  meaning  of  the  bankrupt  laws,  and 
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they  eked   WeUs  v.  Parker  (d)  And  Sutton  v.  Weeley  {by^ 
The  counsel  for  the  defendaMs,  oh  the  other  hand»  contended 
that  even  if  the  commission  cbuld  foe  deemed  invalid*  which 
4bey  denied,' the  plaintiff,  having  availed  himself  6f  it,  for 
the  purpose  of  reHeviiig  himself  of  bis  leasd/watf  estopped 
from  disputing  the  validity  of  the  commissioli ;  nod  tfaey 
tked  Watson  v.^  Wacif  (<r).     The  learned  judge   was  of 
epinion  that  the  plaintiff's  interference  in  the  safe  tsr^se 
from  a  natural  an«e<y  to  ^protect  his  propert;^  and  to  see 
that  it  was  sold  to' the  best  advailtage,  and,  therefore^  that 
he  was-not  estopped  <yn  that  ground*;  but  that  hismviiliiig 
himself  of  the  commission  to  obtain  the  bene6t  bf  sunrender- 
ing  the-Iease,  was  such  a  recognition  of  it  as  did  estop  htm 
from-  disputing  its  validity  aft^i'wards.     His  lordship>  there- 
fore*  told  the  jury  thait*  the  defendants  were  eniilldd^to  a 
verdicts  but  desired' them  to  find  specially  wh<sthe^  or  not 
the. land  had   been  laken  expressly  fof  the  j^Hrpdse^of 
making  bricks*  and-  they  found  that  it  had.    A  verdict  was 
then  entered  for  the  defendants,  but  with  liberty  far  the 
plaintiff  to  move  to  euKdf  a  vetdict  in  his  favour  for  440/.  the 
value  of  the  goods  soldi  if  the  Court  should  be  of  opinion 
that  he  was  not  estopped,  andthat  he  was  not  a  trader  within 
the  meaning  and  operation  of  the  bankrupt  act.     In  Mi- 
chaelmas term  last  a  rule  nisi  having  been  obtained  accord- 
ingly, cause  was  now  shewn  against  it  by 

Taunton,  Campbell,  and  Philpotts.'  First,  the  plaitltiff 
was  a  trader  within  the  meaning  of  the  bankrupt  act,  6  Geo* 
4,  c.  16,  s.  ^.  That  section,  after  enumerating  variotts 
traders,  enacts,  that  "  all  persons  who,  either  for  themselves 
or  as  agents  or  factors  for  others,  seek  their  living  by  buy- 
ing and  selling,  or  by  buying  and  letting  for  hire,  or  by  the 
workmanship  of  goods  or  commodities,  shall  be  deemed 
traders  liable  to  become  bankrupt."     £x  parte  Burgees  (d) 

(a)  1 T.  R.  34.  (c)  7  D.  &  R.  633 ;  5  B.  &  C. 

{b)  7  East,  442;  S.  C.  SSmitirs       J  53. 
Reports,  4 15.  (d)  2  GIvn  &  J.  183. 
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will  be  cited  as  an  authority  to  shew  that  the  plaititifJF  waii^  1899. 
not  **  a  person  seeking  bis  living-  Ay  the  workihtifiskip  of 
goods  or  commodities^"  and  to  that  extent  the  authoritj  of  '"^. 
that  case  must  be  admitted ;  but  it  leaves  Untouched  ihd  R^®**** 
question^  whether  a  person  making  bricks  for  sale  is  "  a 
person  seeking  his  •  living  by  buying  and  selling  goods  o^ 
commodities.^  That  question  has  been  frequently  clis^ 
cussed.  The  general  doctrine  deducible  from  the  modent 
cases  bearing  on  the  subject  is  iliid  down  by  Mr.  Eden\ii 
his  Treatise  on  the  Bankrupt  Laws  thus:-^''  Where  the 
business  of  brickmaking  is  carried  on  as  a  mode  of  enjoying 
the  pro6ts  of  a  real  estate,  it  will  not  make  the  party,  liable 
to  the  bankrupt  law.  Wells  y.  Parker{a),  Suttonv.  Weeley{b\ 
But  where  it  is  carried  on  substantially  and  independently 
as  a  trade,  it  will  do  so,  Er  parte  Harrisof^{c);  and  there  is 
no  difference  whether  the  party  is  a  termor  or  entitled  to  tfal^ 
freehold,  Ex  parte  Gallimore  {d).  The  same  general  dod^ 
trine  applies  to  the  case  of  a  person  manufacturing  alum^ 
lime,  or  selling  minerals  from  his  own  quarry"  (e).  The 
real  question  in  every  case  of  this  sort  is,  what  was  the  real 
object  of  the  party,  whether  to  carry  on  the  trade  of  d 
brickmaker,  or  to  use  that  trade  as  a  mode  of  enjoying  the 
profits  of  the  land.  Where  a  person  making  and  selling 
bricks,  is  not  the  owner  of  the  land,  his  intention  is  plain; 
he  must  have  made  the  bricks  for  the  purpose  of  carrying 
on  a  trade.  Where  he  is  owner  of  the  land,  his  intention 
may  be  doubtful,  and  must  be  collected  from  other  circum- 
stances. Looking  at  the  facts  of  this  case  it  is  impossible 
to  doubt  about  the  intention  of  the  plaintiff.  His  object 
clearly  was  to  carry  on  trade  as  a  brickmaker;  for  he  par* 
chased  the  land,  not  to  make  a  profit  of  it  as  land,  but  for 
the  express  purpose  of  making  and  selling,  or  trading  in, 
bricks;  and  so  the  jury  have  found  specially.     Sutton  v. 

(a)  1  T.  R.  34.  (d)  2  Rose,  434. 

(6)  7  East,  443;  3  Smith,  445.  (e)  Eden^s,  B.  L.3. 

(c)  1  Bro.  C.C.I  73. 
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Weeleif{a)  and  Ex  parte  Burgess  (b)  were  very  different  cases 
from  the  present.  There  the  persons  carrying  on  the  trade 
were  tenants  for  life  of  the  freehold ;  they  did  not  purchase 
the  land  for  the  purpose  of  carrying  on  trade  as  brick-» 
makers:  but  they  carried  on  trade  as  brickmakers  as  a 
mode  of  enjoying  the  profits  of  the  land.  Here  the  plain* 
tiff,  on  the  contrary,  did  purchase  the  land  for  the  purpose 
of  carrying  on  trade  as  a  brickmaker,  and  did  not  cany  on 
trade  as  a  brickmaker  as  a  mode  of  enjoying  the  profits  of 
the  land.  Besides,  the  plaintiff  in  this  case  carried  on  the 
trade  in  partnership  with  two  other  persons*  Those  two 
other  persons  had  no  interest  in  the  land,  legal  or  equitable ; 
therefore  they  were  clearly  traders,  as  brickmakers,  liable 
to  the  bankrupt  laws.  And  if  they  were  so,  their  partner, 
the  plaintiff,  was  equally  so ;  for  it  has  been  held  that  an 
acknowledgment  by  a  person  that  he  was  in  partnership 
with  another  as  a  trader,  was  sufficient  to  constitute  him  a 
trader  within  the  meaning  of  the  bankrupt  laws,  although 
no  acts  of  buying  and  selling  were  proved  to  have  taken 
place  during  the  partnership :  Parker  v.  Barker  {c).  More 
over,  it  is  difficult  to  say  that  the  plaintiff  was  the  owner  oi 
the  land,  or  had  any  real  interest  in  it.  His  interest  was 
merely  under  an  imperfect  contract  for  the  purchase  of  the 
land.  He  never  had  any  conveyance  of  the  land.  He  was 
to  pay  4s.  for  every  thousand  bricks  made  on  the  land  ;  so 
that  if  he  can  be  considered  as  having  purchased  any  thing, 
he  purchased  at  most  only  the  clay  of  which  the  bricks 
were  made :  and  if  so,  upon  the  authority  of  Exparte  Har^ 
rison  {d),  he  was  clearly  a  trader  liable  to  foe  made  a  bank- 
rupt.  Secondly,  the  plaintiff  is  estopped  by  his  own  acts 
from  disputing  the  validity  of  the  commission  issued  against 


(a)  7  East,  442  ;  3  Smith,  445. 

(b)  2  Glyn  &  J.  183. 

(c)  3  Moore,  226 ;  1  B.  &  B.  9. 

(d)  1  Bro.  C.  C.  173,  where  it 
was  iield  that  a  man  who  dealt  in 
bricks  made  of  earth  taken  from 
the  waste,  widiout  any  licence  from 
the  lord,  to  whom  he  afterwards 


paid  a  consideration,  was  a  trader. 
'*  It  seems  that  a  man  who  makes 
bricks  for  sale,  upon  land  demised 
to  him  for  a  term  of  years,  and 
sells  them,  is  a  trader.  Vide  WdU 
V.  Parker,  1  Brown,  178;  Port  v. 
Turton,  2  Wilson,  169."  Mon- 
tagu's B.  L. 
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him»  He  interfered  in  the  sale  of  the  effects,  therefore  be 
cannot  now  be  allowed  to  call  that  sale  a  conversion. 
Clarke  V.  Clarke  {a)  is  an  express  authority  upon  this  point; 
for  it  was  there  held  that  if  a  person,  against  whom  a  com* 
mission  of  bankrupt  issues,  acquiesces  in  it  so  far  as  to  take 
a  part  in  the  sale  of  his  own  effects  under  the  commission, 
be  shall  not  afterwards  be  allowed  to  question  it.  Besides^ 
ihe  plaintiff  availed  himself  of  the  commission  for  his  owq 
benefit,  and  thereby  relieved  himself  from  his  lease  and  the 
performance  of  the  covenants  contained  in  it.  That  also 
estop9  him  from  disputing  the  validity  of  the  commission. 
This  iS|  in  principle,  as  strong  a  case  against  the  plaintiff  as 
that  of  Watson  v.  Wace  (6),  where  it  was. held  that  a  bank* 
rupt  who  obtained  his  discharge  out  of  custody,  on  the  ground 
that  bis  detaining  creditors  had  proved  under  the  com-» 
mission,  had  by  so  doing  precluded  himself  from  disputing 
the  validity  of  the  commission.  There  the  bankrupt  was 
in  actual  custody  at  the  suit  of  the  petitioning  creditor  at 
the  time  when  the  commission  issued  :  here  he  was  liable 
to  the  performance  of  the  covenants  in  his  lease  at  the  time 
when  the  commission  issued*  There  the  bankrupt  obtained 
his  discharge  out  of  custody,  by  means  of  an  application  to 
a  judge,  in  which  he  stated  that  a  commission  had  issued 
against  him,  under  which  he  had  been  duly  declared  a 
bankrupt :  here  he  relieved  himself  from  his  lease  and  its 
consequences  by  means  of  a  notice  to  his  lessors,  in  which 
be  stated  that  he  was  a  bankrupt,  and  that  he  was  willing 
to  deliver  up  his  lease.  In  both  cases  the  plaintiff  described 
himself  as  being  a  bankrupt,  which  he  could  not  be  unless 
he  had  previously  been  a  trader ;  and  in  this  case,  having 
derived  a  benefit  from  the  commission,  he  cannot  now  be 
permitted  to  say  that  it  is  void  because  he  was  not  a  trader. 
Lord  TenterJen,  in  Walsou  v.  Wace  (b),  declares  the  general 
principle  to  be,  that  when  a  bankrupt  has  availed  himself  of 
the  advantage  which  the  law  gives  him  as  a  bankrupt,  be 
cannot  be  allowed  afterwards  to  turn  round  upon  his; 
assignees  and  say  that  he  is  not  a  bankrupt. .  The  same 
U)  6  Esp.  61.  (6)  7  D.  &  R.  633;  5  B.  &  C.  153. 
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principle  had  been  previously  laid  down  by  the  Vaee^ 
Ckancellor  in  Ex  parte  Cutten  (a\  where  it  was  said,  that 
*'the  bankrupt's  active  interference  with  the -administration 
of  his  estate  amounted  to  a  pledge  to  his  assigofeet  that  h% 
would'  not  disturb  the  commission,  and  that  hia  conduct 
bad  been  calculated  to  induce  his  assignees  to  prosecute  the 
commission  in  security ;"  and  where  he  waa  restraiaed* 
upon  that  ground,  from  proceeding  in  an  action  agmst  ib^ 
messenger,  to  impeach  the^x>mmission.  .    .'.. 

Ludlow  vluA  Russell,  Serjts.,  contri.     First,  as  t«»  lfa« 
supposed  estoppel.    The  plaintiff's  interference  in  the  sale 
cannot  so  operate.     He  had  no  power  to  prevent  the  sale ; 
and  he  had  a  right  to  see  that  it  was  conducted  in  the  most 
advantageous  manner,  whether  it  should  be  his  creditors  or 
himself  who  might  ultimately  receive  the  beiliefit  of  the 
proceeds;  his  interference,  therefore,  shewed,  not  that  he 
assented  to  the  commission,  but  merely  that  he  wished  to 
protect  the  property,  and  have  the  most  made  of  it*    The 
case  of  Watson  v,  Wace{b)\%  very  distinguishable  from  the 
present     There,  the  plaintiff  obtained  the  benefit  vrbich 
he  sought,  namely,  his  discharge  out  of  custody,  and  that 
by  a  peremptory  order  made  in  invitum  for  his  discbarge. 
Here,  the  plaintiff  had  done  nothing  to  entitle  himtolf  Co 
any  benefit  under  the  commission.     His  notice  to  his  lessors 
amounted  to  no  more  than  a  mere  proposal  on  his  part  to 
deliver  up  the  lease.     He  had  no  power  to  enforce  that 
proposal,  nor  did  he  make  it  in  invitum,  as  in  Watsoi^  v. 
M^ace{b);  and  there  was  no  proof  that  he  availed  himself 
of  it  to  obtain  any  benefit  under  the  commission,  because 
there  was  no  proof  that  the  lease  had   been  previously 
offered  to  the  assignees,  and  that  they  had  declined  it. 
But  estoppels  are  binding  only  upon  parties  and  privies, 
not  upon'strangers.     Now  the  plaintiff  and  the  defendants 
were  strangers;  there  was  no  privity  between  them  with 
respect  to  the  transactions  by  which  it  is  contended  that  he 
is  estopped.     As  between  himself  and  his  lessors,  he  may 

(o)  1  Glyn  &  J.  517.  (*)  7  D.  &  R.  638 ;  5  B.  &  C.  153* 
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be  estopped  from  saying  that  he  is  not  a  bankrupt,  but  he         ^^^^* 
clearly  is  not  as  between  himself  and  the  defendants.   This       Heane 
case  is  within  the  decision  in  /Viercer  v.  ff'^i^e  (a),  where  it  ^' 

was  held,  that  a  tiader,  who  has  been  declared  a  bankrupt, 
does  not  preclude  himself  from  trying  the  validity  of  the 
commission  in  an  action  against  the  assignees,  by  having 
surreodered  under  the  commission,  and  by  having  presented 
a  petitiori  to  the  Lord  Chancellor  ta  enlarge:  the  time  for 
hi^  surrepder* 

Secondljp,  as  to  the  supposed  trading.  The  question  of 
frsider  or  no  trader,  within  the  meaning  ofthe  bankrupt  act, 
9S/  a  .questioQ  Jiirii  posit ivifM  cannot  be  matter  of  infe^ 
reilce>  ,  The  term,  brickmaker,  is  not  inserted  in  the  statute 
6  Geo**4fC.  16,  though  U  was  in«the  immediately  preceding 
statute ,4  Geat'4^  c.  98*  It  was,^  therefbrei  clearly  intended 
to  be  excluded.  The  terms  of  the  agreement  for  the  pur«> 
ch%se  of  the  land^  made  between  Colonel  Oluey  and  the 
plaintiiT,  are  disclosed  in  the  examination  of  the  latter  before 
the  commissioners.  The  45.  for  every  1000  of  bricks  to 
be  made  was  to  be  paid,  not  as  the  price  of  the  clay  taken 
from  ..the*  land,  tut  as  part  of  the  purchase- money;  He 
agreed  to  purchase  the  land  itself,  not  a  temporary  iriterest 
in  it;  and  by  that  agreement  he  became,  the  equitable 
owner  ID  fee  of  the'land  itself.  The»be  was  clearly  no 
trader  as  a  brickmaker,  because  /the -cases  already  cited  of 
W^lk.Vi  Parker  (J))%  Sution  v*  sWeeky  (c),  and  .£r  pdrte 
Sfurg^s{d)r  have  eatablishedj  beyond  all  doubt,  that  tUe 
o^ner  of dand  which  contains  brick  earth,  who  converts  thiit 
eyrth  into  bricks,  which  he  sells,  is  not,  by  so  dping,  a 
Irader  i within  the  meaning  or  operation  of  the  bankrupt 
laws. ;  There  is  one  very  recent  case  in  this  Court  upon 
the  subject^  Paul  v»  Dowling  (e)«  There  the  owner  of  land 
in  Berkshire  burnt  bricks  from  the  clay  contained  in  it,  and 
bought  chalk  to  burn  with>  themi  that  being  a  usual  and 
convenient  way  of  making  bricks  in  that  cbunty,  though  noi 

(a)  S^p.  $19.      ^  (<0  «  Glyn  &  jf.  183. 

Xh)  1T.R.S4.  (e)  IM.&M.  S6d;   3C.&P.  500. 

(c)  7  East,  443;  3  Smith,  445,  S.C. 
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1829.  necessary  for  the  particular  clay ;  he  then  sold  the  bricks^ 
and.  the  lime  produced  from  the  chalk.  It  was  held  by 
Lord  Teuterden,  C.J.,  that  the  selling  the  lime  did  not 
make  the  party  a  trader  within  the  bankrupt  laws,  his  object 
in  buying  the  chalk  being  the  more  convenient  burning  of 
the  bricks,  and  not  the  profit  derived  from  the  sale  of  the 
lime.  That  was  a  stronger  case  than  the  present,  and  \b 
decisive  of  it  as  regards  this  point*  The  decision  in  ParheP 
V,  Barker  {a)  does  not  touch  the  present  case.  That  case 
decides,  that  an  acknowledgment  by  a  bankrupt  thai  be  is 
in  partnership  with  another  person  who  is  a  trader,  is  primA 
facie  evidence,  evidence  to  go  to  a  jury,  that  the  bankropi 
himself  was  a  trader  also;  but  not  that  it  is  condasive 
evidence :  and  here  that  prim&  facie  evidence  becomes  m 
nullity,  because  it  is  completely  rebutted  by  the  other  facts 
of  the  case.  ■ 

The  Court  took  time  to  consider  of  their  judgment, 
which  was  afterwards  delivered  by 

Bayley,  J. — Upon  the  learned  Judge's  report  of  this 
case  two  questions  arose  for  our  consideration,  first,  whether 
the  plaintiff  was  estopped  from  disputing  the  validity  of  the 
commission  which  had  been  issued  against  him,  and  under 
which  the  defendants  acted,  and  if  he  was  not,  then  secondly, 
whether  the  commission  was  valid. 

Upon  the  first  point  two  circumstances  were  relied  on  at 
the  trial,  and  by  the  defendants'  counsel  in  argument,  as 
shewing  that  the  plaintiff  was  estopped  from  disputing  his 
bankruptcy;  first,  his  personal  interference  in  the  sale  of 
his  goods,  for  the  conversion  of  which,  by  that  sale,  the 
action  was  brought;  and  secondly,  his  having  served  his 
landlords,  Messrs.  Wilkins,  with  a  notice,  offering  to  give 
up  a  lease  which  he  held  of  them,  and  describing  himself 
tis  a  '*  brickmaker,  dealer,  and  chapman,  a  bankrupt.''  The 
learned  Judge,  at  the  trial,  thought  that  the  first  of  these 
circumstances  was  merely  an  interference  for  the  purpose 

(fl)  3  Moore,  226;  1  B.&B.  9. 
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of  taking  care  of  the  property*  and  of  seeing  that  it  was 
disposed  of  to  the  best  advantage^  and  that  such  an  inter- 
ference did  not  amount  jto  a  consent  to  the  sale,  and  that 
the  plaintiff  was  not  estopped  by  it ;  but  he  thought  that, 
having  availed  himself  of  the  commission  to  derive  a  benefit 
from  it,  by  surrendering  his  lease,  he  was,  by  that  act, 
estopped  from  saying  that  he  was  not  a  bankrupt:  but  that 
point  he  reserved  for  the  consideration  of  the  Court.  In 
the  opinion  formed  by  the  learned  Judge  upon  the  first 
point,  we  entirely  concur ;  in  his  opinion  upon  the  second 
point  we .  cannot  acquiesce.  There  can  be  no  doubt  that 
the  express  admission  of  a  party  to  the  suit,  or  an  admission 
Implied  from  his  conduct,  is  evidence,  and  strong  evidence, 
against  him ;  but  we  think  he.  is  at  liberty  to  shew  that  any 
such  admission  was  misunderstood  or  untrue,  and  that  he 
is  not  estopped  or  concluded  by  it,  unless  it  has  had  the 
effect  of  altering  the  condition  of  some  third  person;  where 
it  has  such  an  effect,  the  party  is  estopped  from  disputing 
its  truth  as  against  that  person,  and  those  claiming  under 
bim,  and  that  transaction,  but  as  against  strangers  he  is 
not  so  estopped.  It  is  a  well  established  rule  of  law,  that 
estoppels  bind  parties  and  privies  only,  not  strangers ;  Co«» 
Litt.  35^,  a. ;  Com.  Dig.  Estoppel,  (C).  The  offer  of  sur* 
tendering  the  lease  made  in  this  case,  was  made  to  strangers 
to  this  suit;  and  though  the  bankrupt  may  have  been  bound 
by  his  admission  that  he  was  a  bankrupt,  as  between  him 
and  those  strangers  to  whom  he  made  that  admission,  and 
who  were  induced  to  act  upon  it,  for  they  accepted  the  8ur-> 
render  of  the  lease,  he  is  not  bound  as  between  him  and 
the  defendants,  to  whom  the  admisssion  was. not  made,  and 
who  were  not  in  any  degree  induced  to  act  upon  it.  As 
against  his  landlords,  the  bankrupt,  probably,  would  not 
have  been  allowed,  after  having  induced  them  to  accept 
the  lease  without  a  formal  surrender  in  writing,  and  to 
Fesume  possession  of  the  farm  under  the  belief  that  he  ^ast 
a  bankrupt,  and  entitled  under  the  bankrupt  act(tf)  to  giv^ 

(a)  6  Ceo,  4,  c.  16,  s.  75. 
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it  up»  to  say  afterwards  that  he  was  not  a  .baDlurapt,  and  to 
maintain  either  trover  for  the  lease  or  ejectment  for  the 
land.  To  that  extent  we  think  he  would,  have  been 
bound,  though  probably  no  farther,  and  certainly  ubt  as  to 
any  other  persons  than  his  landlords.  We  consider  thb  to' 
be  the  rule  of  law ;  and  we  are  of  opinion  that  the  bankrupt 
wa»  not»  in  point  of  law,  estopped  by  his  notice  and  pf^ 
posal  of  surrender;  and,  indeed,  it  appears,  to  us  that  it 
would  be  a  very  great  hardship  upon  him  if  be  were  so 
estopped.  It  is  quite  clear  that  his  merely  surreodferii^ 
under  the  commission  is  no  estoppel,  Mercer  v.  Wise  (a), 
and  upon  the  soundest  principles,  for  it  would  be  a  perilous 
things  indeed^  for  a  bankrupt  to  dispute  a  commission,  and 

4 

try  its  validity  by  such  means*  An  observation  similar  in 
its  nature,  though  not  equally  extensive,  applies  to  the'act 
done  by  the  bankrupt  in  this  case.  His  commission  sweeps 
away  all  his  property;  disables  him  from  carrying  oh  bis 
business;  prevents  him  from  occupying  his  farm  to  advan^ 
tage;  to  continue  in  such  a  situation  would  be  ruinous;  to 
have-  rent  to  pay,  and  to  be  liable  to  the  performance  of 
covenants  in  a  lease,  without  the  possibility  of  receiving 
any  adequate  remuneration,  would  be  disadvantages  too 
great  for  any  man  to  encounter;  it  is  impossible  to  suppose 
that  any  man  would  continue  in  such  a  situation,  and  incur 
such  losses,  merely  with  the  view  of  being  enabled  to  dii« 
pute  with  effect  the  validity  of  his  commission.  It  is  bnt 
just  and  reasonable  that  he  should  endeavour  to  do;  and 
should  be  allowed  to  do,  the  best  he  can  for  himself  and 
his  family,  in  the  unfortunate  situation  in  which  he  finds 
himself  placed. 

We  do  not  think  it  necessary  to  refer  particularly  to  the 
cases  cited  in  argument,  in  which  it  has  been  held,  that  a 
bankrupt  is  precluded  from  disputing  the  validity  of  his 
commission.  In  Clarke  v.  Clarke  {b)  the  bankrupt  procured 
and  sanctioned  thebaic  of  his  own  goods,  and  was  there^ 
fore  properly  held  not  entitled  to  call  that  sale  a  conversion* 

(o)  3  Esp.  219.  (h)  6  E»p.  61. 
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In  Like  v,  Howe  {a)  the  bankrupt  solicited  different  cre- 
ditors to  vote  for  particular  persons  as  bis  assignees,  and 
was  therefore  properly  held  not  entitled  to  dispute  the  title 
of  those  persons  as  assignees.     In  Watson  v.  Wace  {b),  the 
latest  case  upon  this  subject,  there  is  a  clear  distinction 
from  the  present;  because  there  Wace,  one  of  the  defendants, 
was  the  person  from  whose  suit  the  plaintiff  had  been  dis- 
charged ;  and  therefore  he  might,  perhaps,  be  estopped  as 
against  that  person,  by  bis  own  conduct  towards  him. 
'".  The  second  question  is,  whether  the  commission  was 
valid ;  the  objection  to  its  validity  being  that  the  bankrupt 
was  not  a  trader  within  the  meanhig  of  the  bankrupt  act; 
and  we  are  of  opinion  that  he  was  not.     His  ow^  exami- 
nation before  the  commissioners  shews  that  he  purchased 
five  acres  of  land  near  Cheltenham  for  2400/.,  and  that  he 
intended  to  use  the  land  for  the  purpose  of  making  bricks, 
and,  no  doubt,  of  selling  the  bricks,  when  made.     He  con- 
tracted to  purchase  in  fee;  and  though  he  never  had  any  con- 
veyance of  the  legal  estate,  he  had  a  good  equitable  title  to 
the  fee,  there  having  been  an  agreement  in  writing,  under 
which  he  had  been  iet  into  possession.     He  was,  therefore, 
in  the  same  condition  as  if  he  had  been  the  owner  in  fee :  for 
the  purpose  of  this  argument  we  can  see  no  sound  distinction 
between  a  legal  and  an  equitable  title  to  the  fee.     Looking 
at  all  the  facts  in  this  case,  we  think  it  cannot  be  intended 
that  he  bought  the  land  for  the  sole  purpose  of  making 
bricks  upon  it;  because  the  price  was  far  too  large;  though 
if  he  did,  it  would,  in  our  judgment,  be  immaterial.     He 
there  made  and  sold  bricks;  and  the  question  is,  whether 
hia  so  doing  constituted  him  a  trader.     This  is  a  question 
juris  positivi,  depending  wholly  npon  the  construction  of 
the  bankrupt  acts.     The   earliest  of  these   statutes,  the 
34&  36  Heniy  8,  c.  4,  (which  is  referred  to  by  Lord  Ellen- 
bof&ugh  in  Sutton  v.  Weeley  (c),  as  containing  in  its  pre- 
amble the  principle  of  the  bankrupt  laws,)  recites,  **  that 

(<i>  6  Esp.  20.  (c)  7  East,  44«. 

\h)  7  D.&  R.  C33;  5  B.  &  C.  153. 
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divers  persons,  craftily  obtaining  into  their  hands  great 
substance  of  other  men's  goods,  do  suddenly  flee  to  parU 
unknown,  or  keep  their  houses,  not  minding  to  pay  or 
restore  to  any  of  their  creditors  their  debts  and  duties,  but 
at  their  own  wills  and  pleasures  consume  their  substance 
obtained  by  credit  of  other  men."    The  next,  the  13  Etiz. 
c*  7,  differs  little  in  its  provisions,  as  to  persons  liable  to  be 
made  bankrupts,  from  the  1  Jac,  I,  c.  15,  and  the  21  Jae.  I, 
c.  19,  the  latter  of  which  provides,  that  all  persons  that 
"  use  the  trade  of  merchandise,   by  way  of  bargaining, 
exchange,  bartering,  chevisance,  or  otherwise,  in  gross  or 
by  retail,  or  seeking  his,  her,  or  their  living  by  buying 
and  selling,"  upon  committing  acts  of  bankruptcy,  shall  be 
accounted  and  adjudged  bankrupts.       The    buying  and 
selling  contemplated  by  that  statute,  construing  the  words 
with  relation  to  the  context,  and  to  the  preamble  of  the 
first  statute,  is  clearly  the  buying  and  selling  of  goods ; 
and  in  order  to  constitute  such  buying  and  selling,  there 
must  be  a  buying  as  well  as  a  selling  of  goods. 
'    A  series  of  cases  decided  upon  these  statutes,  and  ending 
with  that  of  Ex  parte  Gallimore  (a),  established  the  rule, 
that  if  a  person  makes  bricks  on  his  own  estate,  and  sells 
them,  as  a  mode  of  enjoying  the  profits  of  the  estate,  he  is 
no  trader;  and  that  it  makes  no  difference  whether  he  be  a 
fireeholder  or  a  termor;  if  he  carry  on  the  business  as  a 
mode  of  making  a  profit  of  the  soil  which  he  has  as  his 
own,  whatever  his  interest  in  the  soil  may  be,  he  does  not, 
in  the  language  of  the  act  of  parliament,  ''  seek  his  living 
by  buying  and  selling ;''  and  therefore  he  is  not  liable  to 
the  bankrupt  laws  in  that  character.     But  where  a  man 

•      •     •  • 

pursues  brickmaking  substantially  and  independently  as  a 
trade,  he  is  so  liable ;  as  if,  for  instance,  he  buys  the  brick 
earth  as  a  chattel,  (and  perhaps  if  he  bought  the  brick  earth 
only  to  be  consumed  by  himself,  he  might  be  considered  as 
buying  a  chattel,)  and  purchasing  other  necessary  materials, 
sells  the  bj-icks  made  with   that  earth,  he  is  a  trader; 

(a)  S  Rose,  424. 
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becaiuse  then  he  is  a  person  seeking  his  living  by  buying 
and  selling  goods.  It  is  clear,  therefore,  that,  under  the 
old  statutes,  the  plaintiff  in  this  case  could  not  have  been 
considered  a  trader;  nor  can  he  under  the  present  statute 
of  6  Geo,  4,  c.  1 6|  as  a  person  ''  seeking  his  living  by  buying 
and  selling/'  There  are,  undoubtedly,  some  additional 
words  in  that  statute,  including  persons  who  "  seek  their 
living  by  the  workmanship  of  goods  or  commodities/'  The 
case  of  Ex  parte  Burgess  {a),  however,  has  decided,  and  we 
think  properly,  that  those  words  do  not  apply  to  a  person 
making  bricks  on  his  own  estate.  They  seem  to  have  been 
introduced  for  the  purpose  of  meeting  the  cases  of  persons 
who  do  not  buy  and  sell,  but  have  other  men's  goods 
entrusted  to  them,  so  as  to  bring  them  within  the  operation 
of  the  bankrupt  laws,  such  as  bleachers,  fullers,  lace-makers, 
stocking-knitters,  and  the  like,  who  manufacture  goods  for 
others ;  and  not  to  apply  to  those  who  employ  workman- 
ship on  goods,  as  a  part  of  the  profits  of  their  land,  such 
as .  farmers  making  cheese  or  cider,  alum-makers,  lime- 
burners,  brick-makers,  and  the  like.  We  concur  in  the 
opinion  expressed  by  the  Lord  Chancellor  in  that  case,  upon 
the  construction  to  be  given  to  those  words  of  the  statute  ; 
and  we  are  therefore  of  opinion,  first,  that  the  plaintiff 
is  not. estopped  from  disputing  the  validity  of  the  commis- 
sion issued  against  him ;  and  secondly,  that  that  commission 
is  invalid,  the  party  not  having  been  a  trader  within  the 
meaning  of  the  bankrupt  act.  The  consequence  is,  that  the 
rule  for  entering  a  verdict  for  the  plaintiff  for  440/.  must 

be  made  absolute. 

Rule  absolute. 

(«)  «  G\yn  &  J.  183. 
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s^s-^^  Gregory  v.  Piper. 

A  master  or^  X RESPASS  for  depositing  rubbish  against  the  plaintiff's 
vant^to  la*^^"  ^^"  ^"^  gates.  Plea,  not  guilty,  and  issue  thereon.  At 
rubbish  near  the  trial  before  Alexander^  C.  B.,  at  the  Cambridgeshire 
wan^ifut  not  ^  summer  assizes,  1828,  the  case  was  this: — ^The  plaintiff  was 
to  let  it  touch  the  occupier  of  a  public  house  called  The  Rising  Sun,  ia 
did,  naturally  Newmarket,  together  with  a  stable-yard  thereto  belonging. 
M  ToTh^"  ^^^  ^^y  ^^  '"^  stables  lay  by  a  back  gate  in  High  Strfeet, 
the  wall,  in  through  a  yard  called  Old  King's  Yard.  The  defendant 
ser^nt's  care  ^'*®  *^®  proprietor  of  the  ground  surrounding  Old  King's 
to  prevent  it.  Yard,  and  disputed  the  plaintiff's  right  to  pass  through  it 
was  held  liable  ^  ^^^  stables.  He  accordingly  employed  a  labourer  named 
m  trespass  {a).   Stubbing^  to   lay  rubbish,  consisting  of  bricks,   mortar, 

stones,  and  dirt,  near  the  plaintiff's  stable-yard,  in.  order 
to  obstruct  the  passage.  Stttbbings  did,  on  the  £6Ui  of 
April,  and  several  successive  days,  lay  rubbish  accordingly, 
some  of  which  rolled  against  the  plaintiff's  wall  and  gates, 
and  lay  there  to  the  height  of  about  two  feet,  and  to  the 
length  of  about  six  yards.  Stubbings,  who  was  the  witness 
to  prove  the  plaintiff's  case,  deposed,  that  the  defendant 
had  employed  him  to  lay  the  rubbish,  but  had  charged  him 
not  to  let  any  of  it  touch  the  plaintiff's  wall;  that  he  obeyed 
those  instructions  as  well  as  he  could,  and  originally  laid 
the  rubbish  at  a  distance  of  four  or  five  feet  from  the  wall; 
but  that  the  rubbish  being  of  a  loose  kind,  as  itbecame  dry 
naturally  shingled  down  towards  the  wall,  and  at  length 
unavoidably  rolled  against  it.  The  defendant  had  been 
requested  by  the  plaintiff  to  remove  the  rubbish,  but  be 
refused  to  do  so,  and  the  present  action  was  brought.  It 
was  objected,  on  the  part  of  the  defendant,  that  this  form 
of  action,  trespass,  was  not  maintainable  under  such  circum- 
stances; for  as  the  defendant  had  ordered  his  servant  not 
to  let  the  rubbish,  touch  the  plaintiff's  wall,  its  having 
touched  it  was  occasioned  by  the  negligence  of  the  servant, 
for  which  the  proper  form  of  action  was  case.  The  learned 
Judge  overruled  the  objection,  and  directed  the  jury  to  find 

(fl)   Vide  potty  502,  («). 


Gregory 


AFTER  EASTER  TERM,  X  GEO.  IV.  501 

a  verdict  for  the  plaintiff^  but  gave  the  defendant  permission         18Q9. 
to  move  to  enter   a   nonsuit.      A  rule  nisi  having  been 
obtained  accordingly,  v. 

PiPEB. 

Storks,  Serjt.,  and  F.  Kellj/,  appeared  to  shew  cause, 
but  were  stopped  by  the  Court,  who  desired  to  hear 

Denman  and  Gunnhig  in  support  of  the  rule*  The 
plaintiff  has  misconceived  his  form  of  action.  A  master  is 
not  liable  in  trespass  for  the  wilful  act  of  his  servant,  done 
without  his  direction  or  assent,  M'Manus  v,Crick$tt{a); 
and  an  action  on  the  case,  and  not  an  action  of  trespass,  is 
the  proper  remedy  for  an  injury  done  to  the  plaintiff  by  the 
negligent  conduct  of  the  defendant's  servant;  Morley  v. 
Gairford  (&)•  It  is  an  established  principle  of  law,  that  if 
a  servant,  who  is  ordered  to  perform  a  lawful  act,  exceeds 
bis  authority,  and  thereby  commits  an  injury,  the  master  is 
not  liable.  Here  the  master  expressly  ordered  the  servant 
to  take  care  that  the  rubbish  did  not  touch  the  plaintiff's 
wall.  If  the  thing  complained  of  had  been  the  certain  and 
inevitable  consequence  of  the  act  done,  the  master  might 
have  been  liable;  but  it  was  not  so:  the  servant  might  by 
great  care  have  prevented  the  rubbish  from  touching  the 
plaintiff's  wall. 

Bayley,  J. — A  trespass  has  been  committed;  and  the 
only  question  is,  whether  that  trespass  was  or  was  not,  in 
point  of  law,  the  act  of  the  master.  I  am  clearly  of  opinion 
that  it  was.  It  is  true  that  the  master  directed  the  servant 
to  lay  the  rubbish  so  as  not  to  let  any  of  it  touch  the  plain- 
tiff's wall ;  but  if,  in  the  execution  of  the  order,  it  was  the 
natural  and  unavoidable  consequence  of  the  act  ordered  to 
be  done,  that  some  of  the  rubbish  should  touch  the  wall, 
the  master  is  undoubtedly  liable  in  trespass.  Here  the 
evidence  shewed  that  such  was  the  natural  and  unavoidable 

(a)  1  East,  106.     And  see  Brucker        (6)  2  II.  Bla.  442. 
V.  Fromont,  6  T.  R.  659. 
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consequence,  and  therefore  the  master  is  liable  in  trespass. 
This  rule  must  be  discharged. 

LiTTLEDALE,  J. — I  agree  with  my  brother  Bayhy.  If 
a  servant  performs  work  by  order  of  his  master,  under  a 
restriction  which  it  is  difficult  to  observe,  and  breaks  the 
restriction  in  the  course  of  the  work,  I  have  no  doubt  that 
the  master  is  liable  in  trespass.  The  master,  in  such  a 
case,  has  a  right  to  expect  only  ordinary,  not  extraordinary 
care  from  the  servant.  Therefore,  if  the  servant  uses  ordi- 
nary care  in  carrying  the  master's  order  into  execution,'and 
yet  an  injury  is  done  to  a  third  person,  the  master  is  liable 
in  trespass  for  that  injury;  but  if  the  injury  arise  from  the 
.want  of  ordinary  care  in  the  servant,  the  master*  is  liable 
only  in  case.  Here  the  servant  did  use  ordinary  care  in 
executing  the  master's  order,  and  yet  the  rubbish  ran 
against  the  plaintiff's  wall,  for  which  the  defendant  is  liable 
in  trespass. 


Parke,  J. — lamofthesame  opinion.  Ifbut  a  single  stone 
had  been  put  against  the  wall,  it  would  have  been  a  trespass. 
Stubbings  said,  that  he  was  ordered  not  to  let  the  rubbish 
touch  the  wall;  but  he  also  said,  that  it  was  natural  and  una- 
voidable that  some  of  the  rubbish  should  roll  against  the  wall. 
The  defendant  must  be  taken  to  have  contemplated  all  the 
probable  consequences  of  the  act  which  he  had  ordered  to 
.be  done,  one  of  which  was,  that  the  rubbish  would  touch 
.thie  plaintiff's  wall.  That  being  so,  the  laying  the  rubbish 
against  the  wall  was  as  much  the  act  of  the  defendant  as  if 
he  had  expressly  ordered  it  to  be  done. 


(a)  In  this  case  it  seems  to  have 
been  assumed,  that  if  the  defend- 
ant had  himself  done  the  wrongful 
act,  he  would  have  been  liable  in 
tretpass;  ^et  the  laying  of  the  rub- 
bish at  a  distance  of  five  feet  from 
the  plaintiff's  wall  would  appear 


Rule  discharged  (a). 

to  have  been  only  the  remote  cause 
of  the  injury  sustained,  the  proxi' 
mate  cause  being  the  nUfiequent 
drying  of  the  rubbish  by  a  natural 
process.  Vide  Reynolds  v.  Clarke, 
1  Stra.  634;  Fortescue,  812;  8 
Mod.  272,  S.C. 
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MEMORANDA. 

In  the  course  of  the  last  vacation,  Sir  William  Draper  Best, 
Knighty  resigned  the  office  of  Chief  Justice  of  the  Court  of 
Common  Pleas,  which  he  had  held  since  Hilary  vacation, 
1824,  and  was  created  a  Peer  by  the  title  of  Baron  Wynford, 
of  Wjnford  Eagle,  in  the  county  of  Dorset.  He  was  suc- 
ceeded by  Sir  Nicolas  Conyngham  Tindal,  Knight,  His  Ma- 
jesty's Solicitor  General,  who  was  called  to  the  degree  of 
Serjeant,  giving  rings  with  the  motto,  "  Quid  leges  sine 
moribusF",  and  took  his  seat  on  the  first  day  of  this  term. 

Sir  Charles  Wetherell,  Knight,  resigned  the  office  of 
Attorney  General  to  His  Majesty,  and  was  again  succeeded 
by  Sir  James  Scarlett,  Knight. 

Edward  Burtenshaw  Sugden,  of  Lincoln's  Inn,  Esquire, 
was  appointed  Solicitor  General  to  His  Majesty,  in  the 
room  of  Sir  Nicolas  Conyngham  Tindal,  Knight,  and  re- 
ceived the  honour  of  knighthood. 
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s^v^      Marsh  and  others^  Assignees  of  the  Estate  and  Effects  of 

Joshua  Rowb,  a  Bankrupt,  v.  Wood  and  another. 

Where  il. and  COVENANT.  The  declaration  stated,  that  before  the 
Jsjuw^ti  die  »>ankruptcy,  to  wit,  on  the  Ist  of  May,  1822,  at  &c.,  by  a 
arbitrament  of  certain  indenture  between  defendants  and  Rotoe,  after 
any  award  A,    reciting  that  Rowe  alleged  that  he  was  entitled  to  charge 

becomes  bank-  defendants,  or  one  of  them,  the  loss,  or  some  part  or  share 

rupt,  and  all  ,  ... 

his  interest  in    of  the  loss,  which  had  arisen  to  him  by  or  in  consequence 

the  subjecN  ^f  ^j^^  purchase  of  three  ships  of  war,  called  el  Firme,  el 
dispute  is         San  Nicolos,  and  el  San  Isidro,  in  or  about  November,  1814, 

which  defendants  wholly  disputed;   and  that  there  were 
other  differences  and  disputes   between   defendants  and 
Rowe  respecting  the  said  ships;  all  which  differences  and 
disputes  the  parties  had  agreed  to  refer  to  such  person  as 
arbitrator,  and  in  such  manner  as  therein  mentioned ;  the 
parties  thereto  covenanted  with  each  other  and  every  of 
them,  that  they,  their  heirs,  &c.  should  stand  to,  obey, 
abide  by,  perform,  fulfil,  and  keep  the  award,  order,  arbi- 
trament, final  end  and  determination  of  William  Selwyn, 
Esq.  of,  upon,  and  concerning  the  said  disputes  and  diffe* 
rences,  and  also  of  and  concerning  the  costs,  charges,  and 
expenses  of  the  said  references  and  award,  to  be  made  and 
published,  as  therein  mentioned ;  and  should  and  would  in 
all  things  aid  and  assist  the  arbitrator  in  the  business  of  the 
said  reference,  and  would  not  in  any  manner,  by  affected 
delay  or  absence,  or  otherwise,  obstruct,  hinder,  or  impede 
the  arbitrator  in  proceeding  in  the  reference  or  making  an 
award.     Averment:  that  the  arbitrator  entered  upon  the 
reference;  that  Rowe  and  defendants  from  time  to  time 
attended  before  the  arbitrator;  that  Rowe,  on  those  occa- 
sions, produced  before  the  arbitrator  certain  evidences,  to 
wit,  divers  vouchers,  proofs,  and  witnesses,  tending  to  sup- 
port Rowers  case  and  claim;  that  after  the  making  of  the 
indenture,  and  before  the  expiration  of  the  time  for  making 
the  said  award,  and   after  the  production  by  Rowe  of  the 
said  evidences,  the  defendants,  by  a  certain  deed  sealed  and 


vested  in  C. 
and  D.,  his 
assignees,  B. 
may  lawfully 
revoke  the 
submission. 

Whetherthe 
submission  is 
revoked  ipso 
facto  by  the 
bankruptcy 
and  assigp- 
ment,  quaere. 
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delivered  by  them  respectively,  declared  the  said  reference        1899. 
and  submission,  and  the  said  indenture,  and  every  covenant 
therein,  absolutely  determined  and  made  void;  and  that  they 
would  not  be  bound  by  any  proceedings  xohich  had  taken 
place,  or  which  might  thereafter  take  place,  or  might  be 
attempted  to  be  taken,  under  colour  or  by  virtue  thereof,  or 
of  any  of  them;  and  they  did  thereby  give  notice  to  the  said 
William  Selwyn,  and  to  all  other  persons  whom  it  might 
concern,  accordingly ;  and  they  did  particularly  thereby  give 
the  said  William  Selwyn  notice  not  to  proceed  further  in  the 
matter  of  the  said  reference,  or  to  allow  any  further  proceed- 
ings to  be  taken  before  him  in  the  said  matter:  and  they  did 
thereby  revoke  and  absolutely  determine  the  said  reference 
and  submission  and  the  said  indenture,  and  every  covenant. 
Sec.  contained  therein.    Of  which  deed  the  arbitrator  had 
notice.    Whereby  the  authority  and  power  of  the  arbitrator, 
in  respect  of  the  premises,  became  and  was  wholly  ended 
and  determined,  to  wit,  at  8cc.     Averment,  that  defendants 
did  obstruct,  hinder,  and  impede  the  arbitrator  in  proceeding 
in  the  said  reference  and  making  an  award,  contrary,  8^c. 
Averment,  that  Rowe  and  the  plaintiffs,  by  means  of  the  pre- 
mises, not  only  lost  and  were  deprived  of  all  the  benefits 
which  would  have  arisen  to  Rowe  before  the  bankruptcy  or 
to  the  plaintiffs  as  assignees,  since  that  time,  from  the  award 
of  the  said  William  Selwyn,  and  from  the  ending  and  determi- 
nation of  the  said  disputes  and  differences,  but  that  Rowe, 
before  the  bankruptcy,  and  plaintiffs  as  assignees  since  that 
time,  necessarily  and  unavoidably  were  put  to  great  expense 
in  attending  the  reference  and  conducting  the  same,  and  in 
and  about  procuring  and  producing,  and  endeavouring  &c. 
the  vouchers,  proofs,  and  witnesses  for  the  necessary  pur- 
poses of  the  said  reference,  and  in  and  about  the  other 
expenses  attending  the  same,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  3000/.  of  lawful  money,  &c. 

The  second  count  differed  from  the  first,  in  omitting  the 
passages  in  italics.  Plea,  first,  non  est  factum ;  secondly, 
that  after  the  making  of  the  indenture  in  the  first  count 


506 


1399. 


CASES  IN  THE  KINGS  BENCH, 

first  mentioned,  and  before  the  making  of  the  deed  in  that 
count  secondly  mentioned,  and  after  the  making  the  inden- 
ture in  the  second  count  first  mentioned,  and  before  the 
making  of  the  deed  in  that  count  secondly  mentioned,  and 
before  the  said  William  Selwyn  made  or  published  any  award, 
order  8cc.,  of,  upon,  or  concerning  the  said  disputes  and 
difierences,  or  any  of  them,  or  of  or  concerning  any  of  the 
tadatters  or  things  in  or  by  the  said  indentures,  or  either  of 
them,  submitted  to  the  arbitration,  8cc.  of  the  said  fVUUam 
Selwyn,  to  wit,  1st  January,  1824,  at  8cc.,  Rowe  became^ 
and  was  duly  declared  and  adjudged,  a  bankrupt,  acoent- 
ing  &c.    Verification,  and  prayer  of  judgment*    Thirdly, 
that  Rowe,  before  the  making  of  the  said  several  indentures 
in  the  first  and  second  counts  of  the  declaration  mentioned, 
to  wit,  on  the  21st  of  January,  1824,  and  from  thence 
continually  until  the  suing  out  of  the  commission  of  bank- 
rupt therein  mentioned,  was  a  merchant,  dealer,  and  chap- 
man.   The  plea  then  went  on  to  state  the  trading,  the 
petitioning  creditor's  debt,  and  that  after  the  making  of  the 
said  indentures,  and  before  the  making  of  the  deeds  poll,  and 
before  the  said  William  Selwyn  had  made  or  published  any 
award,  order  &c.,  of,  for,  or  concerning  8cc.,  to  wit,  on  &c., 
at  &c.,  Rowe  became  bankrupt  within  the  true  intent  &c. ; 
whereupon  afterwards  and  before  the  making  of  the  deeds 
poll,  and  before  the  said  William  Selwyn  had  made  or  pub- 
lished any  award  &c.,  of,  upon,  or  concerning  See,  to  wit,  the 
22d  of  January,  1824,  at  Sec,  a  commission  of  bankrupt 
issued  against  Rowe,  directed  8cc.,  whereby  8cc.,  by  virtue 
of  which  commission  the  major  part  of  the  commissioners 
afterwards,  and  before  the  making  of  the  deeds  poll,  and 
before  the  said  William  Selwyn  had   made  or  published 
anyaward  8cc.,  found  that  Rowe  had  become  a  bankrupt 
within  &c.,  and  did  then  and  there  declare  and  adjudge 
him  to  be  a  bankrupt  accordingly.     Averment,  that  after- 
wards, and  before  the  making  of  the  deeds  poll,  and  before 
the  said  William  Selwyn   had  made  and  published  any 
award  &c.,  to  wit,  the  23d  of  January,  1824,  Jiau^  remain- 
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ing  a  bankrupt^  three  of  the  commissioners^  by  indenture 
between  them  and  Charles  CiUten,  the  provisional  assignee, 
ordered,  bargained,  sold,  diposed,  assigned  and  set  over  to 
Culten,  inter  alia,  all  claim,  right,  interest  or  demand  what- 
soever of  or  belonging  to  Rowe,  in  or  concerning  all  and 
every  the  said  matters  or  things  in  dispute  or  difference 
between  Rowe  and  the  defendants,  in  trust  for  the  imme- 
diate preservation  thereof,  and  to  and  for  the  use  and 
benefit  of  all  the  creditors  of  Rowe  who  then  had  sought, 
or  who  thereafter  should  in  due  time  come  in  and  seek 
relief^  by  virtue  of  the  said  commission.  Verification,  and 
prayer  of  judgment.  Replication  to  the  last  plea,  that 
after  the  making  of  the  indenture  between  the  commis- 
sioners and  Cutten,  to  wit,  on  the  14th  of  February,  1824, 
plaintiffs,  at  a  meeting  of  the  major  part  of  the  commis- 
sioners at  the  Court  of  Commissioners,  Basinghall-street, 
in  the  city  of  London,  pursuant  to  notice  in  the  London 
Gazette  for  that  purpose  given,  were,  by  the  major  part  in 
value  of  the  creditors  of  Rmoe  then  present,  and  who  had 
proved  their  debts  under  the  commission,  and  whose  debts 
respectively  amounted  to  10/.  or  upwards,  duly  nominated, 
elected,  and  chosen,  to  be  assignees  of  the  estate  and  effects 
of  Rowe.  The  replication  then  stated  the  assignment  from 
the  provisional  assignee  and  the  commissioners  to  the  plain- 
tiffs. Verification,  and  prayer  of  judgment.  To  the  de- 
fendants' second  plea  the  plaintiffs  demurred,  assigning  the 
following  causes  of  demurrer:  first,  that  the  plea  does  not 
state  that  Rowe  was  a  trader  within,  &c. ;  secondly,  that  it 
does  not  state  that  Rowe  owed  any  debt  or  debts  upon 
which  a  commission  could  legally  issue ;  thirdly,  that  it 
does  not  state  that  any  commission  of  bankrupt  was 
awarded  or  issued  against  Rowe:  fourthly,  that  it  does  not 
state  that  any  commission  of  bankrupt  was  awarded  or 
issued  against  Rowe  upon  the  petition  of  any  person  or 
persons  to  whom  Rowe  was  indebted. 

The    defendants  demurred  generally  to   the  plaintiffs* 
replication  to  the  third  plea,  and  joined  in  the  plaintiffs* 
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demurrer  to  their  second  plea ;  the  plaintiffs  joined  in 
the  defendants'  demurrer  to  their  replication  to  the  second 
plea  (a). 

Follett,  for  the  defendants  (6).  The  defendants  were 
justified  in  the  course  U'hich  they  have  taken.  First,  the 
bankruptcy  was  of  itself  a  revocation;  and  as  this  fact 
appears  upon  the  pleas,  and  is  admitted  by  the  replication, 
the  defendants  are  entitled  to  judgment  independently  of 
the  deed  poll.  Unless  the  submission  be  binding  upon  all 
parties,  it  is  void  in  toto,  Ferrer  v.  Oven  (c),  and  the  cases 
there  cited  (d).  If,  therefore,  any  thing  arise  subsequently 
to  the  submission  to  render  an  award  incapable  of  being 
enforced  against  some  of  the  parties,  the  submission  is  at 
an  end.  This  has  been  held  with  reference  to  the  death, 
I  Roll  Abr.  Authority  B.,  Sir  W.  Jones,  388,  (e)  of  one  of 
the  parties,  and  to  the  marriage,  Saccum  v«  Norton  if). 


(a)  The  marginal  notes  in  the 
demurrer  books  were  as  follow : 

**  The  plaintifis  contend  that  the 
defendants'  second  plea  is  bad,  as 
not  setting  forth  specially  the  act 
of  bankruptcy,  trading,  and  adjudi- 
cation of  bankruptcj. 

The  defendants  contend  that 
such  several  facts  being  within  the 
peculiar  information  of  the  plain- 
tiffs as  assignees,  should  not  be  set 
forth  specially  by  them,  and  that  a 
general  plea  of  the  bankruptcy  of 
Rowe  is  sufficiently  well  pleaded  in 
an  action  at  the  suit  of  his  assignees. 

**  The  defendants  contend  that 
the  matters  pleaded  in  the  last 
plea  revoked  the  submission  to  ar- 
bitration, and  that  therefore  the 
replication  to  that  plea  is  bad. 
Or,  if  they  did  not  amount  to  a 
revocation,  the  revocation  made  in 
consequence  of  the  bankruptcy, 
which  was  a  justifiable  cause  fur 
the    actual    revocation,    was   no 


breach  of  the  covenant  '  not  to 
obstruct,  hinder,  or  impede  the 
arbitrator,  by  affected  delay  or 
otherwise*." 

(6)  Where  tliere  are  cross  issues 
or  cross  demurrers,  it  is  the  privi- 
lege of  the  plaintiff  to  begin :  be* 
sides  which,  the  only  question  here 
was,  as  to  the  sufficiency  of  the 
pleas,  which  the  plaintifis  were 
bound  to  impugn  before  the  de- 
fendant could  be  required  to  sup- 
port them.  It  would  therefore 
seem  that  the  plaintiffs'  counsel 
was  entitled  to  begin. 

(c)  Ante,  i.  2SS;  7  B.  &C.  4S7. 
And  see  Head  v.  Diggan,  ante,  iii. 
97,  ibid.  100,  (6). 

(d)  Billy  V.  PoMl,  2  Stra.  923; 
Antram  v.  Chace,  15  East,  209; 
Bidden  v.  Dowse,  6  B.  &  C.  S55. 

(e)  Anon. 

(/)  2  Keble,  865.  And  see 
Toussaint  v.  Hartop,  7  Taunt.  57 1 ; 
Potts  V.  Ward,  1  Marsh.  366. 
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Charnley  v.  Wimtanley  {a),  of  a  party  who  is  a  feme  sole.  1829. 
Here  the  bankrupt  has  ceased  to  haveaoy  title  to  or  interest 
m  the  matters  submitted,  and  the  authority  of  the  arbitrator 
necessarily  ceases  with  the  interest  out  of  which  it  is  de- 
rived. Ad  award  made  after  the  bankruptcy. would  not 
bind  the  assignees,  Kemshead  ex  parte  (&).  The .  defendants, 
therefore,  would  have  no  means  of  enforcing  an  award  if 
made  in  their  favour,  nor,  if  made  against  them,  would  h 
protect  them  from  any  further  claim  in  respect  of  the  matters 
submitted,  which  the  assignees  might  think  proper  to  set 
up,  Hovillv.L€thwaite{c),  Hudson  y*  Granger {d).  Secondly, 
the  defendants  were  justified  in  revoking  the  submission, 
supposing  it  not  to  have  been  already  det^rmin^d^  inas^. 
much  as  any  award  made  after  the  bankruptcy  would  have 
been  nugatory.  Andrews  v.  Palmer  (e)  can  be  supported 
only  on  the  ground,  that  as  a  verdict  had  there  been  taken 
before  the  bankruptcy,  the  award  that  was  to  be  substi- 
tuted for. the  nominal  verdict  would  have  reference  to  the 
time  at  which  that  verdict  was  pronounced.  Thirdly,  the 
pleas  shew  that  the  plaintiffs  had  no  right  of  action,  inas- 
much as  the  contract  entered  into  by  the  bankrupt  with  the 
defendants,  to  refer  these  disputes  and  differences,  did  not 
pass  to  the  assignees,  such  contract  forming  no  part  of  the 
bankrupt's  estate  eitlier  as  property. or  as  a  debt;  which 
differs  this  case  from  that  of  Smith  v.  Coffinif)* 

jR.  V,  Richards,  contr^.  Though  the  marriage  of  a  ferae 
sole  will  operate  as  a  revocation  of  the  submission  to  arbi- 
tration, it  gives  the  opposite  party  a  right  of  action  against 
her  and  her  husband,  Charnley  v.  Winstanley  (g),  it  being 
the  voluntary  act  of  the  party.  Here,  if  the  Court  should 
hold  the  bankruptcy  to  be  a  revocation  of  the  submission, 

(a)  5  East,  266;  1  Smith,  433.  (c)  5  Esp.  N  P.C.  158. 

And  see  Hartford  v.  Mattinglei/,  (d)  5  B.  &  A.  87. 

8  Chan.  Rep.   117;    Com.  Dig.  («)  4  B.  &  A.  250. 

Arbitrameni,  D.  5.  (/)  2  H.  Bla.  444. 

(6)  1  Rose,  149.  {g)  3  East,  266;  1  Smith,  433. 
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the  bankrupt  will  have  been  guilty  of  a  breach'of  covcDaot, 
by  reason  of  the  issuing  of  the  commission  of  bankruptj 
which  is  a  proceeding  in  invitum.  The  effect  of  the  bank- 
ruptcy  in  depriving  the  bankrupt  of  all  control,  over  the. 
property  which  formed  the  subject-matter  of  the  reference, 
was  urged  without  success  in  Palmer  v.  Andrews  (a);  and 
there,  though  the  submission  was  by  order  of  Nisi  Prius, 
that  order  had  derived  its  efficacy  solely  from  the  agree- 
ment of  the  parties.  So,  in  Haswell  v.  I'horogaod  (6),  the 
Court  granted  an  attachment,  although  the  party  had  become 
bankrupt  before  the  costs  awarded  had  been  taxed.  The 
change  of  circumstances  alone  cannot  operate  as  a  revo-: 
cation ;  if  it  could,  a  mere  assignment  by  a  man  of  all  bis- 
property  would  so  operate.  i 


Follett,  in  reply.  In  Haswell  v.  Thorogood  this  point 
was  not  made.  The  Court  may  uphold  Palmer  y.  Andrews 
without  deciding  this  case  against  the  defendants.  ^ 


Lord  Tenterden,  C.  J. — Without  deciding  that  bank- 
ruptcy is  of  itself  a  revocation  of  a  submission  to  arbitra- 
tion, the  pleadings  in  this  case  shew  that  all  Rowers  interest 
in  the  matters  in  dispute  was  vested  in  the  assignees,  who 
would  not  have  been  bound  by  the  award.  The  defend- 
ants, therefore,  ought  not  to  be  bound.  Where  the  original 
submission  is  not  binding  on  all  the  parties,  it  binds  none; 
and  upon  the  same  principle,  if,  by  matter  arising  subse- 
quently, the  submission  ceases  to  be  binding  upon  one  of 
the  parties,  it  is  void  in  toto. 

Bay  LEY,  J. — If  the  bankruptcy  of  one  of  the  parties 
render  it  impossible  that  the  award  should  bring  the  matters 
in  dispute  to  that  final  settlement  which  it  was  the  object 
of  the  reference  to  bring  about,  the  other  party  is  justified 
in  putting  an  end  to  the  arbitration.     Here  Howe's  claims 

(a)  4  B.  &  A.  250.  howerer,  the  award  was  made  be- 

(&)  7  B.&C.  705.   In  that  case,      fore  the  bankruptcy. 
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were  transferred  to  his  assignees,  upon  whom  the  submis- 
sion was  not  binding. 

LiTTLEDALE,  J. — The  mutuality  of  the  submission,  was 
destroyed  by  the  assignment  of  Rowers  interest  in  the 
subject-matter.  The  defendants  were  therefore  justified  in 
putting  an  end  to  the  reference.  This  is  like  the  non- 
performance of  a  condition  occasioned  by  the  default  of 
the  other  party. 
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Pabke,  J.,  was  at  Guildhall. 


Judgment  for  the  defendants  (a)  on  th^ 
second  demurrer,  for  the  plaintiffs  on 
the  first  demurrer. 


(a)  It  was  attempted  to  be  shewn 
(aniCy  509,)  that  a  decision  in  fa- 
vour of  the  defendants  in  this  case 
might  be  reconciled  with  thejudg- 
meiR  of  the  Court  in  Palmer  v. 
Andrewiy  by  connecting  the  award 
with  the  nominal  verdict  which 
had  been  taken  before  the  bank- 
ruptcy. It  is,  however,  clear  that 
an  express  revocation  could  not 


have  been  over-reached  by  any 
fictitious  relation  of  the  award  to 
the  verdict  which  it  re-modelled ; 
and  it  would  seem  to  be  unreason- 
able to  hold  that  an  implied  revo- 
cation, by  bankruptcy  and  assign- 
ment, should  be  so  over-reached, 
unless  the  fiction  would  bind  the 
assets  of  the  bankrupt. 
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>i«^V<^^  BOUUNE  V.  FitEETH. 

if.signsapro- jAlSSUMPSIT  for  goods  sold  and  delivered.  Plea,  non 
j^t^tock^  assumpsit;  and  issue  thereon.  At  the  trial  before  HiJloek, 
distillery  com-  B.  at  the  Lancashire  Spring  Assizes^  1828,  the  case  was 

pany,  the  ge-       %  '         rm  »  *  •         ^ 

neral  import  this  : — ihe  action  ^vas  brought  to  recover  the  price  of  345 

^  which  18,  quarters  of  malt  sold  and  delivered  in  August,  1826,  by  the 

pany  shall  be  plaintiflf  to  one  Langley,  who  conducted  a  concern  called 

fora^d^but  ^^^  Hunter-Street  Distillery  at  Liverpool.     The  question 

which  speaks  was  whether  the  defendant  had  rendered  himself  liable  as  a 
of  "the  con-  ^         .      ,  t      ,  ,  ,     i-   ,  ,^^., 

diiions  partner  m  that  concern,     in  the  early  part  of  the  year  1825 

upon  which       gj^  William  Fairlie  occupied  an  estate  at  Mashull,  called 

this  establish-  •  t  •  .     . 

ment  is  fonn-    Broadwood,  seven  miles  from  Liverpool,  and  believing  that 

never  mvs  his  ^^^  legislature  were  about  to  pass  au  act  for  allowing  the 

subscription,  distillation  of  whiskey  in  England,  he  entertained  the  notion 
A.  is  not  liable     ^  r        -  r      ^i.  ^  j     r 

as  a  partner  to  ^^  forming  a  company  for  that  purpose,  and  of  carrying  on 

pay  for  goods  jhe  business  at  Broadwood;  and  in  March,  1825,  the  fol- 
supphed  to  . 

the  distillery  lowing  prospcctus  was  issued : — '*  As  the  legislature  has 
by  a  person  ^^^  authorised  the  distilling  of  whiskey  in  EnglanM,  a 
had  signed  the  company  is  proposed  to  be  formed  near  Liverpool  for  that 
though^J^was  purpose,  and  to  get  a  man  from  Inverness-shire  to  distil,  in 
present  when  the  small  still,  the  spirit  in  the  way  practised  at  Ferintosh 
taken  for  the  ^^^  Glenlivet,  so  that  the  quality,  not  the  quantity,  will  be 
distillery,  and   ^j^^  basis  on  which  the  company  pledge  themselves  to  make 

solicited  pei^  ,  .  ... 

sonstobecome  their  whiskey.     The  concern  to  be  divided  into  forty  shares 

subscnbers.      ^f  ^qqj  ^^^^^^  one-half  of  which  the  gentlemen  who  conduct 

the  work  will  take.  The  other  twenty  shares  will  be  filled 
up  by  subscribers.  Subscribers  to  pay  in  their  money  to 
Messrs.  Moss  and  Co.,  bankers,  Liverpool,  on  account  of 
the  Maghull  Distillery  Company,  by  the  first  of  May.'* 
This  prospectus  was  signed  by  Sir  William  Fairlie,  by 
the  defendant,  and  by  some  other  persons.  The  act  of 
parliament  alluded  to  in  the  prospectus  passed  on  the  27th 
of  June,  \S25f  but  was  not  to  come  into  operation  until 
January,  1826;  and  it  prohibited  all  persons  from  carrying 
on  any  distillery  at  any  greater  distance  than  a  quarter  of  a 
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mile  from  a  market  town.  On  the  20th  of  May  Sir  William 
Fairlie,  the  defendant,  and  two  other  persons  who  had 
signed  the  first  prospectus,  had  a  meeting  at  Liverpool, 
>when  a  second  prospectus  was  prepared,  which  was  signed 
by  ail  the  four  persons  then  present,  and  afterwards  by 
others,  and  was  couched  in  the  followinc^  terms : — '^  As  the 
legislature  has  authorised  the  distilling  of  whiskey  in  Eng- 
land, to  commence  on  the  10th  of  October  next,  and  has 
limited  the  situation  of  those  distilleries  to  within  a  quarter 
of  a  mile  of  a  market  town,  the  distillery  company  forming 
at  MaghuU  will  necessarily  have  to  occupy  premises  within 
that  distance  of  Liverpool.  The  conditions  upon  which 
this  establishment  is  formed  are — First,  they  pledge  them- 
selves they  will  distil  nothing  but  the  purest  malt  spirit,  in 
the  smallest  stills  that  government  will  license,  and  on  the 
same  plan  practised  in  the  highlands  of  Scotland,  for  which 
purpose  an  eminent  distiller  from  Inverness-shire  will  be 
engaged.  Secondly,  the  concern  will  be  divided  into 
twenty  shares  of  100/.  each,  which  are  transferable,  five  of 
whieh  belong  to  Sir  William  Fairlie,  Bart.,  the  founder  of 
the  works,  the  other  fifteen  subscribers  to  pay  their  sub- 
scriptions to  Messrs.  Moss  and  Co.,  bankers,  Liverpool,  in 
such  proportions  as  may  be  called  for.  Thirdly,  the  con- 
cern to  be  under  the  management  of  a  committee  of  three 
of  the  subscribers,  to  be  chosen  annually  on  the  10th  of 
October,  Fourthly,  regular  books  to  be  kept,  which  shall 
be  open  for  inspection  of  any  of  the  subscribers,  and  a 
division  of  the  profits  made  twice  a  year,  at  Ladyday  and 
Michaelmas.  Fifthly,  ten  per  cent,  to  be  paid  into  the 
bank,  on  or  before  the  1st  of  June  next.''  At  this  meeting 
it  was  proposed  that  the  premises  in  Hunter  Street  should 
be  taken,  and  it  did  not  appear  that  the  defendant  objected 
to  the  proposal.  At  this  meeting  it  was  also  agreed  that  the 
parties  present  should  solicit  persons  of  respectability  at 
Liverpool  to  become  shareholders.  Subsequently,  Sir 
William  Fairlie  inclosed  a  copy  of  the  prospectus  in  a  letter 
to  the  defendant,  of  which  the  following  is  a  copy : — 

VOL.  IV.  L  L 
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I  inclose  the  prospectus.  If  Lord  Blayftey  and  Sir 
John  lobin  take  shares,  let  them  subscribe  it :  it  is  then 
full.  I  have  directed  a  copy  of  the  new  act  (when  filled 
up)  to  be  sent  to  me  to  your  care,  which  you  will  take  care 
of.     Mr.  J.  Drinkwater  wished  to  see  it.*' 

To  this  the  defendant  sent  the  following  answer,  dated 
the  24th  of  May,  1825  :— 

"  I  should  have  written  to  you  before,  but  Sir  John 
Tobin's  having  been  absent  for  the  last  few  days  prevented 
me.  I  was  with  him  this  morning,  and  shewed  him  the 
prospectus ;  but  he  seemed  not  to  think  much  of  it^  and 
declined  becoming  a  shareholder ;  so  I  am  afraid  his  reluc- 
'  tance  will  deter  Lord  Blaymy,  who  will  be  here  about  the 
beginning  of  next  week.  I  had  some  conversation  with 
Mr.  John  Richardson  upon  it ;  however,  he  does  not  appear 
to  think  it  will  answer,  on  account  chiefly  of  the  trouble 
the  excise  at  Liverpool  give  to  all  concerns  of  this  nature. 
Not  being  a  judge  and  totally  unacquainted,  I  cannot  give 
an  opinion.  On  your  return  all  parties  must  lay  their  heads 
together.    J,  Drinkwater  I  have  not  seen.** 

In  June,  1825,  a  person  named  Murray  was  employed 
by  Sir  William  Fairlie  to  conduct  the  distillery,  and  the 
names  of  Murray  and  Co.  were  affixed  to  the  premises. 
In  that  month,  Sutherland  and  Co.,  who  were  brass- 
founders  at  Liverpool,  were  employed  by  Sir  Wiltiam 
Fairlie  to  fit  up  the  distillery,  and  he  shewed  them  the  two 
prospectuses  signed  by  the  defendant.  To  the  second  pro- 
spectus there  were  subscribed  the  names  of  ten  persons. 
Including  those  of  Sir  William  Fairlie,  and  the  defendant. 
On  the  dOth  of  June,  1825,  Sir  William  Fairlie  sent  to  the 
defendant  a  circular  letter,  of  which  the  following  is  a 
copy : — 

"  As  Mr.  Wm,  Murray,  distiller,  has  taken  the  premises 
to  fit  up  the  same  for  commencing  distilling  whiskey,  agree^ 
ably  to  the  prospectus,  of  which  you  are  a  shareholder, 
upon  the  10th  of  October  next,  it  will  be  necessary  for  you 
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to  pay  in  the  amount  of  your  subscription,  lOOl.,  to  Messrs.        ^^^^• 
Moss  and  Co.,  on  or  before  the  Ist  of  August  next,  on  his      BovRNt 
account,  to  enable  him  to  complete  the  arrangements  neces-  ^:    > 

sary:  the  receipts  will  be  left  at  the  bank.'' 

With  this  circular  he  also  sent  the  following  letter: — 

''  I  annex  a  circular,  and  congratulate  you  that  Mr. 
Murray  has  undertaken  the  management,  as  we  could  not 
have  found  a  more  fit  person  to  conduct  it  with  every  pro- 
spect of  advantage.  He  has  stipulated  that  all  the  sub- 
scriptions shall  be  paid  in  full  by  the  Ist  of  August,  and, 
failing  that  being  done,  he  is  to  have  the  shares  forfeited. 
No  more  than  100/.  will  be  required  from  any  of  the  sub- 
scribers, and  there  is  every  reason  to  expect  the  profits  will 
be  handsome,  of  which  you  will  be  entitled  to  a  twentieth 
share*'* 

On  the  25th  of  August,  1825,  a  gentleman  named  Ed" 
mands,  by  direction  of  the  defendant,  wrote  to  Sir  William 
FiUrlie  a  letter,  from  which  the  following  is  an  extract : — 

**  With  respect  to  the  subscription  for  the  distillery. 
General  Freeth  requested  me  to  say,  that  the  notice  was  so 
short  from  the  time  he  received  your  letter,  forwarded  by 
me,  to  the  period  mentioned  by  which  the  shares  were  to 
be  forfeited,  it  was  out  of  his  power,  from  unforeseen 
causes,  to  lodge  the  amount  within  the  time  prescribed." 

Not  one  of  the  persons  who  signed  the  prospectus  paid 
tfieir  subscriptions.     In  December,  1825,  a  person  named 
Lofigley  was  engaged  to  conduct  the  business,  and  then  the 
names  of  Langky  and  Co.  were  affixed  to  the  premises. 
Langktf  being  desirous  of  purchasing  malt  of  the  plaintifi; 
gKve  him  a  reference  to  Sutherland  and  Co.,  who  informed- 
bim  that  all  the  persons  who  had  subscribed  the  second* 
prospectus,  including  the  defendant,  were  partners.    This 
being  the  plaintiff's  case,  it  was  contended  on  the  part  of 
the  defendant  that  he  was  not  Kable  as  a  partner.*    Fifsi,' 
that  he  was  not  an  actual  partner,  entitled  to  share  in  the* 
profits  of  the  concern,  if  it  had  produced  any,  because  he 
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1899.  had  never  paid  the  subscription,  the  payment  of  which  was 
necessary  to  entitle  him  to  share  in  those  pro6ts.  Secondly, 
that  the  mere  signing  of  the  prospectus  was  not  an  act  by 
which  the  defendant  had  held  himself  out  to  the  world  as  a 
partner — that  prospectus,  as  was  apparent  from  the  te^ms 
of  it,  was  nothing  more  than  a  proposal  for  a  partnership 
to  be  formed  at  a  future  time,  upon  certain  conditions — the 
proposed  partnership  was  not  to  commence  until  a  certaifi 
capital  was  raised — the  prospectus  was  merely  a  proposal 
to  form  a  partnership^  if  other  subscribers  could  be  ob- 
tained and  a  capital  of  2000/.  could  be  raised.  It  coalfl 
not  fairly  be  inferred  from  the  prospectus  that  the  defendimt 
intended  to  pledge  his  credit  as  a  partner  until  the  whole 
capital  had  been  raised.  Tlie  learned  judge  inclined  to  thcr 
opinion  that  the  defendant  had  rendered  himself  liable  as  a 
partner  by  the  act  of  signing  the  prospectus ;  but  he  reserved 
the  point  for  the  consideration  of  the  Court.  The  defend- 
ant then  went  into  his  case  and  endeavoured  to  prove  that, 
even  conceding  that  there  had  been  a  partnership,  he  bad 
put  an  end  to  it  before  the  goods  were  supplied  by  the 
plaintiff.  For  this  purpose,  Edmonds,  who  had  by.  the 
defendant's  desire  written  to  Sir  William  Fairlie  the  letter 
of  the  £5th  of  August,  1825,  was  called  as  a  witness.  He 
stated  that  he  had  subsequently  had  a  conversation  with 
Sir  William  Fairlie  upon  the  subject  of  the  letter,  in  the 
course  of  which  the  latter  expressed  his  regret  that  the  de- 
fendant had  declined  having  any  coaoera  in  the  di8tillefy> 
Upon  this,  the  learned  judge  left  it  to  the  jury  to  say  whe- 
ther, supposing  the  defendant  to  have  been  at  one  time  tf 
partner,  he  had  done  any  thing  to  put  an  end  to  the  part- 
nership ;  and  they  found  that  ''  the  defendant  had  never 
abandoned  the  concern  or  his  liability  under  the  prospectus.*' 
A  verdict  was  then  taken  for  the  plaintiff  subject  to  the  point 
reserved,  upon  which  the  defendant  had  leave  to  move  for  a 
nonsuit;  and  a  rule  nisi  having  been  obtained  accordingly, 

jP.  Pollock f  Starkie,  and  Alderson,  now  shewed  cause. 
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There  can  be  no  doubt  that  certain  persons  entered  into  a 
partnership  to  carry  on  the  distillery ;  the  only  question  is, 
whether  the  defendant  was  one  of  those  persons.  [Lord 
Tenterden,  C.  J.  Before  you  can  charge  the  defendant  as  a 
partner^  you  must  shew  either  that  he  was  an  actual  partner, 
entitled  to  share  the  profit  and  liable  to  contribute  to  the 
loss,  or  that  he  held  himself  out  to  the  world  as  a  partner, 
and  gave  the  partnership  the  credit  of  his  name.]  Then, 
first,  the  defendant  was  an  actual  partner.  The  business 
of  the  distillery  commenced  before  the  whole  of  the  intended 
capital  had  been  raised,  and  if  any  profits  had  been  realised, 
the  defendant  would  have  been  entitled  to  share  them  rate- 
ably  with  the  other  subscribers.  But  if  this  be  doubtful, 
secondly,  at  all  events  the  defendant  held  himself  out  to  the 
world  as  a  partner,  by  subscribing  the  prospectus.  The 
fair  and  obvious  inference  to  be  drawn  from  the  language 
of  the  prospectus  was,  that  a  partnership  had  been  already 
formed  by  and  among  the  persons  who  had  subscribed  the 
prospectus,  for  it  states  that  "  the  conditions  upon  which 
this  establishment  is  formed  are,"  so  and  so.  The  defendant 
was  present  at  the  meeting  when  it  was  proposed  that  the 
premises  in  Hunter  Street  should  be  taken;  he  made  no 
objection  to  that  proposal ;  he  solicited  other  persons  to 
become  subscribers.  The  prospectus  was  the  only  instru- 
ment executed,  and  any  tradesman  seeing  that  the  business 
was  carried  on  in  the  name  of  the  company,  and  learning 
that  the  defendant  and  other  persons  had  subscribed  the 
prospectus,  might  reasonably  regard  those  persons  as  the 
principals,  and  consider  himself  safe  in  giving  them  credit. 
The  late  case  of  Vice  v.  Lady  Anson  {a)  will  probably  be 
cited  on  the  part  of  the  defendant,  but  that  is  distinguish- 
able from  the  present.  There  the  defendant  was  not  an 
original  subscriber,  and  the  plaintiff,  when  he  supplied  the 
goods,  had  no  reason  to  believe  that  the  defendant  had  any 
interest  in  the  mine.     Here  the  defendant  was  an  original 


(a)  1  M.  &  R.  115;  7  B.  &  C.  409. 
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subscriber,  and  that  fact  was  known  to  tb^.  plaintiff  whetf 
he  supplied  the  goods.  There  are  other  cases  strong  in 
favour  of  the  plaintiff.  In  Perring  v.  Hone  (a)  the  plaintiff 'a 
name  was  entered  in  a  book  with  those  of  several  other 
subscribers  to  a  projected  joint  stock  company.  The 
plaintiff  received  certain  atcrip  receipts,  but  sold  them 
before  the  deed  for  the  formation  of  the  company  was 
executed,  and  he  was  not  a  party  to  that  deed.  It  was 
held,  nevertheless,  that  he  was  a  partner  in  the  concern, 
[Bay ley s  J*  The  ground  of  that  decision  was,  that  SirJoAift 
Perring  had  not  9old  his  shares  in  the  mode  prescribed  by 
the  deed,  and  that  he  therefore  continued  to  be  the  holder 
of  them.]  In  Latokr  v.  Jiershaw  (b)  it  was  beld  by  Lord 
Tenierden,  at  Nisi  Prius,  that  a  plurty  paying  a  deposit 
on  shares  in  a  trading  company,  and  afterwards  signing  the 
deed  of  partnership,  was  to  be  considered  as  a  partner  from, 
the  time  of  his  paying  the  deposit. 

J.Williams  and  Patteson,  contri,  were  stopped  by  the, 
Court. 

^  l^ord  Tenterdbn,  C.J. — I  am  of  opinion  that  the  de- 
fiendant  in  this  case  was  not  a  partner  as  between  him  and. 
the  other  persons  who  proposed  being  members  of  the 
company,  whoever  they  might  be.  That  follows  from  the 
letter  of  the  25th  of  August,  1825,  which  was  written  by 
the  authority  of  the  defendant.  But  I  agree  that  although, 
he  might  not  be  actually  a  partner,  still  if  he  held  himself 
Qut  to  the  world  as  a  partner,  he  is  liable  as  such.  The 
question,  therefore,  is,  did  he  hold  himself  out  to  the  world 
as  a  partner?  That  depends  entirely  upon  the  effect  to  be 
given  to  the  prospectus  which  he  signed.  That  instrument 
indicates  that  a  company  was  about  to  be  formed,  not  that 
one  was  actually  formed,  for  it  begins  by  speaking  of  **  the 
distillery  compa.ny  forming  at  Maghull."  It  has  been  urged 
that  the  subsequent  words,  "  the  conditions  upon  which 

(a)  4  Biiigh.  28.  ^6)  1  M,  &  M.  93. 
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this  establishment  is  formed,  are^^  ao  and  so,  indicate  that  a 
company  had  been  already  actually  formed ;  and,  taken  by 
themselves^  those  words  undoubtedly  might  bear  that  import. 
Bnt  the  remaining  parts  of  the  prospectus,  as  well  as  the 
preceding  words  to  which  I  have  already  alluded,  clearly 
imply,  that  the  company  was  to  be  formed  thereaften  It 
goea  on,  '^  the  concern  will  be  divided  into  twenty  shares  of 
100/.  each,  which  are  transferable,  five  of  which  belong  to 
Sir  William  Fairlie,  Bart.,  the  founder  of  the  works,  the 
other  fifteen  subscribers  to  pay  in  their  subscriptions  to 
Messrs.  Moss  &  Co.,  bankers,  Liverpool,  in  such  propor- 
tions as  may  be  called  for.  The  concern  to  be  under  the 
management  of  a  committee  of  three  of  the  subscribers,  to 
be  chosen  annually  on  the  10th  of  October.  Ten  per  cent* 
to  be  paid  into  the  Bank  on  or  before  the  1st  of  June  next.** 
The  defendant,  therefore,  has  signed  a  paper,  the  import  of 
which  is,  that  a  company  was  to  be  formed  thereafter; 
and  his  having  signed  that  paper  cannot  indicate  to  any 
person  who  reads  it  that  he  has  become  a  member  of  a 
company  already  formed.  He  has  not,  therefore,  held 
himself  out  to  the  world  as  a  partner  in  a  company  already 
formed,  and  he  is  not  liable  in  this  action.  The  rule  for 
entering  a  nonsuit  must  consequently  be  made  absolute. 
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Baylet,  J. — I  am  also  of  opinion  that  a  nonsuit  must 
be  entered  in  this  case.  In  order  to  be  chargeable  as  s 
partner,  a  man  must  either  be  actually  a  partner,  or  roust 
have  done  some  act  which  justifies  others  in  treating  him 
as  a  partner.  It  is  quite  clear  that  the  defendant  in  this 
case  was  not  actually  a  partner;  but  it  is  contended  that  his 
signing  the  prospectus  of  the  £Oth  of  May,  1824,  was  an 
act  which  justified  the  plaintiff  in  treating  him  as  a  partner. 
If  that  prospectus  imports  that  the  person  signing  it  was  at 
the  time  a  partner,  in  a  company  already  formed,  he  would  - 
undoubtedly  continue  to  be  so  until  the  partnership  was 
legally  dissolved;  but  the  prospectus  imports  that  some*: 
thing  remained  to  be  done  before  the  company  was  to  be 
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formed^  and  not  that  it  was  formed  already.  Now  the 
defendant  certainly  did  not  become  a  partner  by  means  of 
any  act  done  by  him  subsequently  to  his  signing  the  pro- 
spectus. Almost  immediately  after  signing,  he  writes, 
stating  that  he  had  shewn  the  prospectus  to  other  peraoos 
who  declined  becoming  members  of  the  company..  He 
never  interferes  again  until  August,  1825,  when  he  writeSi 
through  the  medium  of  Mr.  Edmonds,  stating  that  it  bad 
been  out  of  his  power  to  be  able  to  lodge  the  amount  of 
the  subscription  within  the  period  by  which  the  shares  were 
to  be  forfeited.  The  merely  seeing  the  defendant's  name 
to  the  prospectus  was  therefore  no  ground  for  the  plaintiff's 
presuming  that  he  had  become  a  partner  at  the  time  when 
he  signed  it.  The  plaintiff  should  have  inquired,  before 
he  supplied  the  goods  upon  the  defendant's  credit,  whether 
he  had  become  a  partner  subsequently,  and  if  he  had  so 
inquired,  he  would  have  found  that  he  had  not. 


LiTTLEDALE,  J. —  I  am  also  of  the  same  opinion.    The 
plaintiff  supplied  the  goods,  as  he  says,  upon  the  credit  of 
the  defendant.     The  goods,  however,  were  not  ordered  by 
the  defendant,  but  by  a  third  person,  who  could  not  bind 
the  defendant  without  some  authority,  express  or  implied. 
It  is  said  that  he  had  an  implied  authority,  because  he  was 
a  partner,  and  one  partner  has  an  implied  authority  to  bind 
another  in   partnership  transactions.      Still  the  question 
remains,  ^vas  the  defendant  a  partner?     Now  he  could  not 
be  an  actual  partner  unless  there  was  a  partnership  actually 
formed;  and  it  is  quite  clear  that  no  partnership  was  aver 
actually  formed  between  the  defendant  and  those  indivi- 
duals who  proposed  to  carry  on  the  concern.     It  is  said 
that  the  defendant  held  himself  out  to  the  world  as  a.part-f 
ner  by  the  act  of  signing  the  prospectus.     I  think  that  is 
not  so,  because  the  act  of  signing  the  prospectus  did  not 
give  authority  to  any  person  to  carry  on  the  business  on  his 
account.     The  same  may  be  said  of  his  letters.     On  the 
28th  of  May  he  informs  Sir  William  Fairlie  that  he  had 


.    TRINITY  TERM,  X  G£0.  IV. 

solicited  certain  persons  to  become  subscribers^  who  had 
declined  so  doing;  and  on  the  23d  of  August,  that  he  had 
been  unable  to  pay  the  subscription,  the  payment  of  M'hteh 
was  absolutely  necessary  to  entitle  him  to  a  share  of  the 
profits,  if  there  should  be  any.  Neither  of  those  letters 
shews  that  he  gave  authority  to  any  person  to  carry  on  the 
business  on  his  account.  Theii  as  the  defendant  did  not» 
either  by  having  actually  become  a  partner,  or  by  holding 
himself  out  to  the  world  as  a  partner,  give  any  implied 
anthority  to  the  person  who  ordered  the  goods  of  the 
plainti£f  to  bind  him,  he  is  not  liable  to  pay  for  the  goods. 
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1  Rule  absolute  (a). 

(a)  Parke  J  J.,  having  been  concerned  in  the  cause  when  at  the  bar, 
gave  no  opinion. 


H  A RR ATT  and  another  V.  Wise. 

Assumpsit  on  a  policy  of  insurance  on  goods  on  board 
the  ship  Ann,  at  and  from  Liverpool  to  Buenos  Ayres. 
The  loss  was  alleged  to  be  by  capture.  Plea,  non  assumpsit ; 
and  issue  thereon.  .  At  the  trial  before  Lord  Teuterdenj  C.J. 
at  the  London  adjourned  sittings  after  Trinity  term,  1828, 
the  case  was  this.  The  Ann  sailed  from  Liverpool  on  the 
4th  of  February,  1826,  and  having  encountered  bad  weather 
and  received  much  damage,  put  into  Lochendale,  one  of 
the  western  isles  of  Scotland,  on  the  1 9th  of  February,  to 
repair.  She  sailed  from  thence  on  the  12th  of  March, 
arrived  off  Monte  Video  in  May,  was  there  captured  by 
the  squadron  then  blockading  Buenos  Ayres,  was  carried 
into  Monte  Video,  and  from  thence  was  sent  to  Rio 
Janeiro,  where  her  cargo  was  taken  out  and  put  into  the 
government  stores.  Notice  of  abandonment  was  given  on 
the  6th  of  May,  and  refused.  While  the  Ann  lay  at  Loch- 
endale some  of  the  crew  deserted,  and  the  captain  Wf^nt  to 


If  a  ship,  the 
caigo  or  which 
isinsuredySails 
from  a  British 
port,  and 
notice  is  after- 
wards given  in 
the  Gazette 
that  the  foreisn 
port  to  which 
she  is  bound  is 
blockaded,  it 
is  a  question 
of  fact  for  the 
jury,  in  an 
action  upon 
the  policy,  the 
ship  having 
been  captured, 
whether  the 
captain  knew 
of  the  block- 
ade or  not. 
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1899.  Greenock  to  procure  other  me%  and  was  absent  five  days. 
The  blockade  of  Buenos  Ayres  was  notified  in  the  Liondon 
Gazette  on  the  18th  of  February.  The  insurance  was 
effected  on  the  S2d  of  that  month.  The  mate,  who  was 
examined,  denied  any  knowledge  by  himself,  and,  as  ftur  as 
he  knew,  by  the  captain,  who  was  not  examined,  of  the 
existing  blockade,  until  the  Ann  came  up  with  the  block- 
ading squadron,  which  was  by  night.  A  number  of  ships 
being  observed  there  together,  the  captain  dropped  anchor, 
and  remained  till  daylight,  in  order  to  obtain  information, 
when  the  Ann  was  captured.  Upon  this  evidence  Lord 
Tenterden  left  it  to  the  jury  as  a  question  of  fact,  whether 
the  captain  knew  of  the  blockade  before  he  sailed  from 
Lophendale,  directing  them,  if  they  thought  that  he  did 
not,  to  find  a  verdict  for  the  plaintiffs;  and  they  found  a 
verdict  for  the  plaintiffs  accordingly. 

Brougham^  in  the  succeeding  term,  obtained  a  rule  nisi 
for  a  new  trial,  upon  the  ground  that  the  voyage,  being  to 
a  blockaded  port,  was  illegal,  and  that  the  notice  of  the 
blockade  in  the  Gazette  was  notice  to  all  the  king's  subjects^ 
.  and  therefore  that  the  captain,  whea  he  sailed  from  Loch-*. 
endale,  must  be  presumed  to  have  known  of  the  blockade. 
He  cited  the  cases  of  The  Neptuiius{a),  The  Adelaide  (fi), 
und  The  Shepherdeis  {c). 

Scarlett f  A.  G.,  and  Tomlm$on,  on  a  former  day  in  thia 
.term  shewed  cause.    First,  the  voyage  was  legal  in  its 
inception,  because  it  commenced  before  the  notification  of 
the  blockade.     The  insurance,  therefore,  was  valid,  because. 
it  was  upon  a  legal  voyage.    Then,  the  voyage  and  the. 
insurance  being  prim&  facie  legal,  no  illegality  of  intention 
can  be  presumed  on  the  part  of  the  captain.     Illegality  in 
the  insurance  must  be  the  consequence  of  illegality  in  the . 
voyage.     There  is  nothing  illegal  in  effecting  a  policy  on  a 
ship  after  the  insurer  knows  that  she  is  sailing  for  a  block- 

^  (a)  2  Rob.  Adm.  R.  110.  (h)  lb.  112,  n.  (c)  5  lb.  963. 
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•ded  port.  The  policy  may  be  good  for  the  Toyage*  so  long 
M  the  voyage  remains  legal,  that  is,  so  long  as  the  captain 
is  ignorant  of  the  blockade,  or,  if  the  voyage  is  completed, 
.while  he  so  continues  ignorant  The  ship  may  commence 
her  vpyage  for  a  blockaded  port,  and  may  find  on  her  arrival 
that  the  blockade  is  at  an  end*  She  may  founder  at  sea  io 
the  course  of  the  voyage,  before  the  captain  knows  of  the 
blockade,  in  which  case  clearly  the  assured  would  be  pro* 
tected  by  the  policy.  Upon  the  same  principle  he  is  pro* 
tected  also  where  the  vessel  is  captured  by  the  blockading 
squadron,  without  any  fault  on  the  part  of  the  captain* 
Secondly,  the  finding  of  the  jury  is  conclusive  of  the  fact, 
that  the  captain  was  ignorant  of  the  blockade  when  he 
sailed  from  Lochendale.  The  doctrine  laid  down  in  the 
cases  of  The  Neptunm  (a)  and  The  Adelaide  (b),  namely, 
that  firom  the  moment  a  notification  of  a  blockade  is  made 
to  a  government,  it  binds  the  subjects  of  that  state,  because 
it  is  supposed  to  circulate  through  the  whole  country,  must 
be  considered  with  reference  to  the  particular  facts  of  those 
cases,  and  the  parties  between  whom. they  were  decided. 
Those  were  decisions  upon  the  question  of  the  right  o£ 
capture  between  the  subjects  of  different  states.  It  must 
be  admitted  that,  as  between  nation  and  nation,  notice  to  a 
government  is  notice  to  its  subjects,  that  is,  when  a  rea* 
sonable  time  has  elapsed  for  the  government  to  communi- 
cate such  notice.  But  in.  a  municipal  court,  where  the 
parties  are  subjects  of  the  same  state,  appearing  in  the 
respective  chariicters  of  assured  and  underwriter,  the  fact 
of  notice  and  of  consequent  illegality  of  intention  is  the; 
very  point  in  issue.  As  between  such  parties  the  policy 
operates  as  a  general  contract  of  indemnity  against  all  risks 
incurred  without  any  fault  on  the  part  of  the  assured*. 
Besides,  the  rule  that  notice  in  the  Gazette  is  notice  to  all 
the  king's  subjects,  is  a  rule  of  presumption  only,  and  in 
this.case  that  presumption  has  been  negatived  by  the  finding 
of.  the  jury — a  finding  well  warranted  by  the  evidtnoe^ 

(a)  2  Rob.  Adm.  R.  110*  (h)  lb.  119,  n. 
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1899.  which  satisfactorily  established  the  absence  of  such  notice 
in  fact.  The  testimony  of  the  mate,  and  the  conduct  of 
the  captain  upon  falling  in  with  the  blockading  squadron, 
completely  rebutted  the  presumption  of  notice  in  this  case. 
That  being  so,  the  case  is  relieved  from  the  question  whe* 
ther,  by  the  law  of  nations,  the  assured,  having  notice, 
might  lawfully  commence  a  voyage  to  the  blockaded  port, 
upon  the  chance  of  the  blockade  ceasing,  regard  being  had 
to  the  distance,  and  to  the  unsettled  and  fluctuating  condi- 
tion of  the  country  to  which  that  port  belonged :  though  if 
that  question  were  raised,  the  case  of  The  Shepherdess  (a) 
seems  to  be  an  authority  for  answering  it  in  the  affirmative. 

Brougham,  contra.  The  voyage  was  illegal,  therefore  the 
policy  is  void.  It  is  a  settled  rule  of  law  that  from  the 
moment  a  notification  of  a  blockade  is  made  to  a  govern- 
ment, it  binds  the  subjects  of  that  state,  because  it  is  sup- 
posed to  circulate  through  the  whole  country.  In  this  case, 
therefore,  the  captain  must  be  presumed  to  have  known  of 
the  blockade  at  the  time  when  he  sailed  from  Lochendale ; 
by  no  means  a  violent  presumption,  for  he  had  b^en  to 
Greenock  and  back,  and  was  on  shore  for  five  days  toge- 
ther. It  is  laid  down  in  the  case  of  The  Shepherdess  (a\ 
that  under  such  circumstances  the  act  of  sailing  constitutes 
the  oflence,  therefore  the  captain  in  this  case  was  guilty  of 
an  oifence  against  the  law  of  natious  when  he  sailed'  from 
Lochendale ;  the  loss  of  the  ship  was  the  consequence  of 
that  offence ;  and  such  a  loss  the  underwriters  are  not  liable 
to  make  good. 

The  Court  took  time  to  consider  of  their  judgment, 
which  was  now  delivered  by 

Lord  Tenterden,  C.  J.,  who,  after  recapitulating  the 
facts  of  the  case,  thus  proceeded : — Upon  this  evidence  it 
was  contended,  on  the  part  of  the  defendant,  both  at  nisi 

(a)  5  Rob.  Adm.  R.  262. 


TRINITY  TERM,  X  GEO,  IV. 

prius  aod  upon  the  motiob  for  a  new  trial,  that  the  voyage, 
being  to  a  blockaded  port,  was  illegal  in  its  inception,  and, 
that  the  policy  was  therefore  void.  Upon  the  discussion  of 
the  rule  the  same  argument  was  urged,  and  it  was  further 
contended  that  as  the  captain  had  been  at  Lochendale  and 
a^t  Greenock  after  the  time  when  the  notification  of  the 
blockade  might,  and  must  be  presumed  to  have  reached 
those  places,  he  must  be  presumed  to  have  heard  of  it,  and 
had  avoided  the  policy  by  afterwards  prosecuting  the  voyage; 
and  the  cases  of  The  I^epiunus  (a).  The  Adelaide  (&),  and 
The  Shepherdess  (c),  were  cited.  We  are  of  opinion  that  ft 
cannot  be  said  that  this  voyage  was  illegal  in  its  inception  ; 
because  the  actual  commencement  of  the  voyage  was  the 
ship's  departure  from  Liverpool,  which  took  place  before 
the  Gazette  containing  the  notification  of  the  blockade  was 
published.  Admitting  that  the  blockading  nation  may,  by 
the  law  of  nations,  be  allowed  to  consider  its  notification  of 
a  blockade  as  notice  thereof  to  all  the  subjects  of  i\\e 
nation  to  which  the  notification  has  been  made,  for  it  can- 
not be  expected  that  the  blockading  nation  should,  be  re- 
quired, or  would  be  able  if  required,  to  prove  actual  know- 
ledge in  the  captain  of  every  vessel  of  the  other  country, 
yet,  such  a  rule,  allowing  it  to  prevail  to  the  supposed  ex- 
tent, though  it  may  be  open  to  some  qualification  and  re- 
laxation for  the  furtherance  of  justice  and  the  benefit  of 
commerce,  cannot,  in  our  opinion,  be  applied  to  the  case  pf 
insurance.  And  if  the  possibility,  or  even  probability,  of 
actual  knowledge  should  be  considered  as  legal  proof  of 
the  fact  of  actual  knowledge,  as  prasumptio  juris  et  dejure, 
the  presumption  might,  in  some  cases,  be  contrary  to  the 
feet,  and  such  a  rule  might  work  injustice.  We  are,  there- 
fore, of  opinion  that  such  a  rule  cannot  be  established  as  a 
rule  of  insurance  law ;  but  that  knowledge,  like  other 
matters,  must  become  a  question  of  fact  for  the  delibera- 
tion and  decision  of  a  jury.  The  probability  of  actual 
knowledge,  upon  consideration  of  time,  place,  the  opportu- 

(a)  2  Rob.  Adm.  R.  1 10.  (b)  lb.  112,  n.  (c)  5  lb.  96^. 
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aides  of  testimony,  and  other  circumstances,  tfkkj  m  som^ 
instances  be  so  strong,  as,  in  the  opinion  of  the  jury,  fairiy 
to  cast  proof  of  ignorance  on  the  other  side,  and,  in  the 
absence  of  such  proof,  to  lead  them  to  infer  knowledge; 
but  still  we  think  the  inference,  whichever  way  it  may  be 
drawn,  ought  to  be  drawn  by  a  jury.  In  the  case  now 
before  us,  if  the  jury  had  drawn  the  other  inference,  we  are 
not  prepared  to  say  that  they  would  have  done  wit>iig» 
But  we  cannot  say  that  they  did  wrong  in  declining  to 
draw  that  inference,  and  therefore  we  cannot  set  aside 
their  verdict.  The  rule  for  a  new  trial  must,  consequently, 
be  dbcharged. 

Rule  discharged. 


Naylor  and  others  r.  Taylor. 

Goods  were  in-  A^^^^P^I'I'  ^°  ^  policy  of  insurance,  dated  6th  March, 
from  l' to  an  l^^^' o"  goods  on  board  the  ship  ilfonarcA  at  and  from 
port  in  the  ri-  Liverpool  to  any  port  or  place  in  the  river  Plate,  with 
poUcy  was  ef-  liberty,  in  the  event  of  a  blockade  or  being  ordered  off  the  river 
fected  and  the  Plate,  to  proceed  to  any  other  port,  and  there  wait  or  dis- 
aflernotifica-  charge.  The  loss  was  alleged  to  have  been  by  capture. 
tion  that  those  pfgo  non  assumpsit;  and  issue  thereon.    At  the  trial  before 

ports  were  r      » 

blockaded.  Lord  Tenterden,  C.  J.  at  the  London  adjourned  sittings 
2^ptut^  hT  ^^^^  Trinity  term,  1 828,  the  case  was  this :— The  Monarch 
the  blockading  sailed  from  Liverpool  on  the  voyage  insured  on  the  1 1th  of 
the  river  P.,     March,  1826,  arrived  in  the  river  Plate  on  the  22d  of  May, 

bat  was  ^qj  ^^^  captured  by  a  Brazilian  frigate  on  the  23d  of  May. 

rescued  by  her  .  . 

own  crew,  and  She  was  detained  and  sent  into  Monte  Video ;  and  after 

wUh  toe  wds  *'^'^*>"*"8  ^^^"^^  *  short  time  was  sent  to  Rio  Janeiro  for 
undamaged  to  adjudication,  with  the  captain  and  some  of  the  crew,  a  prize- 
abandonment  mAstcr*  3"^  some  soldiers  and  sailors  of  the  Brazilian  go- 
was  given  in  vernment.  On  her  passage  towards  Rio  Janeiro,  on  the 
themtervalbe- 

tween  intelligence  of  the  capture  and  of  the  rescue,  but  after  the  rescue  in /act.  lliere 
was  no  intention  to  violate  the  blockade.  Held,  that  the  voyage  as  insured  was  not 
illegal ;  but  that  there  was  not  a  total  loss. 
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2l8t  of  J.uly,  ttie  captain  and  crew  roae  upon  the  Brazilian 
people,  overpowered  them,  and  brought  the  ship  and  cargo 
back  to  Liverpool,  where  they  arrived  on  the  20th  of  Sep- 
tember. The  captain  there  landed  and  warehoused  the 
goods,  but  the  plaintiflfs  never  had  possession  of  them. 
Verbal  notice  of  abandonment  was  given  to  the  defendant 
on  the  28tb  of  August,  which  he  refused  to  accept.  The 
fact  of  the  rescue  was  not  then  known.  The  notification 
of  the  blockade  of  the  ports  in  the  river  Plate  belonging  to 
the  government  of  Buenos  Ajres,  by  the  Emperor  of  Brazil, 
Was  published  in  the  London  Gazette  on  the  18th  of 
February,  1826.  The  action  was  commenced  in  Hilary 
term,  1827*  It  was  contended  on  the  part  of  the  defendant, 
first,  that  the  voyage  was  illegal,  it  being  to  a  blockaded 
port  after  notification  of  the  blockade  ;  and,  secondly,  that 
there  was  not  a  total  loss  of  the  goods,  they  never  having 
been  taken  out  of  the  ship,  but  brought  back  in  her  to 
Liverpool.  The  Lord  Chief  Justice  left  it  to  the  jury  to 
say  whether  the  captain  intended  to  violate  the  blockade, 
and  they  said  they  were  not  satisfied  that  he  did  intend  to 
violate  the  blockade.  His  lordship  then  directed  a  verdict 
to  be  entered  for  the  plaintiffs,  but  gave  the  defendant  leave 
to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  there  was  not  a  total  loss. 

In  the  succeeding  term  a  rule  nisi  was  granted  in  the 
attemative,  for  a  nonsnit,  on  the  ground  that  there  was  not 
a  total  loss ;  or  for  a  new  trial,  on  the  ground  that  the  voyage 
was  illegal ;  against  which,  on  a  former  day  in  this  term. 
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Campbell  and  JJ.  C  Scarlett  shewed  cause.  The  question 
whether  there  was  any  intention  to  violate  the  blockade, 
v(ras  a  question  of  fact  for  the  jury.  It  was  left  to  them ; 
and  they  found,  substantially,  that  there  was  no  such  inten^ 
tion.  That  finding  is  consistent  with  law;  for  there  was 
ilOthing  illegal  in  the  adventure,  and  the  captain  was  en- 
titled by  the  terms  of  the  policy  to 'sail  to  the  river  IHate, 
for  the  purpose  of  inquiring  whether  the  blockade  was  still 
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subsistiog.  There  is  no  ground  for  saying  that  iL  policy  so 
framed  is  void  ab  initio ;  for  the  blockaded  ports  were  atagreat 
distance,  and  there  was  a  fair  probability  that  the  blockade 
would  be  suspended  or  determined  by  the  time  the  ship 
arrived  there.  The  voyage  was  not  illegal^  nor  was  the  policy 
void ;  therefore  there  is  no  ground  for  granting  a  new  triaL 
Neither  is  there  any  ground  for  entering  a  nonsuit;  for 
there  was  clearly  a  total  loss  of  the  goods  at  the  moment 
when  the  ship  was  first  captured,  and  as  soon  as  the  as- 
sured heard  of  the  capture,  they  were  entitled,  as  they  did, 
to  give  notice  of  abandonment  to  the  underwriters,  and  to 
come  upon  them  for  a  total  loss.  The  goods  were  taken  pos- 
session of  by  a  superior  force,  and  were  never  restored  to 
the  possession  of  the  plaintiffs.  It  was  held  in  Holds' 
worth  V.  Wise  (a),  and  in  Parry  v.  Aberdein  (6),  that  where 
a  total  loss  of  the  goods  has  once  accrued  by  the  crew's 
desertion  of  the  ship  at  sea,  that  cannot  be  converted  into  a 
partial  loss  by  the  subsequent  restoration  of  the  ship  and 
goods.  So  here,  it  must  be  held  that  the  total  loss  of  the 
goods  which  accrued  by  the  capture  of  the  ship  has  not 
become  a  partial  loss,  or  at  all  ceased  to  be  a  total  loss,  by 
the  subsequent  rescue  of  the  ship  and  goods. 


Scarlett,  A.  G.  and  Alderson,  contrsi.  First,  the  policy 
was  void  ab  initio,  because  it  was  effected  upon  an  illegal 
voyage,  namely,  a  voyage  to  a  blockaded  port  after  notification 
had  been  published  in  the  Gazette;  and  the  vessel  sailed  on 
that  voyage.  The  fact  that  there  was  no  intention  to  violate 
the  blockade  is  no  answer  to  this  objection ;  because  the 
ship  having  been  detained  for  the  purpose  of  trying  the 
question  whether  she  had  violated  the  blockade  or  not,  it 
was  the  duty  of  the  captain  to  have  waited  for  an  adjudica- 
tion upon  that  question,  instead  of  rescuing  his  ship,  and 
thereby  committing  another  offence  against  the  law  of 
nations.  Even  if  his  rescuing  the  ship  was  justifiable,  his 
returning  with  her  to  Liverpool  was  not ;  for  his  duty  was 
(tf)lM.&R.675;7B.&C.794.      (6)  4  M.  &  R.  SiS ;  9B.&C.411. 
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to  *'  proceed  to  some  other  port  and  there  Mrait  or  dis« 
charge,"  according  to  the  liberty  reserved  in  the  policy. 
Secondly,  the  plaintiffs  had  no  right  to  claim  for  a  total  loss 
whea  they  did,  because  they  abandoned  upon  hearing  of 
the  capture,  on  the  supposition  that  the  ship  was  then  in 
the  hands  of  the  captors,  whereas  she  had  in  fact  at  that 
time  been  rescued,  and  was  in  the  course  of  her  voyage 
back  to  Liverpool.  In  Hamilton  v.  Mende$  (a).  Lord 
Mansfield  said  that  the  proposition  advanced  at  the  bar  in 
the  case  of  Goss  v.  Withers  {b),  '*  that  in  case  of  the  ship 
being  taken,  the  insured  may  demand  as  for  a  total  loss,  and 
ab^Adon,"  was  true,  provided  the  capture,  or  the  total  losa 
occasioned  thereby,  continue  to  the  time  of  abandoning  and 
of  bringing  the  action.  Bainhridge  v.  Neilson  (c)  was  decided 
upon  the  same  principle ;  and  it  seems  to  have  been  there 
doubted,  whether  in  any  case,  if  that,  which  in  its  inception 
was  a  temporary  total  loss,  turn  out  by  subsequent  events 
to  be  only  a  partial  loss,  before  any  action  brought,  the 
assured  be  entitled  to  insist  on  his  notice  to  abandon  giveti 
during  the  existence  of  such  temporary  total  loss.  In  that 
case  Lord  Ellenborough  described  the  effect  of  an  offer  of 
abandonment  to  be  this : — ''  If  it  be  made  on  supposed  facts 
which  turn  out  to  be  true,  the  assured  has  put  himself  in  a 
condition  to  insist  upon  the  abandonment ;  but  it  is  not 
enough  that  it  is  properly  made  on  facts  which  are  supposed 
to  exist  at  the  time,  if  it  turn  out  that  no  such  facts  existed." 
That  decides  the  present  case;  because  here  the  offer  of 
abandonment  was  made  upon  the  supposition  that  the 
vessel  then  remained  in  the  hands  of  the  captors ;  which 
turned  out  not  to  be  the  fact,  for  the  ship  and  cargo  had 
then  been  rescued,  and  were  on  their  return  to  Liverpool, 
where  they  afterwards  arrived,  and  continued  at  the  time 
when  the  action  was  brought. 

(fl)  2  Burr.  \  198. 

(6)  2  Burr.  683,  and  acted  upon 
by  the  bench;  for  the  decision 
there  is  reported  to  have  been  that 
an  iDsared  ship  being  taken,  the 
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insured  may  demand  as  for  a  total 
loss,  and  abandon  to  the  insurer. 

(c)  10  East,  329;  1  Campb. 
237.  Sed  vide  Smith  v.  Rohcrtton^ 
2  Dow,  474 ;  poity  53^. 
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The  Court  took  time  to  consider  of  their  judgment^ 
N^YLOR       which  was  now  delivered  by 


V. 

Taylor. 


Lord  T£NTERD£N,  C.J. — This  was  an  action  upon  a 
policy  of  insurance  dated  the  6th  of  March,  1826,  ou  goods 
by  the  ship  Monarch,  at  and  from  Liverpool  to  any  port  or 
place  in  the  River  Plate,  with  liberty,  in  the  event  of  a 
blockade,  or  being  ordered  off  the  River  Plate,  to  proceed 
to  any  other  port,  and  there  wait  or  discharge.  The  loss 
was  alleged  to  have  been  by  capture.  The  cause  was  tried 
before  me,  and  a  verdict  was  found  for  the  plaintiffs,  with 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  there  was  not  a  total  loss. 

It  appeared  at  the  trial  that  the  Monarch  sailed  from 
Liverpool  on  the  voyage  insured  on  the  1 1  th  of  March, 
1826,  and  was  proceeding  up  the  River  Plate  for  Buenos 
Ayres,  when  she  fell  in  with  a  Brazilian  frigate  below 
Monte  Video,  on  the  other  side  of  the  river,  was  detained 
and  sent  into  Monte  Video,  and,  after  remaining  there  a 
short  time,  was  sent  from  thence  for  Rio  Janeiro  for  adju- 
dication, with  the  original  master  and  first  and  second 
mates,  the  steward,  a  lascar,  another  of  her  crew,  who  was 
examined  as  a  witness  at  the  trial,  a  prize-master,  and  several 
black  and  white  soldiers  and  sailors.  She  sailed  in  com- 
pany with  several  other  vessels,  but  was  separated  from  the 
convoy.  Her  own  master  and  crew  rose  upon  the  others, 
overpowered  them,  bound  and  sent  them  all,  except  two, 
away  in  the  long  boat,  and  brought  the  ship  and  cargo  back 
to  Liverpool  in  September,  where  the  master  landed  and 
warehoused  the  goods,  and  the  plaintiffs  had  not  had  pos- 
session of  them.  In  the  interval  between  receiving  intelli- 
gence of  the  capture  and  of  the  rescue,  notice  of  abandon- 
ment was  given,  hut  not  accepted.  Notification  of  the 
blockade  of  the  ports  in  the  River  Plate,  belonging  to  the 
government  of  Buenos  Ayres,  by  the  Emperor  of  Brazil, 
was  published  in  the  London  Gazette  on  the  18th  of 
February,  1826.     The  jury   said  they  were  not  satisfied 
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that  the  master  intended  to  violate  the  blockade.  It  was 
contended  on  the  part  of  the  defendant,  both  at  the  trial 
and  on  the  motion  for  a  nonsuit,  that  the  voyage,  being  to 
a  blockaded  port  after  notification  of  the  blockade,  was 
illegal  in  its  commencement;  and  that  there  was  not  a 
total  loss  of  the  goods,  which  were  bale  goods,  they  having 
never  been  removed  out  of  the  ship,  but  brought  back  in 
her  to  Liverpool.  When  the  motion  came  to  be  discussed, 
it  was  farther  contended  on  the  part  of  the  defendant,  that 
admitting  there  was  no  intention  to  violate  the  blockade,  as 
found  by  the  jury,  the  master  ought  to  have  waited  for  an 
adjudication ;  that  his  rescuing  the  ship  was  an  act  con- 
trary to  the  law  of  nations,  and  avoided  the  policy;  or,  if 
not,  that  his  returning  to  Liverpool,  instead  of  proceedii>g 
to  some  other  port,  there  to  wait  or  discharge,  according  to 
the  terms  of  the  policy,  avoided  the  policy. 

We  are  of  opinion  that  there  is  no  ground  for  saying  that 
the  voyage  as  insured  was  illegal  in  its  commencement. 
According  to  the  opinion  of  Lord  Stowell,  in  the  case  of 
The  Shepherdess  (ir),  the  vessel  might  have  sailed  for  Buenos 
Ayres  without  contravening  the  law  of  nations,  provided  it 
was  part  of  the  original  intention  to  inquire  as  to  the  conti- 
nuance of  the  blockade  at  some  port  of  the  blockading 
country;  and  in  this  case  inquiry  might  have  been  made  at 
Monte  Video,  or  of  any  of  the  Brazilian  ships  met  with  in 
the  River  Plate;  and  the  policy  is  framed  upon  a  doubt 
whether  the  blockade  would  continue  at  the  time  of  the 
ship's  arrival  in  the  River  Plate,  and  does  not  indicate  any 
intention  to  violate  the  blockade. 

It  is  not  necessary  to  deliver  any  opinion  upon  the  effect 
of  the  rescue  or  the  return  to  Liverpool.  The  cases  of 
Anderson  v.  WalUs  (b),  and  Holdsworth  v.  Wise  (c),  are  au- 
thorities to  shew  that  a  mere  loss  of  the  adventure  by 
retardation  of  the  voyage,  without  loss  of  the  thing  insured, 
either  by  its  being  actually  taken  from  the  ship  or  spoiled. 
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does  not  constitute  a  total  loss  under  a  policy  of  insurance, 
unless  by  the  aid  and  effect  of  an  abandonment.  In  this 
case  the  goods  have  been  brought  back  to  Liverpool.  It 
does  not  appear  on  what  ground  the  master  has  detained 
them.  If  it  be  on  the  ground  of  a  claim  in  the  nature  of 
salvage^  the  plaintiffs  may  obtain  them  by  satisfying  that 
claim.  There  is  no  proof  that  the  goods  are  deteriorated. 
The  particular  adventure  on  which  they  were  sent  has, 
indeed,  been  defeated;  but  that  fact  will  not,  of  itself, 
make  the  underwriters  liable  for  a  total  loss.  If  the. aban- 
donment is  to  be  viewed  with  reference  to  the  ultimate 
state  of  facts,  as  appearing  before  the  action  was  brought, 
then,  according  to  the  opinion  of  the  Court  in  Bainbridge 
V.  Neilson  (a),  there  has  not,  for  the  reasons  already  given, 
been  a  total  loss.  We  are  aware  that  doubts  were  ex- 
pressed by  a  very  high  authority  in  the  case  of  Smith  v. 
Robertson  (6),  of  the  propriety  of  the  decision  in  Bainbridge 
V.  Neilson4  But,  notwithstanding  those  doubts,  the  rule  as 
laid  down  in  Bainbridge  v.  Neilson  was  adopted  and  acted 
upon  by  the  Court  in  the  two  subsequent  cases  of  Patterson 
V.  Ritchie  (c)  and  Brotherston  v.  Barber  (d) ;  and  we  con* 
sider  the  point  to  have  been  well  settled,  and  the  rule  pro* 
perly  established  by  those  authorities.  Our  judgment, 
therefore,  is,  that  the  rule  must  be  made  absolute  for  enter- 
ing a  nonsuit. 

Rule  absolute  for  entering  a  nonsuit. 


(a)  10  East,  329;  1  Campb.Sd?. 
{b)  2  Dow,  474. 


(c)  4  M.  &  S.  393. 
((/)  5  M.  &  S.  418. 
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Glasspool  V.  Young  and  others.  ^*-^v-"%*' 

iHIS  was  an  action  of  trover  against  the  late  sheriff  of  ^  ™»"  «"<! 
o  J    I  •        ir-  f  woman  had 

burrey   and  his  officers^   for   certain   goods   and    chattels  been  married, 

alleged  to  be  the  property  of  the  plaintiff.     Plea,  not  guilty;  a'^d  were  co- 
and  issue  thereon.     At  the  trial  before  Lord  Tenterden,  C.J.  ther.     G^ds, 
at  the  London  adjourned  sittings  after  Trinity  term,  1828,  the  belonged  to 
case  was  this: — In  1823,  the  plaintiff,  who  was  then  a  the  woman 

before  the 

widow,  intermarried  with  one  Mearing,  the  goods  in  ques-  marriage,  were 
tion   being  then  her  property.      In    1824  judgment  was  seized  and 
entered  up  against  Mearing  on  a  warrant  of  attorney,  and  execution 

a  writ  of  fieri  facias  was  sued  out,  under  the  authority  of  **g»'"8^^lj® 

.  .         .         man.    The 

which  the  defendants  seized  the  goods  in  question,  in  a  woman  after- 
house  where  the  plaintiff  and  Mearing  were  living  together  yg^d  that  the 
as  husband  and  wife.     Mearing  moved  the  Court  for  a  rule  marriage  was 
to  set  aside  the  judgment ;  and  the  plaintiff  made  an  affidavit  that  she  might 

in  support  of  the  rule,  in  which  she  described  herself  as  ""^^^ovenn 

.  "^  trover  against 

his  wife.     The  rule  was  referred  to  the  master,  who  directed  the  sheriff  the 

that  the  judgment  should  stand.     The  defendants  then  sold  [^^  good^ 
the  goods.     Two  years  afterwards  the  plaintiff  discovered,  though  ex- 
that  at  the  time  when  she  intermarried  with  Mearing  he  price  for  which 
had  another  wife  living,  of  which  she  gave  notice  to  the  they  were  sold, 
defendants,  and  demanded  restitution  of  her  goods,  which 
being  refused,  she  brought  the  present  action.     It  was  con* 
tended  on  the  part  of  the  defendants,  that  they  were  justified 
in  seizing  the  goods  as  Mearing's,  inasmuch  as  the  plaintiff 
was  then  living  with  him  as  his  wife,  and  afterwards  repre- 
sented herself  as  his  wife  in  her  affidavit.     Lord  Tenterden 
told  the  jury,  that  if  the  goods  belonged,  not  to  Mearing, 
but  to  the  plaintiff,  at  the  time  of  the  seizure,  she  was 
entitled  to  recover,  unless  something  had  since  occurred  to 
deprive  her  of  her  right;  that  if  she  had  lived  with  Mearing 
as  his  wife,  and  represented  herself  to  be  so,  knowing  at 
the  time  that  she  was  not  so,  she  would  not,  perhaps,  now 
be  permitted  to  say  that  she  was  not  then  his  wife;  and 
bis  lordship  left  it  to  them  to  say  whether,  at  the  time  of 
levying  the  execution  and  of  making  the  affidavit,  the  plaintiff 
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did  or  did  not  know  that  Mearitig  had  another  wife  living ; 
if  not,  he  directed  them  to  find  a  verdict  for  the  plaintiff. 
The  jury  found  a  verdict  for  the  plaintiff  for  the  full  value 
YouMo.  Qf  j|jg  goods,  which  exceeded  the  sum  for  which  they  »nld 
under  the  execution.  Liberty  was  reserved  to  the  defend- 
ants to  move  either  to  enter  a  nonsuit  or  to  reduce  the 
damages;  and  a  rule  nisi  having  been  afterwards  obtained 
accordingly, 

Gurney  and  Corny n  now  shewed  cause.  The  jury  have 
by  their  finding  negatived  fraud,  the  existence  of  which 
alone  could  invalidate  the  plaintiff's  right  to  the  goods;  it 
is  clear,  therefore,  that  she  in  entitled  to  recover.  The 
goods  were  her*s,  and  were  seized  for  the  debt  of  Mearing; 
therefore  the  case  is  the  simple  one  of  a  sheriff  being 
directed  to  seize  the  goods  of  one  person,  and  by  mistake 
seizing  those  of  another,  a  mistake  for  which  he  must  make 
compensation.  At  the  time  of  the  seizure  the  plaintiff 
believed  that  she  was  the  wife  of  Mearing,  and  conse« 
quently  that  the  goods  were  his,  and,  acting  under  that 
belief,  she  submitted  to  the  seizure  without  resistance;  but 
that  cannot  operate  as  an  estoppel  against  her,  or  be  con- 
sidered as  a  consent  on  her  part,  because  she  was  not  then 
cognisant  of  the  fact  which  alone  gave  her  the  right  of 
resistance.  Edivards  v.  Bridges  (a)  was  a  much  stronger 
case  than  the  present.  There  the  plaintiff  cohabited  with 
one  Salmon,  and  passed  as  his  wife.  A  writ  of  fieri  facias 
issued  against  his  goods,  and  when  the  officer  went  to 
execute  it,  she  represented  herself  to  be  his  wife,  but  before 
the  seizure  and  sale  claimed  the  goods  as  her*s ;  and  al- 
though she  had  represented  herself  as  the  wife  of  Salmon, 
knowing  that  she  was  not  so,  she  was  held  entitled  to 
recover  upon  proving  that  the  goods  were  her's.  First, 
therefore,  there  is  no  ground  for  entering  a  nonsuit  in  this 
case;  nor,  secondly,  is  there  any  ground  for  reducing  the 
damages;  because,  if  the  plaintiff  is  entitled  to  a  verdict  at 

(fl)  SStark.  N.P.C.  396. 
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all,. she  is  clearly  entitled  to  a  verdict  for  the  full  value^of 
the  property  which  has  been  unlawfully  converted  by  the 
defendants. 

Scarlett^  A.G.,  and  Coliman,  contrd.  First,  the  plaintiff 
is  not  entitled  to  recover  at  all.  The  present  case  is  very 
distinguishable  from  that  of  Edwards  v.  Bridges*  There 
the  sheriff  received  notice  before  the  goods  were  either  sold 
or  seized  that  they  were  the  property  of  the  plaintiff,  and 
not  of  the  party  against  whom  the  execution  had  issued; 
and  notwithstanding  that  notice  he  wilfully  took  upon  him- 
self the  risk  of  proving  that  the  goods  belonged,  not  to  the 
plaintiff,  but  to  the  debtor.  Here,  the  sheriff  received  no 
such  notice;  nor  was  there  any  thing  to  put  him  on  his 
guard;  on  the  contrary,  the  plaintiff  held  herself  out  as 
the  wife  of  Mearing  at  the  time  when  the  execution  went 
in,  and  continued  to  do  so  for  two  years  after  the  execution 
was  executed.  Now,  when  the  sheriff  is  deceived  by  the 
misrepres'&ntation  of  a  party  as  to  a  fact,  his  knowledge  of 
which  may  influence  his  conduct,  that  party  cannot  turn 
round  upon  the  sheriff  and  sue  him  for  an  error,  of  which 
he  has  himself  been  the  cause.  Morgans  v.  Bridges  {a)  is 
an  authority  for  this  position.  There  Lord  Ellenborough 
said,  "  Where  a  party  has  misrepresented  himself,  and  taken 
a  name  which  does  not  belong  to  him,  it  is  not  permitted 
to  him  to  take  advantage  of  his  own  wrongful  act,  so  as  to 
enable  him  to  avoid  the  consequences  of  it;  for  a  mistake 
induced  by  his  own  aflirmation  cannot  give  him  a  right  of 
action.  I  remember  a  case  to  this  effect  before  Lord 
Loughboroughy  where  a  person  had  obtruded  himself  instead 
of  another  on  the  sheriff's  officers,  and  afterwards,  having 
been  arrested,  brought  an  action  against  them,  and  Lord 
Loughborough  held  that  it  would  not  lie.  I  dissented  at 
the  time  from  the  decision,  but  on  fuller  consideration  I 
have  been  satisfied  that  the  case  was  rightly  determined." 
Mace  V.  Cadell  (Jj)  is  to  the  same  effect,  and  that  case  was 
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1829.        mentioiied  with  approbation  bj  the  Court  of  Commoo 
Pleas  in  Edtcurds  \.  Fartbroiheria).    As  to  the  question 


G 


T.  of  fraud,  it  is  perfectly  immaterial  to  the  sheriff  whether 

ocsc.       ^^  representation  made  bj  the  plaintiff  was  fraudulent  or 
not;  it  was  false,  if  not  fraudulent,  and  equally  had  the 
effect  of  deceiving  him  [b).     The  sheriff  is  entitled  to 
protection  in  all  cases  where  he  has  no  means  of  know- 
ing what   are   the  rights  of  the  parties;   and   it  makes 
no  difference  that  the  parties  themselves  did  not  know 
what  their  own  rights  were  at  the  time  when  the  sheriff 
acted.     In  the  case  of  an  execution  Irregularly  bsned,  and 
afterwards  set  aside,  the  sheriff  would  be  justified  in  baring 
acted  under  it;  Cola  \.  Wright  (c) ;  and  there  is  the  greater 
reason  for  holding  the  sheriff  protected  in  this  case,  inas- 
much as  otherwise,  without  any  fault  on  his  part,  he  will 
be  rendered  liable  for  a  loss,  in  respect  of  which  he  will 
have  no  remedy  over  against  any  person.     Secondly,,  at 
all  events  the  plaintiff  is  not  entitled  to  recover  iu  this 
form  of  action.     This  is  an  action  of  trover,  to  support 
which  the  plaintiff  must  shew,  not  only  his  own  right  of 
property,    but  a   wrongful   conversion   by  the  defendant 
Now  it  is  not  every  intermeddling  with  the  property  of 
another  that  constitutes  a  wrongful  conversion.   Here,  there 
was  an  intermeddling  with   the  property  of  the  plaintiff, 
but  not  a  wrongful  conversion  of  it,  by  the  sheriff.     The 
conduct  of  the  plaintiff  amounted  to  a  licence  to  the  de- 
fendants to  sell;  and  though  she  might  at  any  time  have 
retracted  that  licence  as  against  a  wrong-doer,  she  cannot 
be  allowed  to  do  so  for  the  purpose  of  casting  a  liability 
upon  persons  who  were  not  wrong-doers.     It  is  the  same 
thing  as  if  the  supposed  husband    bad  sold  these  goods 
with  her  assent.     Had  an  action  of  trespass  been  brought, 
defendant  might  have  pleaded  licence.     The  plaintiff 
been  married  to  Mearing  in  fact,  though  the  marriage 
not  valid  in  law.     By  that  marriage  she  had  given  up 
goods  to  her  husband  de  facto ;  and  when  they  were 

:ooi«  k  p.  W3.       CW  Vide  post,  538,  (a),        (c)  4  Taunt.  lOa. 
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seized  and   sold   as  his  goods«   she  made  no  objection. 

Under  such  circumstances  she  ought  not  to  be  allowed  to 

complain  of  the  defendants  as  having  wrongfully  converted 

her  goods.     Thirdly,  the  verdict,  if  sustainable  at  all,  is       Youno. 

good  only  for  damages  to  the  amount  of  the  sum  realized 

by  the  sale  of  the  goods;  for  it  .would  surely  be  unjust  to 

fix  the  defendants  with  the  payment  of  the  full  value  of 

goods,  which  produced  at  the  sale  little  more  than  half 

their  estimated  value. 

Lord  Tenterden,  C.J. — I  am  of  opinion  that  this  rule 
must  be  discharged.  It  certainly  may  be  hard  upon  the 
sheriff  that  he  should  be  held  liable  in*such  a  case  as  the 
present,  where  no  misconduct  can  be  imputed  to  him  or 
to  his  officers;  but  I  fear  we  should  be  laying  down  a  bad 
precedent,  if  we  were  to  break  in  upon  an  established  rule 
of  law  merely  on  account  of  the  hardship  which  attends  its 
application  in  this  particular  case.  It  is  a  well  established 
rule  of  law,  that  if  by  process  the  sheriff  is  directed  to  seize 
the  goods  of  ji.,  and  he  takes  those  of  £.,  he  is  liable  to  be 
sued  in  trover  for  them.  We  must  not  enter  into  a  discus* 
sion  of  the  particular  circumstances  of  each  case;  it  is 
better  to  abide  by  the  general  rule  of  law.  But  it  was 
said  that  the  plaintiff  having  looked  on  and  submitted, 
having  seen  the  goods  removed  without  expressing  any  dis- 
sent, could  not  recover.  The  case  was  compared  by  the 
Attorney-General  to  that  of  a  sale  made  with  her  assent  by 
the  supposed  husband,  as  in  Morgans  v.  Brydges(a),  That 
was  a  very  different  case  from  the  present.  An  execution 
is  a  proceeding  in  invitum;  and  the  plaintiff  in  this  case 
acquiesced  because  she  did  not  then  know  that  she  had  the 
power  to  resist,  though  she  afterwards  discovered  her  error. 
The  case,  therefore,  comes  simply  to  this,  that  the  defend- 
ants took  by  mistake  goods  which  in  fact  and  in  law  be- 
longed to  the  plaintiff.  The  plaintiff  is  not  bound  by  the 
price  which  the  goods  fetched  in  a  sale  of  this  kind. 

(o)  1  B.  &  A.  647. 
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inentiooed  with  approtwtioD  by  the  Court  of  Commoti 
Pleas  ID  Edward*  t.  Farefrrafier  (a).  Ai  to  the  qneitios 
of  fraud,  it  a  perfectly  immaterial  to  the  sheriff  whether 
the  representation  made  bj  the  plaintiff  was  fraudulent  or 
not;  it  was  false,  if  not  fraudulent,  and  equally  had  the 
effect  of  deceiving  him  (6).  The  sheriff  is  entitled  to 
]Ht>teclioD  in  all  cases  where  he  has  no  means  of  know- 
ing what  are  the  rights  of  the  parties ;  and  it  makes 
no  difference  that  the  parties  themselves  did  not  know 
what  their  own  rigbu  were  at  the  time  when  the  sheriff 
acted.  In  the  case  of  an  execution  irregularly  issued,  and 
afterwards  set  aside,  the  sheriff  would  be  justified  in  having 
acted  under  it;  Co/ei  v.  Wrigkt  (c) ;  and  there  is  the  greater 
reason  for  holding  the  sheriff  [M-otected  in  this  case,  inas- 
much as  otherwise,  without  any  fault  on  his  part,  he  will 
be  rendered  liable  for  a  loss,  in  respect  of  which  he  will 
have  no  remedy  over  against  any  person.  Secondly,,  at 
all  events  the  plaintiff  is  not  entitled  to  recover  in  this 
form  of  action.  This  is  an  action  of  trover,  to  support 
which  the  plaintiff  must  shew,  not  only  his  own  right  of 
property,  but  a  wrongful  conversion  by  the  defendauL 
Now  it  is  not  every  intermeddling  with  the  property  of 
another  that  constitutes  a  wroi>gful  conversion.  Here,  there 
was  an  intermeddling  with  the  property  of  the  plaintiff, 
but  not  a  wrongful  conversion  of  it,  by  the  sheriff.  The 
conduct  of  the  plaintiff  amounted  to  a  licence  to  the  de- 
fendants to  sell;  and  though  she  might  at  any  time  have 
retracted  that  licence  as  against  a  wrong-doer,  she  ctanot 
be  allowed  to  do  so  for  llie  [lurposc  of  ciisting  a  liability 
upon  persons  who  were  not  wrong-doers.  It  is  the  s 
thing  as  if  the  supposed  liutibiinii  had  sold  these  \ 
with  her  assent.  Had  an  iictioii  oT  trespass  been  b 
the  defendant  might  have  pleatled  licence.  Th*/ 
had  been  married  to  Meariiig  in  fact,  though  1 
was  not  valid  in  law.  By  that  murriage  i 
the  goods  to  her  husband  dc 
(fl)  3  Moore  &  P.  803.        (6)  yidc  post,  S 
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who  was  a  broker,  had  purchas^  for  the  plaintiff  fifty 
shares  in  the  Continental  Gas  Company^  representing  to 
him  at  the  time  of  the  puirchase  that  8/.  per  share  had  been 
akeady  paid  upon  those  shares,  whereas  in  truth  only  5/. 
per  share  had  been  paid.  The  action  was  brought  to 
recover  the  remaining  3/.  per  share.  The  plaintiff  tendered 
in  evidence  an  unstamped  note,  signed  by  the  defendant, 
and  in  the  following  terms: — ''  Bought  for.  Mr.  Tomkim 
fifty  Continental  Gas  shares,  at  2/.  premium,  (8/.  already 
paid)  500/.;  commission  6/.  5s» — 506/.  5s."  It  was  ob- 
jected on  the  part  of  the  defendant  that  this  note  could  not 
be  received  in  evidence  for  want  of  a  stamp,  inasmuch  as  it 
was  a  memorandum  of  a  contract,  not  for  the  sale  of  goods, 
wares,  and  merchandizes,  and,  therefore,  required  to  be 
stamped  by  the  55  Geo.  S,  c.  184,  Sched.  Part  I.  In  reply 
it  was  contended,  that  the  note  was  nothing  more  than  an 
account  furnished  by  a  broker  to  bis  principal,  and  was 
analogous  to  brokers'  notes  upon  sales  of  stock.  The 
Lord  Chief  Justice  received  the  evidence,  but  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit,  if  the  verdict 
should  be  against,  him.  The  jury  having  found  for  the 
plaintiff,  and  a  rule  nisi  having  afterwards  been  obtained 
for  a  nonsuit,  on  the  ground  that  the  note  was  improperly 
received  in  evidence,  or  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  evidence, 


Gurnej/ uud  Corny u  now  shewed,  cause. .  The  note  re- 
quired no  stamp,  and  was  properly  received  in  evidence. 
The  cause  of  action  did  Bot>arise  out  of  the  note  itself,  or 
out  of  any  contract  of  which  it  could  be  evidence.  The 
action  was  brought  to  recover  money  due  to  the  plaintiff  by 
means  of  an  implied  contract  proceeding  from  the  fact  of  the 
defendant's  having  received  that  money  for  Xhe  use  of  the 
plaintiff.  The  note  was  produced  in  evidence  merely  for 
the  purpose  of  proving  the  representation  made  by  th'e  de- 
fendant that  8/.  per  share  had  been  paid  ;  and  the  facts  that 
on  the  faith  of  that  representation  he  had  received  8/.  per 
share  from  the  plaintiff,  and  that  only  5/.  per  share  had  been 
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The  Court  took  time  to  consider  of  their  judgment 
^^^^j^       which  was  now  delivered  by 


V. 

Taylor. 


Lord  Tenterden,  C.J. — This  was  an  action  upon  a 
policy  of  insurance  dated  the  6th  of  March,  1826,  on  goods 
by  the  ship  Monarch,  at  and  from  Liverpool  to  any  port  or 
place  in  the  River  Plate,  with  liberty,  in  the  event  of  a 
blockade,  or  being  ordered  off  the  River  Plate,  to  proceed 
to  any  other  port,  and  there  wait  or  discharge.  The  loss 
was  alleged  to  have  been  by  capture.  The  cause  was  tried 
before  me,  and  a  verdict  was  found  for  the  plaintiffs,  with 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  there  was  not  a  total  loss. 

It  appeared  at  the  trial  that  the  Monarch  sailed  from 
Liverpool  on  the  voyage  insured  on  the  11th  of  March, 
18^6,  and  was  proceeding  up  the  River  Plate  for  Buenos 
Ayres,  when  she  fell  in  with  a  Brazilian  frigate  below 
Monte  Video,  on  the  other  side  of  the  river,  was  detained 
and  sent  into  Monte  Video,  and,  after  remaining  there  a 
short  time,  was  sent  from  thence  for  Rio  Janeiro  for  adju- 
dication, with  the  original  master  and  first  and  second 
mates,  the  steward,  a  lascar,  another  of  her  crew,  who  was 
examined  as  a  witness  at  the  trial,  a  prize-master,  and  several 
black  and  white  soldiers  and  sailors.  She  sailed  in  com- 
pany with  several  other  vessels,  but  was  separated  from  the 
convoy.  Her  own  master  and  crew  rose  upon  the  others, 
overpowered  them,  bound  and  sent  them  all,  except  two, 
away  in  the  long  boat,  and  brought  the  ship  and  cargo  back 
to  Liverpool  in  September,  where  the  master  landed  and 
warehoused  the  goods,  and  the  plaintiffs  had  not  had  pos- 
session of  them.  In  the  interval  between  receiving  intelli- 
gence of  the  capture  and  of  the  rescue,  notice  of  abandon- 
ment was  given,  but  not  accepted.  Notification  of  the 
blockade  of  the  ports  in  the  River  Plate,  belonging  to  the 
government  of  Buenos  Ayrcs,  by  the  Emperor  of  Brazil, 
was  published  in  llic  London  Gazette  on  the  18th  of 
February,  J826.     The  jury  said  they  were  not  satisfied 


TRINITY  TERM,   X  GEO.  IV. 

that  the  master  intended  to  violate  the  blockade.  It  was 
contended  on  the  part  of  the  defendant,  both  at  the  trial 
and  on  the  motion  for  a  nonsuit,  that  the  voyage,  being  to 
a  blockaded  port  after  notification  of  the  blockade,  was 
illegal  in  its  commencement;  and  that  there  was  not  a 
total  loss  of  the  goods,  which  were  bale  goods,  they  having 
never  been  removed  out  of  the  ship,  but  brought  back  in 
her  to  Liverpool.  When  the  motion  came  to  be  discussed, 
it  was  farther  contended  on  the  part  of  the  defendant,  that 
admitting  there  was  no  intention  to  violate  the  blockade,  as 
found  by  the  jury,  the  master  ought  to  have  waited  for  an 
adjudication;  that  his  rescuing  the  ship  was  an  act  con- 
trary to  the  law  of  nations,  and  avoided  the  policy;  or,  if 
not,  that  his  returning  to  Liverpool,  instead  of  proceedii>g 
to  some  other  port,  there  to  wait  or  discharge,  according  to 
the  terms  of  the  policy,  avoided  the  policy. 

We  are  of  opinion  that  there  is  no  ground  for  saying  that 
the  voyage  as  insured  was  illegal  in  its  commencement. 
According  to  the  opinion  of  Lord  Stowell,  in  the  case  of 
The  Shepherdess  (n),  the  vessel  might  have  sailed  for  Buenos 
Ayres  without  contravening  the  law  of  nations,  provided  it 
was  part  of  the  original  intention  to  inquire  as  to  the  conti- 
nuance of  the  blockade  at  some  port  of  the  blockading 
country;  and  in  this  case  inquiry  might  have  been  made  at 
Monte  Video,  or  of  any  of  the  Brazilian  ships  met  with  in 
the  River  Plate;  and  the  policy  is  framed  upon  a  doubt 
whether  the  blockade  would  continue  at  the  time  of  the 
ship's  arrival  in  the  River  Plate,  and  does  not  indicate  any 
intention  to  violate  the  blockade. 

It  is  not  necessary  to  deliver  any  opinion  upon  the  effect 
of  the  rescue  or  the  return  to  Liverpool.  The  cases  of 
Anderson  v.  Wallis  (6),  and  Holdsworth  v.  Wise  (c),  are  au- 
thorities to  shew  that  a  mere  loss  of  the  adventure  by 
retardation  of  the  voyage,  without  loss  of  the  thing  insured, 
either  by  its  being  actually  taken  from  the  ship  or  spoiled. 
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inspector  of  corn   returns  of  and  for  the  said  city  and 
county,  as  deponent  has  been  informed  and  verily  believes.*-' 

Alderson  and  Patteson  shewed  cause.  This  rule  must  be 
discharged.  Assuming  for  the  present  that  the  offices  of 
inspector  of  corn  returns  and  of  alderman  are  so  incompft- 
tible,  that  the  acceptance  of  the  former^  not  being  a  cor- 
porate office^  will  vacate  the  latter,  it  ought  at  least  dis- 
tinctly to  appear  that  the  defendant  has  been  legally  ap^ 
pointed  to  the  office  of  inspector  of  corn  returns.  That 
does  not  appear  upon  the  affidavit  upon  which  this  rule 
was  obtained.  The  appointment  to  this  office  is  regulated 
by  the  statute  9  Geo.  4,  c.  60,  s.  20  of  which  provides,  that 
in  every  city  being  a  county  of  itself,  the  mayor  and  justices 
of  the  peace  assembled  at  the  general  quarter  sessions  of 
such  city,  or  some  adjournment  thereof,  shall  have  the  same 
powers  given  by  the  preceding  clause  to  justices  of  the 
peace  for  counties ;  one  of  which  is  the  appointment  of 
inspectors  of  corn  returns.  The  relator,  therefore,  ought 
to  have  shewn  by  his  affidavit  that  the  defendant  was  ap- 
pointed by  the  mayor  and  justices  of  the  peace  of  Norwich 
assembled  at  a  general  or  adjourned  quarter  sessions.  It 
is  not  sufficient,  in  any  case  of  this  kind,  to  shew  that  the 
defendant  has  exercised  the  office,  the  acceptance  of  which 
is  urged  as  the  ground  for  removing  him  from  a  corporate 
office,  much  less  is  it  sufficient  in  the  present  case.  In 
Rex  V.  Sttfthe  (a),  where  it  was  held  that  the  affidavit  of  a 
relator  in  a  motion  for  a  quo  warranto,  that  he  had  becif 
informed  and  believed  that  the  defendant  exercised  the 
office  which  he  was  charged  with  usurping,  was  sufficient, 
the  affidavit  applied  to  the  office  from  which  it  was  sought 
to  remove  the  defendant;  here  it  applies  to  the  office,  the 
acceptance  of  which  is  urged  as  the  ground  of  removing 
the  defendant  from  his  corporate  office:  a  circumstance 
which  effectually  distinguishes  that  case  from  the  present. 

Scarlett y  A.  G.  and  Campbell,  contrsi.     The  affidavit  is 
(fl)  9  D.  &  R.  226;  C  D.  &  C.  245. 
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sufficient,  being  uncontradicted.     It  states  the  information        1829. 
and  belief  of  the  deponent  that  the  defendant  executed  the 
office,  which  it  has  for  many  years  been  the  practice  of  the 
Court  to  admit  as  sufficient,  if  uncontradicted.     Rex  v» 
Sit/the  (fl). 

Lord  Tenterden,  C.  J. — I  think  this  rule  ought  to  be 
discharged,  and  that  we  may  discharge  it  without  at  all 
breaking  in  upon  what  has  been  truly  stated  as  the  practice 
of  the  Court  in  former  cases.  The  affidavit  states  the  in- 
formation and  belief  of  the  deponent  that  the  defendant 
has  executed  the  office  of  inspector  of  corn  returns  for  the 
city  of  Norwich.  But  his  merely  executing  that  office, 
unless  he  has  been  legally  appointed  to  it,  will  not  vacate 
his  office  of  alderman.  Those  who  seek  to  remove  a  man 
from  one  office,  by  shewing  that  he  fills  another  which  is 
incompatible  with  that  one,  must  shew  clearly  that  he 
legally  fills  the  office  which  is  said  to  be  incompatible,  and 
the  acceptance  of  which  is  supposed  to  vacate  the  former. 
Here  the  affidavit  shews  no  such  thing.  It  states,  indeed, 
that  the  defendant  had  been  appointed  inspector  of  corn 
returns,  as  the  deponent  believed,  assigning  as  the  ground 
of  his  belief  that  the  deponent  had  seen  an  entry  of  such 
appointment  in  the  books  kept  by  the  clerk  of  the  peace, 
by  which  it  appeared  that  the  appointment  was  made  at  a 
meeting  of  justices.  Now  if  the  affidavit  had  stated  in  the 
most  unequivocal  terms  that  the  defendant  had  been  ap- 
pointed at  a  meeting  of  justices,  that  would  not  have 
sufficed  to  shew  a  legal  appointment,  because  the  legisla- 
ture have  thought  proper  to  require  that  the  appointment 
shall  be  made  by  the  mayor  and  justices  Assembled  at 
quarter  sessions.  Unless  the  defendant  was  appointed  by  the 
mayor  and  justices  assembled  at  quarter  sessions,  he  never 
filled  the  office  of  inspector  of  corn  returns,  and,  conse- 

(a)  9  D.  &  R.  226 ;  6  B.  &  C.      which  this  point  was  clecided  in 
245.    And   see   Res  v.  Hanooody      Rex  v.  Sly  the, 
2  East,  177,  upon  the  authority  of 
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quently,  canoot,  by  reason  of  his  acceptance  of  that  office, 
have  vacated  that  of  alderman.  For  these  reasons  it  seems 
to  me  that  this  rule  must  be  discharged ;  but  I  think  it 
should  be  without  costs. 


The  other  Judges  concurred. 


Rule  discharged,  without  costs. 


Af^er  a  verdict 
for  the  defend- 
ant and  a  rule 
absolute  for  a 
Dew  trial,  the 
plaintiff  dis- 
continues the 
action :— The 
defendant  is 
entitled  to 
the  costs  of 
the  trial. 


Sweeting  v.  Halse. 

In  this  case  a  verdict  having  been  found  for  the  defendant, 
the  plaintiff  obtained  a  rule  absolute  for^a  new  trial  (a). 
He  afterwards  obtained  a  rule  nisi  for  liberty  to  amen^  bis 

declaration,  upon  payment  of  costs,  by  adding  new  coants ; 

* 

which  rule  was,  after  argument,  discharged  (6).  He  sub- 
sequently obtained  a  rule  to  discontinue  the  action,  and 
upon  taxation  the  master  allowed  the  defendant  the  costs 
of  the  trial.  He  had  now  obtained  a  rule  nisi  for  the  master 
to  review  his  taxation,  upon  the  ground  that  the  rule  for 
the  new  trial  having  been  silent  as  to  costs,  the  defendant 
should  not  have  been  allowed  the  costs  of  the  trial.  Against 
this  last  rule 


Barstow  now  shewed  cause.  The  plaintiff  ought  not  to 
have  taken  out  the  common  rule  to  discontinue ;  because 
that  can  only  be  taken  out,  at  the  latest,  before  trial,  and 
here  a  trial  has  been  had.  He  ought  to  have  made  a  special 
application  to  the  Court  for  leave  to  discontinue,  and  the 
Court  could  then  have  laid  him  under  reasonable  terms.  In 
that  case  the  plaintiff  would,  no  doubt,  have  been  ordered  to 
pay  the  costs  of  the  trial ;  and  he  cannot  be  allowed  to 
stand  in  a  better  situation  now,  upon  the  discussion  of  this 
rule,  than  he  would  if  he  had  applied  to  the  Court  for  leave 
to  discontinue.  But  independently  of  that  point,  the  master 
(a)  Ante,  287.  (6)  Ante,  383. 
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b«8  done  right  in  allowing  the  defendant  the  costs  of  the 
trial.  No  good  reason  can  be  adduced  why  a  plaintiff,  who 
seeks  to  discontinue,  should  not  pay  all  the  costs  of  a  suit 
which  he,  by  his  rule,  admits  he  is  unable  to  maintain. 
The  case  of  Gray  v.  Cox  (a)  will  be  cited  on  the  other  side, 
but  there  the  verdict  had  been  in  favour  of  the  plaintiff; 
and  the  Court,  in  holding  that  the  defendant  was  not  en- 
titled, u[k)n  a  rule  for  discontinuance,  to  the  costs  of  the 
trial,  proceeded  upon  the  established  principle,  that  a  party 
cannot  be  allowed  the  costs  of  a  trial  in  which  he  has  been 
defeated.  Here  the  verdict  having  been  in  favour  of  the 
defendant,  if  the  cause  had  gone  on  to  a  new  trials  and  the 
verdict  had  been  again  found  for  the  defendant,  he  would 
have  been  entitled  to  the  costs  of  both  trials,  which,  for 
the  r|a9ons  already  given,  could  not  have  been  the  case  in 
Gra^.  CoX.  The  case  of  Jackson  v.  Ilallam  (Jb)  is,  upon 
this  principle,  expressly  in  favour  of  the  present  defendant. 
There  the  plaintiff  obtained  a  verdict;  the  Court  set  aside 
that  verdict,  on  the  ground  that  the  judge  had  misdirected 
the  jury  in  point  of  law;  but  the  defendant,  without  again 
going  to  trial,  gave  the  plaintiff  a  cognovit ;  and  the  Court 
held  that  the  plaintiff  was  entitled  to  the  costs  of  the  trial. 
The  Lord  Chief  Justice  there  said,  ''  If  the  plaintiff  had 
obtained  a  verdict  on  the  second  trials  he  would  only  have 
been  entitled  to  the  costs  of  that  trial.  Instead,  however, 
of  taking  the  benefit  of  a  second  trial,  the  defendant  has 
acknowledged,  by  giving  a  cognovit,  that  he  had  no  ground 
of  defence  to  the  action,  and  that  the  first  verdict  was  right 
upon  the  merits.  It  seems  to  me,  therefore,  that  in  point 
of  justice  he  ought  to  pay  the  costs  of  the  trial ;  and  Booth 
V,  Atherton  (c)  is  an  authority  to  shew  that  such  is  the  rule 
of  law."  Here  the  plaintiff  did  not  chuse  to  take  the 
benefit  of  a  second  trial,  and,  by  abandoning  his  action, 
has  shewn  that  the  first  verdict  was  right  upon  the  merits. 

(«)  8  D.  &  R.  S20;  5  B.  &  C.  458.  {c)  6  T.  R.  144 

(5)  3B.&A.317. 
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Chitti/,  contr^.     The  case  of  Jackton  v.  Hallam  {a)  is 
Sweeting     "^'  applicable  to  the  present^  because  there  the  defendant 
V*  clearly  shewed  by  his  conduct  in  giving  the  cognovit^  that 

the  plaintiff  had  a  good  cause  of  action  on  the  merits. 
Here  the  plaintiff,  by  discontinuing,  has  admitted  only  that 
he  cannot  succeed  upon  the  present  record;  and  the  oppo- 
sition that  was  made  (6)  to  his  application  for  leave  to  amend, 
shews  that  the  defendant  was  conscious  that  be  was  liable 
to  an  action,  and  that  the  verdict  which  he  obtained  on  the 
trial  was  not  right  upon  the  merits.  If  the  plaintiff  hail 
procured  the  instrument  to  be  stamped  before  he  went  to 
trial,  he  would^  upon  the  record  as  it  then  stood,  have 
obtained  a  verdict  which  could  not  have  been  set  aside ; 
gnd  it  is  not  denied  that  the  plaintiff^  if  he  commences  i 

fresh  action,  will  be  entitled  to  a  verdict  on  the  merit^t 

■ 

Lord  Tenterden^  C.J. — I  think  this  rule  ought  to  be 
discharged.     When  a  party  applies  for  leave  to  discontinue 
his  action,  the  terms  upon  which  he  shall  be  allowed  to  do 
so  are  discretionary  with  the  Court.     The  new  trial  in  this 
case  was  granted  in  consequence  of  the  objection  taken  bj 
the  plaintiff  himself,  that  an  unstamped  instrument  bad 
improperly  been  laid  before  the  jury.    The  plaintiff  was 
entitled  to  take  that  objection;  but  he  is  not  entitled,  when 
taking  such  an  objection,  to  assume  that  the  merits  are 
with  him.     He  had  the  opportunity  of  taking  the  cause 
down  to  a  second  trial,  and  he  knew  that,  on  the  second 
trial,  the  unstamped  instrument  would  not  be  laid  before 
the  jury;  yet,  for  some  reason  or  other,  he  did  not  chuse 
to  try  the  cause  again.     He  may  bring  a  fresh  action,  per- 
haps successfully;  but,  with  these  facts  at  present  before 
us,  I  think  he  ought  not  to  be  allowed  to  discontinue  the 
present  action  without  paying  the  costs  of  the  trial  at  which 
he  was  unsuccessful.     Thus  much  appears  to  me  upon 
principle;  hut  I  think  also  that  the  case  which  has  been 
cited,  of  Jackson  v.  Hallam^  is  expressly  an  authority  in 

(o)  2  B.  &  A.  Sir.  (6)  Ante,  383. 
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point  to  shew  that  the  plaintiff,  by  discontinuing  the  action, 

has  admitted  the  verdict  to  be  right.  Sweeting 

The  other  Judges  concurred.  Ualse. 

Rule  discharged. 


Jones  and  others,  Assignees  of  Sykes  and  Bury,  Bank- 
rupts, r.  Fort. 

In  this  case  the  first  count  of  the  declaration  charged  the  ^  trader*  in 

defendant  with  deceitfully  obtaining  possession  of  five  bills  of  bankruptcy, 

of  exchange,  under  pretence  of  getting  them  discounted :  "«"v«^°  *^>"* 

there  were  other  counts  in  trover,  alleging  a  conversion  after  a  creditor, 

the  bankruptcy.     Plea,  not  guilty ;  and  issue  thereon.     At  Jhe^^nJoney  due 

ibe  trial  before  Lord   Tenterden,   C  J.,   at  the  London  upon  them 

,.  1     •    •  r       m  •   •  .«^rt  r  \    I  after  the  bank- 

adjourned  sittmgs  after    Irmity  term,    \S2S,{a)  the  case  ruptcy.    The 

was  this : — The  action  was  brought  to  recover  the  value  of  assig"*^^ 

brought  trover 

five  bills  of  exchange,  which  had  been  delivered  by  the  for  the  bills  :-« 
bankrupts  to  the  defendant,  as  the  plaintiffs  alleged,  in  "^It' t^f ^the*^ 
contemplation  of  bankruptcy.     One  of  the  bills  was  for  money  by  the 
SOOOL,  drawn  on  Jatnes  Hunter  &  Co.,  due  the  23d  of  July,  ^^^  ^  conw- 
1826;  one  was  for  1500/.,   drawn  on  M'Lachlan  &  Co.,  sion,  and  that 
due  the  21st  of  October,  1826;  and   three  were  for  5001.  could  not  re- 
each,  drawn  on  Thomas  Fereuson,  two  due  on  the  29th  of  ^®^"  without 

°  proving  a  de- 

November,  and  the  third  on  the  5th  of  November,  1826.  mand  and 
The  act  of  bankruptcy  was  committed  on  the  2ath  of  [^e^WUs  kf^'* 
November,  1825,  and  the  commission  issued  on  the  30th.  came  due. 
The  defendant  had  received  the  amount  of  some  of  the 
bills  as  they  fell  due.     On  the  23d  of  October,  1827,  after 
all  the  bills  had  become  due,  the  accountant  employed  by 
the  plaintiffs  called  upon  the  defendant  and  demanded  the 
bills  in  their  names.     The  defendant  referred  the  accountant 
to  his  att6rney,  but  the  accountant  did  not  apply  to  the 
attorney.     Upon  this  evidence  it  was  contended  for  the 
defendant  that  the  action  could  not  be  maintained,  because 

(a)  Counsel  for  the  plaintifis,  Sir  J.  Scarlett^  Piatt,  and  Jo$hua  Etfam; 
for  the  defendant,  F.  Pollock  and  Parke, 

N  N  2 
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QO  actual  conversion  had  been  proved,  nor  had  the  plaintiffii 
shewn  any  demand  and  refusal  amounting  to  evidence  of  a 
conversion;  that  the  receipt  of  the  amount  of  the  bills  as 
they  fell  due  was  not  an  actual  conversion^  but  the  mere  per- 
formance of  a  duty,  obligatory  upon  the  holder  of  a  bill,  under 
any  circumstances,  and  for  the  benefit  of  all  parties ;  that  the 
demand  having  been  made  after  the  bills  became  due  was 
insufficient;  and  that  the  answer  of  the  defendant,  referring 
to  his  attorney,  did  not  amount  to  a  refusal.     On  the  other 
band  it  was  insisted  that  the  receipt  of  the  amount  of  the 
bills  as  they  fell  due  by  the  defendant^  was  in  itself  an 
actual  conversion,  which  entirely  superseded  the  necessity 
of  proving  a  demand  and  refusal.     The  Lord  Chief  Justice 
was  of  opinion  that  the  evidence  adduced  did  not  shew 
either  an  actual   conversion  or  a  sufficient  demand  and 
refusal ;  but  he  proposed  to  give  the  defendant  leave  to 
move  to  enter  a  nonsuit  in  case  the  verdict  should,  pass  for 
the  plaintiffs.     Further  evidence  was  then  produced  with 
reference  to  the  first  count;  and  the  Lord  Chief  Justice 
directed  the  jury  to  find  a  verdict  for  the  plaintiffs,  if  they 
were  of  opinion  that  the  bankrupts  had  delivered  the  bills 
to  the  defendant  in  contemplation  of  bankruptcy,  and  with 
the  intention  of  giving  him  a  preference.     The  jury  found 
for  the  defendant  on  the  first  count,  and  for  the  plaintiffs 
on  the  counts  in  trover ;  and  a  verdict  was  entered  for  the 
plaintiffs,  damages  3500/.,  the  defendant  undertaking  to 
deliver  up  to  them  such  of  the  bills  as  remained  in  his 
hands  unpaid.     A  rule  nisi  for  entering  a  nonsuit  having 
been  obtained  in  the  ensuing  term,  upon  the  ground  that 
there  was  no  evidence  of  a  conversion  to  support  the  action, 
and  upon  the  authority  of  the  case  of  Nixon  v.  Jenkins  (a). 


(a)  2  H.  Bla.  J  35.  There  the 
bankrupt,  in  contemplation  of  in- 
solvency, and  with  a  view  to  defeat 
his  other  creditors,  sold  a  large 
quantity  of  goods  to  the  defendant, 
Jenkinx,  Soon  after  the  sale  he 
committed  an  act  of  bankruptcy, 
and  his  assignees  brought  trover  to 


recover  the  value  of  the  goods; 
but  having  failed  at  the  trial  to 
prove  a  demand  and  refusal,  the 
Judge  was  of  opinion  that  they 
could  not  recover,  there  being  no 
evidence  of  a  conversion;  but  the 
point  was  reserved.  Ic  was  con« 
tended  that  a  demand  and  refusal 
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Scarlett  J  A.G.,  Piatt,  and  J.  Evans,  on  a  former  day  in 
this  term  shewed  cause.  In  Nixon  v.  Jenkins  there  was 
no  evidence  at  all  of  a  conversion ;  therefore  proof  of  a 
demand  and  refusal  became  absolutely  necessary.  Here 
there  was  evidence  of  a  conversion;  for  the  act  of  the  de-* 
fendant  in  receiving  the  money  due  upon  the  bills  as  they 
fell  due  was  an  actual  conversion  of  the  bills  themselves ; 
and  that  act  was  clearly  proved.  That  being  so,  it  was 
unnecessary  to  prove  a  demand  and  refusal,  because  they 
are  only  secondary  evidence  from  which  a  jury  may  presume 
an  actual  conversion.  The  bills  became  due/ and  the 
money  due  upon  them  was  received  after  the  act  of  bank* 
ruptcy  had  been  committed ;  therefore  the  conversion  took 
place  after  the  act  of  bankruptcy  was  committed.  Besides, 
the  delivery  of  the  bills  by  the  bankrupts  to  the  defendant, 
under  the  circumstances,  was  void,  within  the  principle  laid 
down  in  Mast  v.  Cooper  {a) ;  and  on  that  ground  also  proof 
of  a  demand  and  refusal  was  unnecessary. 


S4d 


tB29. 


F.  Pollock,  coutr^.  The  plaintiffs  have  chosen  to  bring 
an  action  of  trover,  to  support  which  it  was  necessary  for 
them  to  prove  either  an  actual  conversion  by  the  defendant 
of  the  bills  themselves^  or  a  demand  and  refusal,  which 
would  have  been  evidence  of  a  conversion,  while  the  bills 
remained  in  his  possession.  But  they  have  proved  neither 
the  one  nor  the  other.  The  only  demand  proved  was  one 
made  after  the  bills  had  become  due,  and  the  proceeds  of 


were  necessary  only  in  cases  where 
the  possession  was  originally  law- 
ful ;  and  that  in  the  case  then  be- 
fore the  Court  there  was  a  wrong- 
ful possession,  inasmuch  as  the 
bankrupt  had  no  right  to  make  a 
fraudulent  sale  of  his  effects  for  the 
purpose  of  defeating  his  creditors. 
The  Court  held,  that  a  demand 
and  refusal  were  necessary  to  sup- 
port the  action.  When  the  sale 
was  made,  the  parties  were  com- 


petent to  contract;  there  was  no 
unlawful  taking  of  the  goods,  though 
the  transaction  was  liable  to  be 
impeached  by^the  assignees;  they 
might  either  affirm  or  disaffirm  the 
contract;  and  if  they  thought  pix>- 
per  to  disaffirm  it,  they  ought  to 
have  demanded  the  goods,  a  refusal 
to  deliver  which  would  have  been 
evidence  of  a  conversion, 
(a)  Cowper,  629. 
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1899.        some  of  them  had  been  received  by  the  defendant;  and  the 
only  refusal  proved  was  in  fact  no  refusal  at  all,  for  A^ 
defendant  merely  referred  the  demandant  to  his  attorney. 
Then  did  the  receipt  of  the  money  by  the  defendant,  and 
the  delivery  of  the  bills  to  the  person  paying  it,  amount  to 
an  actual   conversion   of  the  bills?     Clearly  not.     The 
original  delivery  of  the  bills  by  the  bankrupts  to  the  defend- 
ant was  lawful ;  therefore  the  defendant's  possession  of  them 
was  lawful.     It  was  not  certain  that  the  plaintiffs,  as  assign 
nees,  would  disaffirm  that  act  of  the  bankrupts ;  and  until 
they  did  so^  the  defendant,  as  holder  of  the  bills,  not  only 
had  a  right  to  obtain  and  receive  payment  of  them,  but  was 
bound  to  do  so  as  a  matter  of  duty ;  and  in  receiving  the 
money  and  delivering  up  the  bills,  he  acted,  not  in  the 
exercise  of  a  right,  but  in  the  performance  of  a  duty.    The 
defendant,  therefore,  was  clearly  not  guilty  of  a  conversion; 
and  the  case  of  Nixon  v.  Jenkins  (a)  is  in  point.     If  the 
plaintiffs  considered  that  they  were  entitled,  as  assignees, 
to  the  proceeds  of  the  bills,  they  should  have  brought  an 
action  of  assumpsit  for  money  had  and  received ;  at  any 
rate,  under  such  circumstances,  an  action  of  trover  wiU  not 
lie. 

The  Court  took  time  to  consider  of  their  judgment^ 
which  was  now  delivered  by 

Lord  Tenterden,  C.J. — In  this  case  a  rule  was  ob- 
tained  for  enterihg  a  nonsuit,  on  the  ground  that  no  actual 
conversion  had  been  proved,  nor  any  demand  and  refusal 
of  the  bills,  before  the  action  was  brought,  and  within  such 
time  as  was  necessary.  In  fact  no  demand  had  been  made 
till  after  the  bills  had  become  payable,  and  the  money  due 
upon  some  of  them  had  been  received  by  the  defendant. 
It  was  contended,  in  support  of  the  action,  that  the  receipt 
of  the  money  by  the  defendant,  and  his  delivery  of  the  bills 
to  the  parties  paying  it,  amounted  to  an  actuil  conversion 
of  the  bills.     But  we  arc  of  opinion  that  it  did  not;  because 

(a)  3  H.  Bla.  135. 
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the  defendant  being  the  holder  of  the  bilb,  it  was  his  duty 
to  receive  the  money  upon  them  when  due,  to  whomsoever 
it  might  belong ;  and  it  would,  according  to  the  finding  of 
the  jury,  have  belonged  to  the  plaintiffs  as  assignees  of  the 
bankrupts.  But  in  this  form  of  action  they  cannot  recover 
without  proving  either  an  actual  conversion  or  a  demand 
made  within  proper  time,  and  a  refusal,  which  are  evidence 
of  a  conversion.  We  are  of  opinion  that  they  have  not 
proved  either,  and  therefore  that  the  rule  for  entering  a 
nonsuit  mrust  be  made  absolute. 

Rule  absolute. 


Ann  Salmon  v.  Miller. 

jTHIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  B.  gave  to  A. 
why  the  defendant  should  not  be  discharged  out  of  custody  ^airant^of  at- 
npon  filing  common  bail.     The  facts  that  appeared  upon  tomey  to  se- 
the  affidavits  were  these: — The  defendant,  in  January,  1819,  vestment  of 
had  been  discharged  under  the  Insolvent  Debtors'  Act  then  s^o^k  lent. 
in  operation,  53  Geo.  S,  c.  102,   commonly   called  Lord  ment  entered 

Redesdale's  Act,  as  to  all  the  creditors  named  and  specified  "P  ?•  **^5 

.       discharged 

in  his  schedule,  of  whom  the  plaintiff  was  one.     Her  claim  under  the 

was  in  respect  of  2000/.  Navy  5  per  cent.  Bank  Annuities  J^^^gl\  c. ' 

sold  out,  and  the  proceeds  lent  by  her  to  the  defendant  102,  as  to  his 

several  years  before.     The  agreement  was,  that  this  stock  ^-^ors  ofwhom 

should  be  replaced  on  the  9th  of  October,  1820,  and  that  ^'  ,^«»  ®"«- 

,  I        1-   -1       1       1.      11    •       I  •         .      B.  being  after- 

a  sum  equal  to  the  dividends  should  in  the  meantime  be  war£  arrested 

paid  to  the  plaintiff  half-yearly.     To  secure  the  performance  *"  ®9  ^J^"®°  ^^ 
of  that  agreement^  the  defendant  executed  to  the  plaintiff  a  wasdischarged 
bond  and  a  warrant  of  attorney.     Judgment  on  the  latter  y™  fjjing°  ^ 
was  entered  up  in  Michaelmas  term,  181 8^  and  the  arrears  common  bail, 
of  dividends  then  due  were  levied.    The  action  now  brought  ^^^^  debt 'itself 
was  an  action  of  debt  upon  the  judgment  so  entered  up  in  ^^s  barred. 
1818  ;  and  the  defendant  had  been  arrested  under  the  writ 
in  this  action. 
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Sieer  shewed  cause.  If  the  defendant  had  been  dis* 
charged  under  the  Insolvent  Debtors'  Act  now  in  force, 
7  Geo.  4,  c.  57|  which  applies  the  principle  of  the  modem 
bankrupt  laws  to  contingent  debts  and  unliquidated  demands 
for  which  insolvents  may  be  liable,  and  allows  them  to 
ascertain  their  amount  in  the  same  manner,  in  order  that 
they  may  insert  them  in  their  schedules  (er),  he  might  have 
had  good  grounds  for  making  this  application.  But  the 
Insolvent  Debtors'  Act,  53  Geo.  S,  c.  102,  under  which  the 
defendant  was  discharged,  contains  no  such  provision,  and 
therefore  he  cannot  have  the  benefit  of  it.  In  January, 
1819,  when  the  defendant  was  discharged  under  the  Insol- 
vent Debtors'  Act  then  in  force,  53  Geo.  3,  c.  102,  the  sum 
for  which  he  has  been  arrested  by  the  plaintiff  was  not  **  a 
debt,  damages,  or  sum  of  money,  contracted,  incurred,  oc- 
casioned, owing,  or  growing  due/'  within  the  meaning  of 
s.  29  of  that  act.  The  period  agreed  upon  for  replacing  the 
stock  had  not  then  arrived,  and  would  not  arrive  until  the 
9th  of  October,  1820,  and  there  were  no  dividends  in  arrear. 
If  the  defendant,  after  his  discharge,  had  become  possessed 
of  property,  and  that  had  been  taken  possession  of  by  his 
assignees  for  the  benefit  of  his  creditors,  the  plaintiff  would 


(«)  See  7  Geo.  4,  c.  57,  s.  51, 
which  enacts,  (reference  being  had 
to  preceding  sections,)  "  that  the 
discharge  of  any  such  prisoner  so 
adjudicated  as  aforesaid,  shall  and 
may  extend  to  any  sum  of  money 
nvhich  shall  be  payable  by  way  of 
annuity  or  otherwise,  at  any  future 
time,  by  virtue  of  any  bond,  cove> 
nant,  or  other  security  of  any  na- 
ture whatsoever;  and  that  every 
person  who  would  be  a  creditor 
of  6ucl)  prisoner  for  such  sum  of 
money,  if  the  same  were  presently 
due,  shall  be  admissible  as  a  cre- 
ditor of  such  prisoner  for  the  value 
of  such  sum  of  money  so  payable 
as  aforesaid ;  which  value  the  said 


Court  shall,  upon  application  at 
any  time  made  in  that  behalf, 
ascertain,  regard  being  had  to  the 
original  price  given  for  such  sum 
of  money,  deducting  therefrom  such 
diminution  in  the  value  thereof  as 
shall  have  been  caused  by  the  lapse 
of  time  since  the  grant  thereof  to 
the  time  of  filing  such  prisoner's 
petition :  and  such  creditor  shall 
be  entitled  in  respect  of  such  value 
to  the  benefit  of  all  the  provisions 
made  for  creditors  by  this  act, 
without  prejudice,  nevertheless,  to 
the  respective  securities  of  such 
creditor,  excepting  as  respects  such 
prisoner's  discharge  under  this  act." 
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not  have  been  entitled  to  share  in  it,  because  there  was  no 
debt  owing  to  her  at  the  period  of  the  defendant's  discharge : 
and  if  there  was  no  debt  owing  to  her  at  the  period  of  the 
defendant's  discharge,  it  follows  that  such  discharge  is  no 
release  or^bar  in  respect  of  the  debt  for  which  he  is  now 
sued.  Davies  v.  Jrnott  (a)  applies  in  principle.  There  the 
putative  father  of  an  illegitimate  child  had  entered  into  a 
bond,  with  two  sureties^  with  the  overseers  of  a  parish,  to 
indemnify  them  against  the  expenses  of  providing  for  the 
child ;  and  default  having  been  made  by  the  father,  judg- 
ment was  entered  up  on  the  bond,  and  the  sureties  were 
afterwards  discharged  under  the  Insolvent  Debtors'  Act 
then  in  force,  1  Geo.  4,  c.  1  ]9«  It  was  held,  that  they  were 
still  liable  to  the  overseers,  in  scire  facias  on  the  judgment, 
for  expenses  incurred  by  the  parish  in  respect  of  the  child 
subsequently  to  their  discharge.  [LiUledalCf  J.  That  was 
a  very  different  case  from  this;  the  party  was  not  arrested 
there;  the  proceeding  against  him  was  by  scire  facias,  as 
perhaps  it  might  properly  have  been  here  {b) ;  and  the  debt 
arose  after  the  discharge.]  It  is  submitted  that  the  debt 
here  arose  after  the  discharge;  Davies  v.  Arnott  is  cited 
only  as  being  applicable  in  principle.  And  with  respect 
to  the  date  of  the  debt,  it  was  held  in  Lloyd  v.  Peel(c)  that 
a  plea  of  discharge  under  this  same  Insolvent  Debtors'  Act, 
53  Geo.  3,  c.  102,  was  no  bar  to  an  action  of  trespass  for 
mesne  profits,  although  accruing  before  the  discharge. 

Comyn,  contr^.  The  language  of  the  twenty-ninth  sec- 
tion of  the  statute,  53  Geo.  3,  c.  102,  is  conclusive  to  shew 
that  the  defendant  is  by  bis  discharge  protected  from  arrest 
in  respect  of  the  debt  for  which  this  action  is  brought. 
That  section  enacts,  ''  that  no  prisoner  who  shall  have  ob- 
tained his  discharge,  shall  be  imprisoned  by  reason  of  any 
judgment,  or  decree  obtained  for  payment  of  money,  or  for 
any  debt,  &c.,  incurred,  with  respect  to  which  such  dis- 

(fl)  10   B.  Moore,  539;  3  Bingh.        (6)  Sed  vide  pott,  555, 
154;  1  Mann.  &  Rjl.  M.  C.  319.  (c)  3  B.  &  A.  407. 
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18^9;  charge  shall  have  been  obtained/'  Now  the  defendant  is 
sought  to  be  imprisoned  by  reason  of  a  judgment  which  bad 
been  obtained  againsthimpreviously  to  hist  discharge  under 
the  Insolvent  Debtors' Act;  and  that  judgment  was  for  the 
payment  of  money.  The  plaintiflf,  therefore,  had  ho  right  to 
arrest  the  defendant^  but  should  have  proceeded  by  scire 
facias.  The  judgment  was  existing  at  the  time  when  the 
defendant  was  discharged.  The  bond  debt  merged  in  the 
judgment. 

Lord  Tbntbrden,  C.  J. — I  ami  of  opinion  that  this  roM 
ought  to  be  made  absolute.  Judgment  had  been  entered 
up  on  the  warrant  of  attorney  before  the  defendant  Upplied 
for  his  discharge  under  the  Insolvent  Debtora'  Act.  He 
had  given  a  bond  with  a  penalty^  as  a  security  for  his  debt, 
principal  and  interest^  and  that  penalty  had  been  forfeited 
at  the  time  when  he  petitioned  for  his  discharge.  If  the 
defendant  had  become  bankrupt,  the  whole  would  have 
been  a  debt  provable  under  his  commission ;  and  bis  cer- 
tificate would  have  been  a  good  discharge ;  and  I  att  no 
reason  why,  by  analogy  to  proceedings  under  a  cominissi^ii 
of  bankruptcy,  it  shouM  not  be  considered  as  a  debt  in 
respect  of  which  he  was  entitled  to  be  discharged  under 
the  Insolvent  Debtors'  Act.  I  think,  therefore,  that  the  de- 
fendant is  entitled  to  be  discharged  out  of  custody  upon 
filing  common  bail.  In  making  this  rule  absolute,  however, 
we  shall  not  prevent  the  plaintiff  from  proceeding  with  her 
action,  aiid  raising  the  question,  if  she  shall  think  fit  to  do 
so,  upon  the  record,  whether  this  was  a  debt  in  respect  of 
which  the  defendant  was  entitled  to  be  discharged  under 
the  Insolvent  Debtors'  Act,  53  Geo.  3,  c.  102. 

LiTTLEDALE,  J.(a) — I  am  of  the  same  opinion.  The 
judgment  having  been  entered  up  on  the  warrant  of  attorney 
might  have  been  enforced  at  the  time  when  the  defendant 
applied  for  his  discharge.     The  plaintiff  should  have  sued 

(a)  Bayley,  J.  was  absent. 
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Otit  H  Btite  facias  oti  the  judgment,  or  ha^e  taken  the  de- 
fendant in  execution  (a).  Salmon 


Parke,  J. — I  am  also  of  the  same  opinion.  I  think  the 
whote  debt  was  provable  against  the  defendant,  and  that 
by  analogy  to  proceedings  in  a  case  of  bankruptcy,  he  is 
rekased  in  respect  of  that  debt.  The  judgment  had  been 
entered  up  at  the  time  when  the  defendant  obtained  his  dis- 
charge. It  is  quite  clear  that  a  bond  to  replace  stock  on 
or  before  a  given  day  may  be  proved  under  a  commission 
<of  bankrupt,  if  it  be  forfeited  before  the  bankruptcy  by  a 
breach  of  any  of  the  conditions.  That  was  decided  in  the 
recent  ca^e  of  Parker  v.  Ramsbottom  (b). 

(a)  Vide  post.  {h)  5  D.  &  R.  138;  S  B.  &  C.  267. 


V. 

Miller. 


In  the  matter  of  Cass  ell  and  Trader. 

C'ERTAIN  differences  having  arisen  between  Cassell  and  Arbitrators 
Trader,  the  accounts  between  the  parties  were,  by  indenture  an"umpife^y 
bearing  date    10th  February,  1829>  referred  to  the  award,  lot. 
order^  arbitrament,  final  end  and  determination  of  Charles 
Chappie,  of  &,c.  and  John  Eastreach  Adams,  of  8cc.>  and 
such  third  person,  not  being  now  by  trade  or  profession  a 
builder,  as  they  should  appoint  by  indorsement  thereon 
preyiously  to  their  proceeding  in  the  business  of  theif  arbi- 
tration, or  of  any  two  of  them  agreeing  in  manner  as  is 
thereinafter  mentioned.     Upon  the  indenture  the  following 
appointment  was  indorsed : — "  In  pursuance  of  the  above 
authority,  we,   the   undersigned,    nominate   and   appoint 
William  Atkinson,  of  &c.,  the  third  arbitrator,  and  declare 
that  the  award  of  either  two  of  us  shall  be  as  conclusive  as 
if  all  concurred.    Signed  Charles  Chappie,  John  £•  Adams, 
12th  February,  1829."     The  indenture,  with  this  indorse^ 
ment,  being  made  a  rule  of  Court,  pursuant  to  a  clause  in 
the  indenture  to  that  effect,  a  rule  was  obtained  by  £• 
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I8e9.        i^^.yfy  ^or   an    attachment    for  the    non-performance  by 
^'^^'^^       Trader  of  an  award  made  by  Chappie  and  Atkinson.     A 
Cassell.      cross   rule  was  obtained  by  Bushy  for  setting  aside  the 
award,  upon  the  affidavits  of  Trader,  one  Davis,  and  JT.  £• 
Adams,  stating  that  after    the  making  of  the  indenturei 
Chappie  and  Adams  met  together  without  the  knowledge  of 
Trader,  and  that  not  being  able  to  agree  in  the  nomination 
of  such  third  referee,  it  was  agreed  between  them  that 
Chappie  should  name  two  persons,  and  that  Adams  should 
name  two  persons  also,  and  that  the  names  of  the  four  per* 
sons  so  by  them  to  be  named  as  aforesaid  should  be  written 
on  four  separate  pieces  or  slips  of  paper,  and  the  said  slips 
of  paper  put  into  a  hat,  to  be  held  by  Chappie,  and   that 
Adams  should  then  put    his  hand  into  the  hat  and  draw 
thereout  one  of  the  four  slips  of  paper,  and  that  the  name 
of  the  person  appearing  upon  such  slip  of  paper  drawn  out 
should  be  by  them  nominated  and  appointed  the  third  arbi- 
trator or   umpire ;   that  in   consequence   of  such   agree- 
ment,  Adams  named  two  persons,  and  Chappie  named  two 
persons   also,   whom   Adams  not  knowing  to  be  .proper 
persons  to    be    arbitrators    did    not    approve   of;     that 
Chappie  then  wrote  the  names  of  such  four  persons  as 
Adams  supposed,  for  Adams  did  not  see  the  names  so 
written  upon  the  said  slips  before  the  same  were  put  into 
the  hat,  upon  four  separate  slips  of  paper  and  put  them  into 
a  hat  held  by  Chappie,  and  that  Adams  then  put  his  hand 
into  the  hat  so  held  by  Chappie,  and  into  which  Chappie 
had  put  the  four  slips  of  paper  so  by  him.  Chappie,  written 
on  as  aforesaid,  and  drew,  by  chance  or  lot,  from  out  of  the 
said  hat  one  of  the  said  slips  of  paper  with  the  name  Wih- 
Ham  Atkinson  written  thereon,  the  said  William  Atkinson 
being  one  of  the  two  persons  named  by  Chappie,  and  to 
whom    Adams  had    objected  as   aforesaid ;   that   WilUam 
Atkinson  was  in  consequence  thereof  nominated  and  ap- 
.pointed    such  third   arbitrator   by    Chappie:  that  Adams 
as  such  arbitrator  attended  with  Chappie  and  Atkinwn  from 
time  to  time  during  the  said  arbitration,  and  that  Adams 
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refused  to  concur  in  the  award  which  Chappie  and  Atkinson 
subsequently  made ;  that  until  after  the  award  was  made,  ^-j^*^^ 
Trader  was  ignorant  of  the  mode  in  which  Atkinson  had  Cassell. 
been  appointed.  The  affidavits  against  the  rule  stated, 
that  after  Atkinson^  name  had  been  drawn,  and  before  the 
nomination  was  indorsed  on  the  indenture,  Adams  sent  to 
request  jit  kinson  to  accept  the  office  of  arbitrator;  and  that 
both  parties,  with  their  attorneys  and  witnesses,  attended  the 
three  arbitrators  on  the  reference. 

jP.  PollockBnd  R.  Bayly  now  shewed  cause.  If  arbitrators 
draw  )ots  who  shall  appoint,  it  is  bad  {a) ;  but  if  both  nomi- 
nate, and  they  draw  lots  whether  the  nominee  of  one  or  of 
the  other  be  preferred,  the  appointment  is  good.  Neale  v« 
Ledger  {b).  There  is  no  ground  for  insinuating  that  Adams 
did  not  know  what  names  were  put  in,  or  that  he  objected 
specially  to  Atkinson. 

Godson  in  support  of  the  rule.  In  Neale  v.  Ledger  both 
arbitrators  concurred  in  thinking  that  the  two  persons  pro- 
posed were  proper  persons  to  be  appointed.  Here  it  does 
not  appear  that  Adams  had  any  knowledge  whatever  of  At'^ 
hinson.  [Lord  Tenterden,  C.  J.  I  cannot  distinguish  this 
case  from  Neale  v.  Ledger.  It  is  certainly  desirable  that 
both  should  concur.  If  Adams  had  objected  to  Atkinson's 
name  being  put  in,  the  case  would  have  been  very  different* 
But  not  only  did  he  then  not  object,  but  even  now  he  does 
liot  say  that  Atkinson  was  not  a  fit  person.] 

Cur.  adv.  vult. 

Lord  Tenterden,  C.  J. — In  support  of  the  rule  it  was 
sworn,  that  it  was  agreed  that  Chappie  and  Adams  should 
each  name  two  persons,  and  that  one  of  the  four  names 
«bould  be  drawn  by  lot.     The  account  given  by  Chappie 

(a)  So  held  in  Hewitt  v.  Penni/,         (h)  16  East,  51. 
Sayer,  99. 
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1899.  does  not  materially  differ  froiu  this  statetneiit.  They  pro* 
^^^'^'^^  ceeded  accordingly  to  the  usual  piaQ  as  he  calls  it.  Tb« 
Cassell.  three  arbitrators  acted  together,  but  Adams  did  not  join  io 
the  award.  The  party  himself.  Trader^  did  not  know  io 
what  manner  the  third  arbitrator  had  been  appointed.  Two 
cases  were  cited  in  support  of  the  application  to  set  affide 
the  award,  Harris  v.  Mitchell  (a)  and  Wells  v.  Cooke  (6).  In 
the  former  case  the  two  arbitrators  not  agreeing  who  should 
be  umpire,  the  one  proposing  Chapling,  and  the  other 
naming  Ramsay,  they  agreed  to  throw  cross  and  pile  who 
should  have  the  naming  of  the  umpire,  or  whose  man  should 
stand ;  and  the  master  of  the  Rolls  thought  that  a  sufficient 
cause  to  set  aside  the  award.  In  fVells  v.  Cooke  the  arbi- 
trators drew  lots  who  should  have  the  nomination  of  the 
umpire;  and  the  lot  falling  on  the  plaintiff's  arbitrator,  he 
nominated  a  person  who  had  been  previously  objected  to  by 
the  defendant's  arbitrator.  The  case  of  Neale  v.  Ledger  (c) 
was  cited  in  support  of  the  award.  In  that  case,  the  arbi- 
trators having  each  proposed  a  third  to  the  other,  and  nei- 
ther of  them  liking  to  abandon  his  own,  though  not  disap- 
proving of  the  choice  of  the  other,  agreed  to  toss  up  which  of 
the  two  proposed  should  be  nominated.  Lord  EUenborough^ 
in  delivering  the  judgment  of  the  Court,  expressed  himself 
to  the  following  effect:  "  This  was  not  a  tossing  up  between 
two  arbitrators  which  should  nominate  a  third,  in  exclusion 
pf  the  other,  which  would  have  been  bad  according  to  the 
cases  cited ;  but  after  having  each  of  them  nominated  one, and 
each  of  them  thinking  that  the  nominee  of  the  other  was  nearly 
as  proper  as  his  own,  agreed  to  submit  their  opinion  to  this 
mode  of  selection  of  one  out  of  the  two  fit  persons.  I  can- 
not see  any  objection  to  this.  The  mode  of  appointing  12 
jurors  out  of  all  tliose  who  are  returned  as  6t  to  serve  is 
by  lot."  Upon  the  authority  of  this  case,  which  differs  but 
slightly  from  that  now  before  the  Court,  1  was  of  opinion 
that  this  award  might  be  supported.  Some  of  my  learned 
brothers  differed  from  me.     We  are  all  now  of  opinion  that 

(a)  «  Vernon,  485.  (6)  «  B.  &  A.  218.  (c)  16  Eaw,  51. 


TRINITY  T£RM»  X  GEO.  IV.  650 

parties  have  a  right  to  expect  that  arbitrators  will  exercise         i829. 
their  judgment  in  the  selection  of  an  umpire.     We  think  it      ^-^v*^^ 
is  better  not  to  attempt  to  draw  nice  distinctions  between      Cassell. 
this  case  and  any  which  may  have  preceded  it>  but  to  lay 
down  a  general  rule  that  the  nomination  must  be  matter  of 
qboice^  not  of  chance. 

Rule  absolute  (a), 

(a)  And  see  Young  v.  Miller,  5  D.  &  R.  263 ;  3  B.  &  C.  407. 


Robert  Hone  v.  George  Beswick  Morgan,  George 
Needle,  and  Loyd  Richard  Beale. 

In  Easter  term  last,  Cumj/n  obtained  a  rule  calling  upon  Judgment  is 
the  .plaintiff  to  shew  cause  why  the  warrant  of  attoniey,  ^  warrant  of 

judgment,  and  writ  of  testatum  fieri  facias,  in  this  cause  »i^(|rney 
til  •  1  1      I       L  I'll  against  grantor 

should  not  be  set  aside,  and  why  the  goods  seized  and  taken  of  an  annuity 

in  execution  by  the  sheriffs  of  London  should  not  be  restored  ?"?  ^^\  surei? 

"^  before  1  April, 

to  the  defendant  L.  J7.  Beale  upon  the  grounds  [here  four  1825,  ailer 
objections  to  the  annuity  which  this  warrant  of  attorney  was  ft,rmerl^- 
given  to  secure  were  pointed  out]:  fifthly,  that  ^he  grantor  comes  bank- 
haying  become  bankrupt,  and  a  commission  having  issuec)  Geo.  4, c.  16,8. 

aeainst  him,  the  grantee  has  not  proved  under  the  said  ^.^»  "^  execu- 
,    ,  .  .  tion  can  issue 

commission  the  value  of  the  said  annuity  as  directed  by  the  against  the 

statute  of  the  sixth  year  of  his  present  Majesty,  cap.  1 6,  JU^value^has 

8.55(6).   This  rule  was  obtained  upon  affidavits  stating  that  been  ascer- 
tained by  the 

(6)  Which  enacts, "  That  it  shall  said,  he  shall  be  thereby  discharged  ^^'J^*^  54^ " 

not  be  lawful  for  any  person  enti-  from  all  claims  in  respect  of  such 

lied  to  any  annuity,  granted  by  annuity ;  and  if  such  surety  sh^l 

uny  bankrupt,  to  sue  any  person  not  (before  any  payment  of  the  said 

who  may  be  collateral  surety  for  annuity,  subsequent  to  the  bank- 

\he  payment  of  such  annuity,  until  ruptcy,   shall  have  become  due,) 

such  annuitant  shall  have  proved  pay  the  sum  so  proved  as  aforesaid* 

under  the  commission  against  such  he  may  be  said  [sued]  for  tlie  ac- 

bankrupt  for  the  value  of  such  an-  cruing  payments  of  such  annuity, 

Duity  and  for  the  payment  thereof;  until  such   annuitant  shall  have 

and  if  such  surety  after  such  proof  [been]  paid  or  satisfied  the  amount 

pay  the  amount  proved  as  afore-  su  proved,  with  interest  thereon  at 
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in  1823,  defendant,  Morgan,  applied  to  plaintiff  for  a  loan, 
upon  which  plaintiff  agreed  to  assigx)  to  Morgan  the  lease- 
hold property  which  would  enable  Morgan  to  raise  the 
money  require'd,  upon  condition  that  Morgan  would  grant 
an  annuity  to  Hone,  with  Beale  and  Needte  as  sureties; 
that  judgment  was  entered  up  on  the  warrant  of  attorney  in 
Hilary  term,  1 823 ;  that  a  commission  of  bankrupt  issued 
against  Morgan  5th  June,  1827;  that  the  sheriffs  of  Lon- 
don levied  upon  the  goods  of  Beale  for  the  sum  of  92f.  145. 
for  arrears  of  said  annuity  by  virtue  of  a  fi.  fa.,  returnable 
on  Wednesday  next  after  three  weeks  of  Easter ;  and  that 
plaintiff  had  not  proved  his  debt  under  the  commission. 


Bushy  now  shewed  cause.  This  case  is  distinguishable 
from  Bell  v.  Bilton{a).  That  was  an  action  of  covenant 
brought  after  the  passing  of  the  last  bankrupt  act  (&)  against 
the  surety  of  the  grantor  of  an  annuity^  the  grantor  having 
become  bankrupt.  Here  judgment  was  signed  before  the 
passing  of  the  act,  and^  therefore,  no  suii  is  necessary. 
[Lord  Tenterden,  C.  J.  A  judgment  under  a  power  of  at- 
torney is  entirely  under  the  control  of  the  Court.]  Still 
there  is  here  no  suit.  {^Bat/lei/,  J.  The  suing  out  of  exe- 
cution is  a  suitJ]  It  has  always  been  considered  that  the 
judgment  terminates  the  suit.  To  make  an  execution 
synonimous  with  suit  would  have  the  effect  of  retarding 
execution  until  the  party  has  proved  his  debt  under  the 
commission.     [Lord  Tenterden,  C.  J.   I  suppose  there  is  a 


the  rate  of  four  per  cent,  per  an- 
num, from  the  time  of  notice  of 
such  proof  and  of  the  amount 
thereof  being  given  to  such  surety ; 
and  after  such  payment  or  satis- 
faction, such  surety  shall  stand  in 
the  place  of  such  annuitant  in  re- 
spect of  such  proof  as  aforesaid,  to 
the  amount  so  paid  or  satisfied  as 
aforesaid  by  such  surety,  and  the 
certificate  of  cb«  bankrupt  shall  be 
a  discharge  to  him  from  all  claims 


of  such  annuitant  or  of  such  surety 
iu  respect  of  such  annuity,  provided 
that  such  surety  shall  be  entitled 
to  credit  in  account  with  such  an* 
nuitant  for  any  dividends  received 
by  such  annuitant  under  the  com* 
mission  before  such  surety  shall 
have  fully  paid  or  satisfied  th« 
amount  so  proved  as  aforesaid. 

(a)  4  Bingh.  615 ;  1  Moore  & 
Payne,  574. 

(6)  6  Geo.  4|  c.  16. 
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clause  in  the  warrant  of  attorney  authorising  the  plaintiff  to 
issue  execution  without  a  scire  facias?]  There  is.  [Bay' 
ley,  J.  If  this  rule  be  made  absolute,  the  plaintiff  may  still 
sue  upon  his  securities,  and  take  the  opinion'  of  the  Court 
of  error.]  If  the  issuing  of  execution  is  to  be  considered 
as  a  suing  within  the  56th  section,  it  must  be  admitted  that 
the  point  is  not  tenable ;  but  even  then  the  judgment  and 
the  warrant  of  attorney  cannot  be  impeached. 
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Lord  Tenterden,  C.  J. — I  think  we  ought  so  to  con- 
sider it.  It  is  only  by  virtue  of  the  special  clause  that  the 
plaintiff  can  take  out  execution  without  a  scire  facias.  We 
cannot  give  effect  to  the  act  without  considering  an  execu- 
tion as  equivalent  to  a  suit.  The  bankrupt  would  not  be 
discharged  if  it  were  open  to  the  plaintiff  to  take  this  course. 
The  execution  must  be  set  aside,  without  costs. 


(a)  '^  If  a  man  release  all  suites, 
the  execution  is  gone ;  for  no  man 
can  hare  execution  without  prajer 
and  suite,  but  the  king  only;  and, 
therefore,  if  the  king  releaseth  all 
suites,  it  is  no  barre  of  his  execu- 
tion, because  in  the  king's  case 
the  judges  ought  to  award  execu- 
Uon  ex  officio  without  any  suite ; 
but  a  release  of  executions  doth 


Rule  absolute  (a). 

barre  the  king  in  that  case.  And 
so  note  a  diversity  between  a  re- 
lease of  all  actions,  and  a  release 
of  all  suites.^'  Co.  Litt.  S91  a.; 
3  Tho.  Co.  Litt.  424.  Qu.  Whe- 
ther this  distinction  is  not  founded 
upon  an  equivocal  use  of  the  word 
''  suit,''  as  applied  to  suing  to  the 
Court  and  suing  the  parties. 


Stevenson  t;.  Crease. 


In  January  last^  Thomas  Horner  being  arrested  on  a  latitat  Bail  are  not 
returnable  on  the  first  return  of  Hilary  term,  the  defendant  fhe^l^ev^n^  o^ 


evymg 

and  £.  Roche  became  his  bail  to  the  action.     Homer  signed  part  of  the 

a  cognovit,  payable  by  instalments,  the  last  of  wliich  became  g  f^  .  ^^  ^y 

payable  before  the  day  on  which  final  judgment  could  have  a  cognovit 
'^  \  ^  **      ^  given  without 

their  knowledge  or  assent,  where  no  part  of  the  debt  and  costs  is  made  payable  at  a  time 
subsequent  to  the  earliest  day  on  which  execution  might  hav^  been  obtained. 


VOL.  IV. 


o  o 
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Stkvbiison 

v« 

Crease. 
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been-obtained^  with  power  to  issue  execution  opoa  default 
in  pajment  of  the  first  instalment.  Default  having  been 
made^  judgment  was  signed  on  the  27th  of  February^  and 
on  the  same  day  a  testatum  fieri  facias  issued,  retumaUe 
the  first  return  of  Easter  term,  which  writ  was  indorsed  to 
levy  374/.  The  sheriff  having  returned  fieri  feci  aa  to  part* 
a  ca.  sa.  issued  for  108/.  ld«.  residue,  on  which  tbe  sheriff 
having  returned  non  est  inventus,  a  scire  facias  issued  agaiaat 
the  bail  and  their  recognizances.  A  rule  having  been  obtained 
by  Archbold  to  shew  cause  why  the  proceedings  in  acL  fa. 
should  not  be  set  aside  for  an  irregularity  in  the  service  of 
the  summons  upon  the  scire  facias,  the  plaintiff  discontinued 
the  proceedings  and  issued  two  several  bills  of  Middlesex 
against  the  bail.  Archbold  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  proceedings  in  this  cause 
should  not  be  set  aside  for  irregularity  with  costs,  or  why 
this  action  and  the  action  of  Stevenson  v.  Roche  should  not 
be  consolidated. 


Talfourd  now  shewed  cause.  Bail  are  not  discharged 
by  a  cognovit  taken  without  their  knowledge,  unless  by 
the  terms  of  the  arrangement  the  payment  of  the  whole  or 
of  some  part  of  the  debt  be  deferred  beyond  the  earliest 
time  at  which  execution  could  have  issued,  if  the  cause  had 
proceeded  to  trial  in  its  regular  course.  In  Marrnvg^t 
Exchequer  Practice  it  is  said,  *^  To  ground  proceedings 
against  bail  on  their  recognizance,  the  plaintiff  must 
shew  his  election  to  seek  his  remedy  against  the  person  of 
the  defendant  by  issuing  a  capias  ad  satisfaciendum,  which 
will  be  available  for  this  purpose,  notwithstanding  part  of 
the  debt  may  have  been  levied  under  a  fieri  facias.  Per 
Gibbs,  C.  J.  18 16"  (a).  And  in  the  same  book  (A),  a  case 
decided  in  the  Exchequer  in  Michaelmas  term,  1807, 
Waring  v.  Jervis  is  cited,  "  in  which  a  ca.  sa.  issued  after  a 
fi.  fa.,  on  which  part  had  been  levied,  but  no  objection  was 
raised  on  this  ground."    This  course  of  proceeding  would 

(a)  1st  edition,  472.  {h)  lb.  47.5,  (m). 
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be  otearly  good  as  against  the  principal ;  and  the  bail  ar^ 
benefited  by  the  lessening  of  their  liability  to  the  extent  of 
money  levied  under  the  fi.  fa.  It  is,  therefore,  to  their  ad-^ 
▼antage^that  an  attempt  should  be  made  to  obtain  satisfac- 
tion from  the  defendant's  goods  before  the  bail  are  resorted 
to;  and  it  would  be  injurious  to  them  to  hold  that  a  plaintiff 
cannot  try  other  modes  of  obtaining  payment  without  dis- 
charging the  bail.  The  plaintiff  does  not  oppose  that  part 
of  the  rule  which  prays  that  the  two  actions  may  be  con- 
solidated. 


£63 


1R29. 


Stevemsok 
Crease. 


ArehboU,  contrf^.  By  taking  a  cognovit,  the  plaintiff  de? 
prives  the  bail  of  the  opportunity  of  requiring  him  to  prove 
a  cause  of  action,  not  only  within  the  declaration  but  within 
the  affidavit  of  debt.  It  is,  therefore,  immaterial  whether 
further  time  is  given  or  not  (a).  It  is  expressly  laid  down 
by  Crompton  {b\  and  Sellon  (c),  that  by  issuing  a  fieri  facias 
or  an  elegit  (d),  the  plaintiff  makes  his  election  to  seek  his 


(4)  The  ground  upon  which  a 
suretjf  is  discharged  by  the  giving  of 
time  to  the  principal  debtor  is  this 
—that  if  the  obligation  of  the  surety 
Still  subsisted,  the  creditor  might, 
by  enforcing  the  liability  against 
the  surety,  give  to  that  surety  an 
immediate  remedy  over  against 
the  principal  debtor,  and  the  cre- 
ator would,  in  effect,  thereby  nul- 
lify his  own  contract  to  postpone  the 
day  of  payment,  or  atterminate  the 
debt.  Where,  therefore,  the  con- 
sent to  give  the  further  time  is  not 
binding,  as  between  the  creditor 
and  debtor,  for  want  of  considera- 
tion or  otherwise,  or  where  the 
time  is  given  with  an  express  re- 
servation of  the  remedy  against  the 
surety,  although  the  surety  be  ig- 
norant of,  or  dissent  from,  such  re- 
servation of  his  liability,  the  surety 
is  not  discharged.  In  the  latter  case, 


O   O   V2 


on  the  one  hand,  the  debtor  cannot 
complain  if,  by  reason  of  the  sure- 
ty's being  called  upon  before  the 
expiration  of  the  extended  term,  he 
himself  be  ccoBpelled  to  pf^y  within 
that  period,  since  by  assenting  to 
the  reservation  of  the  liability  of 
the  surety,  he  must  be  taken  to 
have  consented  to  accept  a  con^ 
ditional ,  extension  of  the  time  of 
payment,  or  attermination  of  the 
debt,  subject  to  a  contingency.  On 
the  other  hand,  the  surety  receives 
no  prejudice ;  his  claims  against  the 
debtor,  whether  for  reimbursement 
or  for  security,  remain  entire ;  and 
it  was  no  part  of  his  contract  with 
the  principal  that  the  latter  should 
enforce  his  remedies  against  the 
debtor  within  any  particular  period. 
(6)  2  Crompt.  Pra.  71,  3d  edit. 

(c)  2  Sell.  Pra.  119. 

(d)  An  elegit    seems   to    stand 

o 
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Stevenson 

V. 

Crease. 
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satisfaction  out  of  the  defendant's  property^  and  cannot 
afterwards  proceed  against  the  bail.  It  would  be  very  un- 
reasonable if  they  could  do  -so  ;  since  the  issuing  of  process 
against  the  goods  is  calculated  to  induce  the  bail  to  believe 
that  the  plaintiff  does  not  mean  to  resort  to  the  person  of 
the  defendant,  and  to  relax  their  vigilance. 

Lord  Tenterden,  C.  J. — We  are  all  of  opinion  tliaf 
bail  are  not  discharged  by  a  cognovit  taken  without  their 
consent  or  knowledge,  unless  it  give  the  defendant  a  longer 
time  of  payment  than  he  would  have  had  by  defending  the 
action.     The  other  point  requires  further  consideration. 


Cur.  adv.  vult. 


At  a  subsequent  day  in  this  term. 


LfOrd  Tenterden^  C.  J.  delivered  the  judgment  of  the 
Court. — It  was  contended  on  the  part  of  the  defendant^ 
that  the  plaintiff^  by  seizing  the  defendant's  property  under 
a  fi.  fa.,  had,  as  against  the  bail,  made  his  election,  and  had 
precluded  himself  from  resorting  to  the  person  of  the  de- 
fendant so  as  to  charge  the  bail.  Upon  consideration,  we 
are  of  opinion  that  the  course  which  has  been  adopted  is 
regular,  not  only  against  the  principal  (a)  but  also  against  the 
bail,  who,  instead  of  being  prejudiced  by  the  seizure  under 
a  fi.  fa.  will  be  benefited  by  the  levying  of  part,  in  having  so 
much  the  less  to  pay. 

Rule  discharged,  with  costs. 


upon  a  different  ground.  Where 
land  of  any  annual  value  is  taken, 
the  rents  and  profits  must,  in  pro- 
cess of  time,  work  out  the  dis- 
charge of  any  debt  however  lai^e. 
Vide  Palmer  v.  Knowllis,  1  Leon. 
176;  Knowies  v.  Palmer,  Cro.  El. 
160;  Cooper  v.  Langworth,  ibid. 


608,  F.  Moor,  545 ;  Foster  ▼.  Jack- 
son, Hob.  57,  58;  Glascock  ▼. 
Morgan,  1  Lev.  92 ;  Lancaster  t. 
Fielder,  9  Ld.  Rayra.  U51;  Pwl- 
len  v.  Pur  beck,  12  Mod.  356,7; 
Beacon  v.  Peck,  1  Stra.  296. 
(a)  Ante,  555. 
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)829. 

Hall  v.  Curzon  and  Lett.  ^«^^*^-^i/ 

Assumpsit  for  work  and  labour.    Plea>uon  assumpsit;  In  assumpett 
and  issue  thereon.     At  the    trial  before  Lord  J'enterdeti^  B.B,nd^!^D, 
C.  J.  at  the  sittings  at  Guildhall,  after  Easter  term,  1828,  is  a  competent 
the  following  facts  appeared.     The  plaintiff  was  secretary  prove  a  joint 
to  a  joint  stock  company,  called  '*  The  City  of  London  contrwit  by  B, 
Central   Street   and   ^Northern   Improvement   Company."  though  the lia- 

To  prove  that  the  defendant  Lett  was  a  member,  one  Har-  ^l^^^^  ^[  ^' °" 
'^  ...       '"®  contract 

mer  was  called,  who  was  shewn,  both  by  his  own  admission  appear  all- 
and  by  other  evidence,  to  be  a  shareholder  and  director  of 
the  company.  The  counsel  for  the  defendant  Lett  objected 
to  the  admissibility  of  Harmer^a  evidence,  on  the  ground 
that  by  fixing  Lett  as  a  co-partner,  the  witness's  liability  to 
contribution  would  be  diminished  pro  tanto.  The  learned 
judge  overruled  the  objection,  giving  the  defendant  leave  to 
move  to  enter  a  nonsuit. 

Campbell  now  moved  accordingly.  In  Blackett  v. 
Weir  (a)  the  joint  liability  of  the  witness  appeared  ffom  his 
own  admission  only ;  a  circumstance  relied  upon  in  that 
case,  and  which  clearly  distinguishes  it  from  the  present. 
Here,  the  liability  of  Harmer  being  shewn  aliunde,  if  he 
proves  the  joint  liability  of  Lett  he  lessens  his  own  contri- 
bution. Suppose  an  action  brought  by  A,  against  j5«upon 
a  contract,  in  which,  on  the  face  of  it,  C.  alone  is  the  party 
contracting  with  il. ;  if  C.  be  called  as  a  witness,  and  proves 
the  joint  liability  of  himself  and  B.,  he  will  have  to  pay  a 
half  instead  of  the  whole  to  which  his  signature  had  made  him 
liable,  and  for  which  he  would  continue  liable  if  the  action 
failed.  This  case  is,  therefore,  clearly  distinguishable  from 
Blackett  v.  Weir.  [^Bayley,  J.  In  Blackett  v.  Weiry  th^ 
defendant  was  entitled  to  contribution  at  all  events.]  In 
that  case,  Bayley,  J.  says,  "  In  one  point  of  view  he  had 
an  interest  in  obtaining  a  verdict  for  the  defendant,  for  by 

(o)  8  D.  &  R.  U*i;  5  B.  &  C.  385. 
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admitting  his  own  liability^  he  rendered  himself  liable  to  a 
proportion  of  the  costs  as  well  as  of  the  debt,  in  the  event 
of  the  plaintiff's  obtaining  a  verdict.  The  only  difficulty  that 
has  occurred  to  me  arises  from  the  circumstance  of  Ids 
proving  a  partnership  between  himself  and  the  deftttdaMt ; 
but  his  proving  that  fact  in  the  present  action  would  not 
be  evidence  of  it  in  any  other.  And  if  the  present  de- 
fendant can  hereafter  shew  that  no  such  partnership  in  fact 
existed^  he  may,  probably  in  a  coort  of  law,  but  certainly  in 
a  court  of  equity,  recover  from  the  witness  the  full  amonnt  of 
his  liability  in  this  action."  It  is  questionable  whether  soch 
an  action  ever  was,  or  could  be,  maintained.  [Parke,  J,  In 
Lockart  v.  Graham  (a)  a  co-obligor  was  allowed  to  be  n  wit* 
ness  to  prove  the  execution  of  the  bond  against  the  -defend- 
ant, another  co-obligor.]  In  that  case,  it  would  appear 
upon  the  face  of  the  bond  that  the  witness  and  the  defenduit 
were  both  named  as  obligors  (6).  Here  the  witness  is 
called  for  the  purpose  of  making  out  the  joint  oontmct. 


Cur.  adv*  vuii. 


Lord  Tentehden^  C.  J.,  now  delivered  the  judgment 
of  the  Court. — We  have  considered  the  propriety  of  grant- 
ing a  rule  to  shew  cause  why  a  nonsuit  should  not  be  en- 
tered, and  we  are  of  opinion  that  the  verdict  ought  not  to 
be  disturbed.  We  think  that  this  case  is  not  distinguishable 
in  principle  from  the  cases  of  Lockart  v.  Graham,  and 
Blackett  v.  Weir  (c).  An  action  of  trespass  against  one  of 
several  co-trespassers  is  barred  by  a  recovery  against  another 
CO •  trespasser  (6^),  yet  in  practice  a  co- trespasser  not  sued  is 


(a)  1  Sir.  35. 

(h)  Until  proof  of  the  execution 
of  the  bond,  the  production  of  an 
iiniTVimexxt  purporting  that  certain 
persons  became  bound,  would  not 
shew  a  joint,  or  any,  contract. 

(c)  8  D.  &  R.  U2 ;  5  B.  &  C. 
385.     Supr^,  565. 


{d)  Browns.  WootUm^Qto.Jzc 
7S,S.C,  per  nomen,  Broomev.Woo- 
ton,  Yelverton,  67.  In  Drake  ▼. 
Milchelly  3  East,  857,  it  was  said 
tliat  the  case  of  Brown  v.  Woottom 
did  not  prove  that  judgment  only 
against  a  co- trespasser  could  be 
pleaded   in   bar,   inaamuch  as  it 


TRINITY  T£HM»  X  O£0.  IV, 

frequenU^  called  to  prove  that  be>  the  wiloew,  did  %he  act 
by  tbe  cojaiDsuDd  oftbedefeadantCa). 

Rule  refttaed. 
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uppoMed  tkerf  that  execution  had 
iMOod)  uodfsr  whiph  the  party  had 
been  taken.  Bi|t  the  imprisonment 
of  the  first  sued  trespasser  under 
k  'Oa.  sa.,  though  satisfection  as 
tfaimthiaiielO  would  not  oarry  the 
cafe  further  than  the  judgment  as  it 
respected  other  parties, 
(d)  And  as  the  defendant  in  an 


action  of  toit  can  hare  ao  remedy 
against  a  co-tort^easor  for  cootri* 
hution,  (JderrywttUher  v.  Nixan^ 
8  T.  R.  186:  but  see  lAngard  v, 
BramUy,  1  V.  &  B.  147 ;)  the  eflect 
of  tbe  witneas's  taedmopy  wouHd 
be  to  exempt  himself  from  all  lia- 
bility. 


18'^^. 


Hau. 

V. 

C^jusoir. 


BoTTiNGS  V.  FiRBY  and  another. 

Case.     First  count,  for  distraining  for  more  rent  than  Where  a  de- 

di/.^,.  •         ,..  ^I'l    fend  ant  suffers 

ue;  second,  for  taking  an  excessive  distress;  third,  JQ^gQ^^i^^  5y 

for  not  removing  the  goods  distrained  within  a  reasonable  default  in  an 

..-/,,  r       f  inferior  Court, 

time  after  the  expiration  of  five  days  next  after  distress  and  and  removes 

notice ;  fourth,  for  selUn&c  the  distress  in  an  imfit  and  imr  }^^  proceed- 

,  ^       ,  ings  into  a 

proper  manner;  with  a  count  in  trover.     At  tbe  trial  before  superior Courti 
liOrd  Tetiterden,  C.  J.,  at  the  Westminster  sittings  after  last  JJJeads^to  * 
term  (a),  it  appeared  that  this  action  had  been  originally  the  issue, 
commenced  in    the  Palace  Court.    The  defendants  not  [,«  default  is 
having  appeared  upon  the  process  issued  by  that  Court,  not  even  »r»iiid 
the  plaintiff  entered  an  appearance  for  them  according  to  of  the  right  of 
tbe  statute,  signed  judgment,  and  gave  notice  of  executing  ^^^"' 
a  writ  of  inquir;^  on  the  5th  of  March  last,  on  which  day  a 
writ  of  habeas  corpus  was  sued  out  by  the  defendants,  who 
removed  the  cause  into  this  Court.     On  the  part  of  the 
plaintiff  it  was  contended,  that  the  judgment  by  default  was 
evidence  of  an  admission  by  the  defendants  of  the  cause  of 
action^  which,  though  not  conclusive,  threw  upon  them  the 
burden  of  explaining  it.     The  learned  Judge,  however,  was 
of  opinion,  that  the  judgment  by  default,  under  the  circum-^ 
stances,  amounted  to  nothing,  and  ought  to  have  no  weight 
with  the  jury.     A  verdict  having  been  found   for  the  de- 
fendants, 

(a)  Counsel  for  tbe  plaintilT,  Erie ;  for  the  defendant,  F,  Pollock. 
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1&29.  Erie  moved  for  a  new  trial,  on  the  ground  of  misdirec- 

tion. In  the  Court  below,  the  judgment  obtained  by  the 
plaintiff  would  have  bound  the  defendants  conclusively. 
It  is  not  now  meant  to  be  contended  that  the  judgment  is 
conclusive  in  this  Court;  but  the  plaintiff  complains  that 
the  jury  were  told  that  it  absolutely  came  to  nothing.  Since 
the  trial  cases  have  been  looked  into ;  and  none  has  been 
found  to  confirm  the  view  taken  by  the  learned  Judge. 
On  the  other  hand,  the  case  of  Aslin  v.  Parkin  (a)  may  be 
considered  as  an  authority  for  the  plaintiff.  That  was  an 
action  for  mesne  profits,  after  a  judgment  by  default  in 
ejectment.  There  it  was  held,  that  there  was  no  distinc- 
tion between  a  judgment  upon  a  verdict  and  a  judgment 
by  default,  and  that  the  tenant  was  concluded  by  the  judg- 
ment by  default.  [Baj/ley,  J.  In  that  case  there  was  a 
new  action.  If  the  judgment  below  had  been  conclusive 
upon  the  defendants,  it  would  have  been  a  good  ground  for 
resisting  the  removal  of  the  cause  into  this  Court.  Parke,  J. 
Where  a  judgment  by  default  is  set  aside  upon  terms,  you 
cannot  use  that  judgment  for  any  purpose.  Here  the  ha- 
beas corpus  sets  aside  the  judgment  (6).  Littledale,J.  Upon 
the  cause  being  removed,  the  plaintiff  could  not  act  upon 
the  judgment  by  default.  The  parties  stood  in  the  same 
situation  as  if  the  judgment  had  not  been  given.]  If  a  con- 
versation had  taken  place  between  these  two  parties,  in 
which  the  defendants  had  admitted  their  liability,  it  might 
have  been  received  in  evidence,  subject  to  any  explanation 
which  the  defendants  might  be  able  to  give. 

Lord  Tenterden,  C.J. — If  any  weight  had  been  given 

by  me  or  by  the  jury  to  this  judgment,  very  great  injustice 

might  have  been  done.     The  defendants  do  not  appear. 

They  do  nothing  in  the  Court  below.     They  take  out  a 

habeas  corpus,  but  the  plaintiff  thinks  proper  to  enter  an 

appearance  for  them. 

Rule  refused. 

(fl)  2  Burr.  665;  2  Lord  Ken-  (b)  Nothing  but  the  plaint   is 

yoi),  376,  removed  by  the  habeas. 
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Doe  x)d  tbe  demise  of  Thomas  Taylor  v.  Harris  and        ^^^^-^^^ 

another. 

Ejectment  for  messuages  and  lands  at  Corsham  (a),  Where  an  heir 
1  r  tiT-i         1  i-     1  •  1     1      1  f  at  law  brought 

in  the  county  of  W  ilts,  the  possession  of  which  the  lessor  of  an  ejectment 

the  plaintiff  sought  to  recover  as  the  heir  at  law  of  Joseph  ^o  recover  part 

,  '^      of  the  devised 

Taylor,     In  182B  an  ejectment  had  been  brought  on  the  premises,  and 

demise  of  the  same  lessor,  to  recover  other  premises  devised  Jfter^ards 
by  Joseph  Taylor,  by  the  same  will  and  codicil  under  which  brought  a 
the  defendants  claim.     Notice  of  trial  was  given  for  the  ment  against 

summer  assizes.   1828,  and  countermanded.      A  rule  for  o^^^""  P;*f^*®?* 

.  ,.     ,  ,  who  held  other 

judgment  as  m  case  of  a  nonsuit  was  discharged,  on  a  parts  of  the 

peremptory  undertaking  to  try  at  the  spring  assizes,   at  ^H^^^^"  P"*' 
which,  upon  proof  of  the  will  and  codicil,  the  counsel  for  Court  refused 
the  plaintiff  declined  to  address  the  jury,  and  submitted  to  rj^roceedings  ia 
be  nonsuited.     The  defendants'  costs  in  that  action  were  the  second 
taxed  at  96/.,  and  had  not  been  paid.     Upon  an  affidavit  ^1,^  costs  of 
stating  these  facts,  and  the  deponent's  belief  that  the  present  'he  first  were 
action  was  brought  upon  the  same  title,   and  solely  to 
question  again  the  validity  of  the  same  will  and  codicil, 

Coleridge  moved  for  a  rule  to  shew  cause  why  the  proceed- 
ings in  this  action  should  not  be  stayed  until  payment  of 
the  costs  in  the  former  action.  This  ejectment  is  brought 
upon  the  same  title,  by  the  same  claimant,  and  for  the  pur- 
pose of  trying  the  same  question  which  was  raised  at  the 
former  trial.  This  case,  therefore,  falls  within  the  principle 
of  the  former  decisions  (6). 

Lord  Tenterden,  C.J. — In  this  case  the  defendants 

(a)  Ante,  iii.  513.  Chadwick  v.  Law,  2  W.  Bla.  1 158; 

lb)  Keene  d.  Angel  v.  Angel,  6  Thrustout  v.  Holdfast,  6 T.  R.  528; 

T.  R.  741 ;  Doe  d.  Cotlerell  v.  Roe,  Doe  d.  Church  v.  Barclay,  15  East, 

1  Chitt.  Rep.  195.     In  the  former  232;  GoodtUle  v.  Mayo,  1  tidd, 

of  these  cases  the  lands  were  dif-  9th  edit.  99;  Smith  d.  Jordan  v. 

fcrent,  and  a  new  defendant  had  Roe, ib.  538;  Do«v.  Laa?,ib.  1233; 

been    added.    And    see   Doe  d.  Fairclaim  v.  Thrustout,  ibid. 
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are  not  the  same  as  in  the  former  ejectment,  nor  is  the 
action  brought  in  respect  of  the  same  suli^ect-inatter.  We 
should  be  going  farther  than  the  Court  has  hitherto  gone 
if  we  were  to  interfere  in  the  manner  prayed. 


Rule  refused. 


ApBityreMd- 
ing  Abroad 
mmjf  upon 
being  admitted 
to  dtffend  ao 
ejectment  as 
landlord,  be 
reqnifed  lo 

Sv^  'Beounty 
r  ooets. 


Doe  on  the  demise  of  J Aif c  Hudson  v.  Jabies  Jameson. 

Ejectment  for  lands  in  the  county  of  Cumberland. 
In  the  early  part  of  this  term  T.Clarkson  obtained  a  rule 
calling  upon  the  defendant  to  shew  cause  ''  wby  the  land- 
lord's rule  and  the  consent  rule  in  this  cause  should  not  be 
discharged,  and  the  defendant's  appearance  and  plea  set 
aside,  unless  the  defendant  shall  consent  to  give  security 
for  the  costs  in  this  cause  to  the  satisfaction  of  the  master/' 
upon  an  affidavit  stating  that  the  defendant  then  was^  and 
had  for  several  years  been  resident,  with  his  wife  and 
family,  near  Greenock,  in  Scotland. 

Patteson  now  shewed  cause.  This  is  quite  a  novel  ap- 
plication. There  is  no  case  in  which  the  Court  bas  com- 
pelled a  defendant  residing  abroad  to  give  security  for  costs. 
It  is  true  that  this  is  an  action  of  ejectment,  which  is  said 
to  be  the  creature  of  the  Court.  But  the  power  to  defend 
as  landlord  is  given  by  statute,  and  is  claimed^  not  as  a 
matter  of  favour,  but  of  right. 

Lord  Tent£RD£N|  C.J. — ^Thisis  a  very  reasonable iip- 
plication. 

Parke,  J. — ^The  statute  merely  says,  thatttskatl  and 
may  be  lawful  for  the  landlord  to  defend. 


Rule  absolute. 


TRINITY  T£RM»  X  GEO,  IV. 


Dunn  v.  Murray, 


Assumpsit.     The  decUration  stated,  that  on  the  2d  Where  al! 

mattere  in  diN 
of  February,  1827>  at  Sec,  in  consideration  that  plaintiff,  at  Terence  in  a 

request  of  defendant,  would  enter  into  the  employ  of  de-  S*"f^  ***dti, 
fendant  in  the  capacity  of  a  reporter  of  the  proceedings  of  arbitrator 
the  Court  of  King's  Bench,  and  also  of  the  proceedings  of  pj^ntiff  a  sum 
the  House  of  Commons,  and  would  furnish  reports  of  such  ^'^  satisfaction 
proceedings  to  defendant,  his  servants  or  agents,  for  the  in  the  cau^^ 
purpose  of  publication  in  a  public  newspaper  of  defendant,  ^®  plaintiff 
for  one  whole  year,  to  wit,  from  &c«  aforesaid,  at  and  for  a  wards  support 
certain  salary  or  wages,  at  the  rate  of  five  guineas  per  week  foj-a  demand^ 
throughout  the  year,  defendant  undertook  &c.  to  retain  and  within  the 
employ  plaintiff  in  the  capacity  aforesaid,  at  and  for  the  ^J^^nce  uid 
salary  or  wages  aforesaid,  and  continue  him  in  such  employ  ^hich  he 
for  one  whole  year,  to  wit,  from  8oc.  aforesaid.     And  though  brought  before 
plaintiff,  confiding  in  the  promise  &c.  of  defendant,  did  ^^®  arbitrator, 
afterwards,  to  wit,  on  &c.  aforesaid,  at  Sec.,  enter  into  the 
employ  of  defendant  in  the   capacity  aforesaid,  and   on 
the  terms  aforesaid,  and  did  furnish  reports  of  such  pro- 
ceedings as  aforesaid  to  defendant,  his  servants  and  agents, 
for  the  purpose  of  publication  in  the  said  public  newspaper 
of  defendant,  for  a  long  space  of  time,  to  wit,  until  the  4tb 
of  August,  1827,  at  8cc.;  and  though  plaintiff  was  on  &c., 
at  &c.,  and  had  always  been  ready  and  willing,  and  then 
and  there  offered  to  continue  in  the  employ  of  defendant 
in  the  capacity  aforesaid,  and  on  the  terms  aforesaid,  and 
to  furnish  such  reports  as  aforesaid,  for  the  purpose  afore- 
said, for  the  remainder  of  the  said  year ;  yet  defendant  did 
sot  nor  would  continue  plaintiff  in  his  employ  until  the 
expiration  of  the  said  year,  but  on  the  contrary  thereof 
then  and  there  refused  to  suffer  plaintiff  to  continue  in 
defendant's  said  employ,  and  discharged  plaintiff  therefrom^ 
without  any  reasonable  or  probable  cause  whatsoever,  and 
had  hence  hitherto  wholly  neglected  and  refused  to  retain 
or  continue  plaintiff  in  his  employ  for  the  remainder  of  the 
•aid  year :  By  means  whereof  plaintiff  had  lost  and  been 
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deprived  of  all  the  wages^  profits  and  emoluments  which  he 
otherwise  might  and  would  have  derived  and  acquired  from 
being  continued  in  the  employ  of  defendant  as  aforesaid, 
and  which  defendant  had  from  that  time  wholly  refused  to 
pay  or  allow  to  plaintiff,  and  plaintiff  had  been,  by  reason 
of  the  premises,  wholly  unemployed  for  the  remainder  of 
the  said  year.  Counts  for  wages  and  salary,  for  money  had 
and  received,  and  on  an  account  stated.  Plea,  non  assump- 
sit; and  issue  thereon. 

This  case  was  referred  to  B,  H,  Malhin,  Esq.  barrister 
at  law,   who,  by  his  award,  stated  the  following  facts: — 
"  The  said  J.  Murray,  one  W.  J.  Stewart,  and  one   W. 
Mudford,    together  with   certain    other   persons,   on   and 
before  the  2d  of  February,  1827,  were  the  proprietors  of  a 
certain  public  newspaper,  and  so  continued  until  and  after 
the  2d  of  February,  1828,  and  the  said  «/.  Dunn  was  en- 
gaged by  the  said  proprietors  as  a  reporter  of  the  proceed- 
ings in  the  Court  of  King's  Bench,  and  also  of  the  proceed- 
ings in  the  House  of  Commons,  for  the  said  newspaper, 
for  the  space  of  one  year,  beginning  on  the  said  2d  of 
February,  1827,  at  a  salary  of  five  guineas  a  week  during 
the  whole  of  the  said  year;  and  the  said  J.  Dunn  entered 
upon  his  duties  as  such  reporter,  and  continued  to  perform 
the  same  until  the  4th  of  August,  1827,  when  he  was  dis- 
charged from  the  said  employment  by  the  said  proprietors, 
without  any  just  cause  for  his  said  discharge;  and  the  said 
J.  Dunn  after  that  time  continued  ready  and  willing,  and 
tendered  and  offered  to  perform  the  duties  of  his  said 
employment;  and  the  said  «/.  Dunn,  in  Michaelmas  term, 
1827,  filed  his  bill  in  a  certain  action  of  assumpsit  against 
the  said  W.  J.  Stewart,  J.  Murray,    and  W.  Mudford; 
which  said  bill  contained,  among  other  counts,  a  count  for 
the  wages  or  salary  of  the  said  J,  Dunn,  for  his  services  by 
him  before  then  done  and  performed  as  a  reporter  of  law 
proceedings  in  the  Court  of  King's  Bench,  and  of  debates 
and  other  proceedings  in  the  House  of  Commons,  and  for 
preparing  reports  of  such  law  proceedings,  debates,  and 
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Other  proceedings,  for  the  said  W.  J,  Stewart,  J.  Murray, 

aud  W,  Mudford,  their  servants  and  agents,  for  the  purpose 

of  publication  in  a  certain  public  newspaper  of  them  the  9. 

said  W.  J.  Stewart,  J.  Murray ^  and  W.  Mudford;  and  also      Murrat. 

a  count  for  work  and  labour,  care  and  diligence,  before  that 

time  done,  performed,  and  bestowed  by  the  said  J.  Dunn 

for  the  said  W.  J.  Stewart,  J.  Murray,  and  W.  Mudford, 

at  their  instance  and  request,  and  for  divers  materials  and 

li^cessary  things  before  that  time  found  and  provided  by 

the  said  J,  Dunn  for  the  said  W,  J,  Stewart,  J.  Murray, 

and  hV.  Mudford,  at  their  like  instance  and  request,  and 

used  and  applied  in  and  about  the  said  work  and  labour; 

and  also  a  special  count,  similar  to  the  first  count  in  the 

declaration  in  this  cause.     The  plaintiff  laid  his  damages 

at  300/.,  and  the  defendants  pleaded  the  general  issue  only. 

On  the  gth  of  July,  1828,  all  matters  in  difference  in  the 

said  cause  between  the  plaintiff  and  the  said  W,  J,  Stewart, 

J.  Murray f  and  W,  Mudford,  were  referred,  by  order  of 

Nisi  Prius,  to  the   arbitrament  of  T.  N.  Talfourd,  Esq. 

barrister  at  law,  and  it  was  ordered  that  the  costs  of  the 

said  suit  should  abide  the  event  of  the  award,  and  that  the 

costs  of  the  reference  should  be  in  the  discretion  of  the 

arbitrator.     That  order  was,  on  Thursday  next  after  the 

Morrow  of  All  Souls,  in  the  year  1828,  made  a  rule  of  this 

Court.     Mr.  Talfourd,  on  the  l6th  of  September,   1828, 

made  his  award  concerning  the  matters  so  referred  to  him, 

and  thereby  awarded  that  the  plaintiff  in  the  said  suit  had 

good  cause  of  action  in  the  said  suit  against  the  defendants 

in  the  same,  to  the  amount  of  6S/.,  which  he  was  entitled 

to  recover  as  and  for  his  damages  in  the  said  suit;  and  he 

also  awarded  and  adjudged,  that  the  defendants  in  that  suit 

should  pay  to  the  plaintiff  in  the  same  the  said  sum  of  63/. 

in  satisfaction  of  his  damages  sustained  in  the  said  cause, 

and  that  the  cause  should  be  prosecuted  no  further;  and 

that  the  defendants  in  that  cause  should  pay  their  own  costs 

of  the  reference  and  of  that  award,  and  should  also  pay  the 

plaintiff  his  costs  in  that  cause,  and  of  the  said  reference 
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and  ftwurd,  tbo  same  being  taxed  by  the  proper  oftcer  9i 
the  Court.  The  said  W.  J.  Steumrt,  J.  Mt^ray,  and  HT. 
Mudford,  the  defendants  in  th^  said  cause,  on  the  ISkk  of 
November,  1828,  paid  to  the  plaintiff  in  the  smme  cause  thtt 
damages  and  costs  as  by  the  said  award  was  directed.  The 
•aid  dismissal  of  the  plaintiff  from  the  service  of  the  said 
proprietors  was  proved  in  evidence  before  Mr.  Talfowfd 
Qpon  the  said  reference ;  but  no  claim  was  made  before  him 
for  any  compensation  in  damages  for  such  dismissal,  except 
or  beyond  a  claim  for  the  amount  of  wages  or  salary  accnn 
ing  up  to  the  27th  of  October,  1827,  being  the  day  cai 
which  the  said  writ  in  the  said  action  was  served,  except  so 
far  as  the  counts  in  the  declaration  above  set  forth,  and  the 
evidence  of  the  said  employment  and  dismissal,  might 
amount  to  such  a  claim;  and  Mr.  Talfourd,  ia  aasesttqg 
the  said  damages,  made  no  allowance  for  any  such  com-* 
pensation  in  damages  aforesaid,  but  assessed  the  same  as 
the  amount  of  wages  or  salary  accruing  up  to  the  said  fi7th 
of  October,  and  on  no  other  account  whatsoever/'  It  was 
further  found  by  Mr.  Malkin,  that  the  declaration  in  the 
present  action  was  filed  after  the  payment  of  the  aaid 
damages  and  costs  in  the  former  action,  that  is  to  say,  on 
the  18th  of  November,  1828;  and  that  the  plaintiff  had  no 
cause  of  action  in  this  cause  against  the  said  defendants  in 
the  same,  except  upon  account  of  his  said  dismissal  by  the 
said  proprietors,  and  of  their  failure  to  employ  him  as 
aforesaid  until  the  end  of  the  said  year.  And  upon  these 
facts,  so  found  by  him  for  the  opinion  of  the  Court  as 
aforesaid,  he  awarded  and  adjudged  that  the  plaintiff  had 
good  cause  of  action  in  this  cause  against  the  said  J.  Murrajf, 
unless  the  Court  should  be  of  opinion  that  the  said  pro* 
ceedings  in  the  said  cause,  wherein  the  said  J.  Dunn  was 
plaintiff,  and  the  said  W.  J.  Stewart,  J.  Murray,  and  W, 
Mudford,  were  defendants,  and  the  said  reference  and 
award  so  made  in  the  same  as  aforesaid,  and  the  said  pay- 
ment of  the  said  damages  and  costs  so  awarded  in  the  same, 
were  a  bar  to  the  recovery  of  the  said  J.  Dunn  in  this 
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action.  And  if  tbe  Court  sboitid  be  of  opinion  th»t  the 
Slid  proceedings^  reference^  award,  and  payment  were  no 
bar  to  the  recovery  of  the  plaintiff  in  this  action,  then  he 
awtfded  that  a  verdict  should  be  entered  for  the  plaintiff  in 
tbe  same  for  o9,L  lOs.  damages,  and  40s.  costs ;  and  if  the 
Court  should  be  of  opinion  that  the  said  proceedings,  re- 
ference, award|  and  payment  were  a  bar  to  the  recovery  of 
tbe  plaintiff  in  this  action,  then  he  awarded  that  a  verdict 
should  be  entered  for  the  said  J.  Murray  in  the  same.  A 
role  nisi  having  been  obtained  for  entering  a  verdict  for  the 
plaintiff  for  52/.  \0s.  damages,  and  409.  costs,  pnrsuant  to 
tbe  award. 
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F.  Pollock  and  R.  V,  Richards,  on  a  former  day  in  this 
ttnn,  showed  cause.     The  claim   set  up  in  the  present 
action  was  a  matter  of  difference  in  the  former  action,  and 
was  within    the  scope  of  that  reference.     The   plaintiff 
having  nnder  the  former  award  recovered  upon  a  count 
adapted  to  let  in  tbe  whole  amount  of  his  present  claim, 
is  concluded,  and  cannot  be  allowed  to  recover  in  a  fresh 
action  arising  out  of  the  same  subject-matter.     There  are 
two  authorities  expressly  in  point.     In  Smith  v.  Johnson  {a) 
disputes  existing  between  the  master  and  owner  of  a  ship, 
touching  the  ship's  accounts  on  a  certain  voyage,  they  re- 
ferred all  actions  and  causes  of  action  to  arbitrators,  who 
awarded  a  balance  to  be  paid  by  the  owner  to  the  master. 
It  was  held,  upon  a  rule  for  an  attachment  for  non-payment 
of  the  sum  awarded,  that  it  was  not  competent  for  the 
owner  to  claim  a  deduction  of  a  certain  sum,  the  price  and 
proceeds  of  certain  goods  shipped  on  their  joint  account, 
tbe  whole  of  which  had  been  paid^by  the  owner  in  the  first 
instance,   on  the   ground   that  such  particular  adventure 
formed  no  part  of  the  disputes  between  them,  and  bad  not 
been  submitted  to,  nor  taken  into  consideration  by  tbe  arbi- 
trators; because  it  was  within  the  scope  of  the  reference, 
the  object  of  which  was  to  make  a  final  settlement  be-« 

(a)  15  East,  213. 
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18S9.  tween  the  parties,  and  it  was  the  owner's  own  fault  if  he 
kept  back  that  item  of  the  account.  So,  in  Williams  y* 
Lord  Bagpt  {a),  where  the  plaintiflf  sued  his  steward  in  aa 
inferior  Court  for  4000/.,  which  was  a  less  sum  than  he  knew 
to  be  due  to  him  upon  a  final  investigation  of  the  defend^ 
ant's  accounts  ;  and,  upon  judgment  by  default,  verified  for 
3400/.,  it  was  held,  upon  a  plea  of  judgment  recovered,  in 
answer  to  a  second  action  in  this  Court  for  the  balance 
due,  that  the  plaintiff  was  concluded  by  the  action  brought 
in  the  inferior  Court.  So  here  it  must  be  taken  that  the 
first  award  was  made  with  reference  to  all  the  matters  in 
difference  then  referred.  Ilambleton  v.  Veere{b),  which 
may  perhaps  be  cited  on  the  other  side,  is  a  very  different 
case.  There,  the  action  was  in  tort ;  the  respective  rights 
of  the  master  and  apprentice  had  never  been  extinguished ; 
and  the  master,  after  recovering  damages,  was  still  entitled 
to  the  service  of  the  apprentice.  Here,  the  contract  wis 
dissolved,  and  the  defendant  could  not  afterwards  have 
called  upon  the  plaintiff  to  resume  the  performance  of  his 
duties  for  the  remainder  of  the  year. 

Campbell  and  Tomlinson,  contrA.  The  case  of  Lord 
Bagot  V.  Williams  (a)  has  no  application  to  the  present. 
There,  the  defendant  pleaded  a  judgment  recovered  in  re- 
spect of  the  same  cause  of  action,  upon  which  issue  was 
joined,  and  found  against  the  plaintiff;  here,  the  general 
issue  only  was  pleaded.  In  this  case,  therefore,  there  is 
nothing  to  shew  that  the  plaintiff  could  recover  in  the  se- 
cond action  damages  for  the  same  cause  of  action  for  which 
he  might  have  recovered  in  the  first  action.  The  question 
now  is,  whether  the  plaintiff  has,  in  fact,  received  compen- 
sation to  the  full  extent  of  his  claim  ;  and  if  it  appear  that 
he  has  not,  he  is  clearly  entitled  to  recover  in  the  present 
action.  The  award  upon  the  reference  of  the  former 
action,   not    being  pleaded,   is    no   estoppel;     Vooght  ?• 

(a)  5  D.  &  R.  87 ;  3  B.  &  C.  235.  (b)  2  Saund.  169. 
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Winch  (a),  where  it  was  decided^  that  a  verdict  obtained  by 
the  defendant  in  a  former  action^  and  which,  if  pleaded  in 
bar,  would  be  an  estoppel,  when  given  in  evidence  under 
the  general  issue,  is  not  conclusive  against  the  plaintiff,  but 
only  evidence  to  go  to  the  jury  (A).  Now  here  there  is  no 
ground  for  presuming  that  the  arbitrator,  upon  the  first 
reference,  took  the  special  count  at  all  intb  his  consider- 
ation; it  may  not  have  been  proved  to  his  satisfaction: 
and  he  expressly  states  in  his  award  that  no  claim  was 
made  upon  it.  There  is  little  doubt,  indeed,  that  the  arbi- 
trator, in  fact,  proceeded  only  upon  the  general  indebitatus 
count,  under  which  the  amount  of  wages  or  salary  due  for 
the  by-gone  time  was  recoverable,  the  plaintiff  having  offered 
to  continue  his  services  to  the  end  of  the  year;  Gandell  v. 
Pontigny  (c),  Eardley  v.  Price  (d).  But  under  that  count 
no  more  than  the  amount  of  salary  due  for  by-gone  services 
could  be  recovered ;  the  former  recovery,  therefore,  is  no 
bar  to  the  present  action.  The  first  reference  was  not  of 
all  matters  in  dispute  between  the  parties,  but  only  of  all 
matters  in  dispute  in  that  cause;  and  an  award  does  not  in 
every  case  operate  as  a  bar  to  any  future  proceedings 
between  the  parties ;  for  it  has  been  decided,  that  although 
all  matters  in  difference  be  referred,  yet  it  is  competent  to 
a  party  to  shew  that  a  particular  difference  did  not  exist  at 
the  time  of  the  reference,  or  was  not  brought  under  the 
notice  of  the  arbitrator;  and  in  respect  of  such  difference 
the  party  may  sue.  Caldwell  on  Arbitration  (e),  Ravee  v. 
Farmer  (/),  Golightly  v.  Jellicoe  (g). 

The  Court  took  time  to  consider  of  their  judgment; 
which  was  now  delivered  by 

Lord  Tenterden,  C.  J. — This  was  a  case  stated  for 
the  opinion  of  the  Court  by  a  gentleman  at  the  bar,  to  whom 

(d)  2  New  Rep.  333. 
(f)  13?,  «01. 
(/)  4  T.  R.  146. 
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(a)  2  B.  &  A.  662. 

(6)  As  to  the  conclusiveness  of 
a  colonial  judgment,  see  ante.f  ii. 
581, Xa). 

(c)  4  Campb.  375. 


(g)  4T.R.  147,  n. 


1829. 


VOL.  IV. 


V  P 
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1829.        the  cause  had  been  referred.     The  action  was  for  wages 
claimed  by  the  plaintiff  upon  a  contract  for  his  services  for 
a  year,  commencing  on  the  2d  of  February,  18^7*     It  is 
found  that  he  was  discharged  on  the  4th  of  August,  1827, 
without  any  just  cause,  and  that  he  afterwards  brought  an 
action  against  the  present  defendant  and  certain  other  per- 
sons^ joint  parties  to  the  contract,  declaring  generally  for 
wages,  and  specially  for  damages  on  account  of  being  dis- 
charged from  the  service.     All  matters  in  difference  in  that 
cause  were  referred ;  and  the  arbitrator  in  the  present  case 
has  found  that  the  dismissal  of  the  plaintiff  from  the  service 
was  proved  in  the  former  case,  but  that  no  claim  was  thea 
made  for  any  compensation  in  damages  for  such  dismissal, 
except  or  beyond  a  claim  for  the  amount  of  wages  or  salary 
accruing  up  to  the  27th  of  October,  \S27,  being  the  day  on 
which  the  writ  in  that  action  was  served,  except  so  far  as 
the  counts  in  the  declaration,  and  the  evidence  of  the  em* 
ployment  and  dismissal,  may  amount  to  such  claim.     Now 
it  is  certain  that  the  present  claim  might  have  been  brought 
before  the  arbitrator  upon  that  occasion ;  and  in  the  case 
of  Smith  V.  Johnson  (a),  Lord  Ellenborough  lays  it  down, 
that  where  all  matters  in  difference  are  referred,  the  party, 
as  to  every  matter  included  within  the  scope  of  such  refe- 
rence, ought  to  come  forward  with  the  whole  of  his  case. 
So  here,  the  present  claim  was  within  the  scope  of  the 
former  reference,  for  it  arose  out  of  the  dismissal ;  it  was 
the  duty  of  the  plaintiff  to  bring  it  before  the  arbitrator,  if 
he  meant  to  insist  on  it  as  a  matter  in  difference;  and  not 
having  done  so,  he  cannot  now  make  it  the  subject-matter 
of  a  fresh  action.     The  rule  for  entering  a  verdict  for  the 
plaintiff  must  therefore  be  discharged. 

Rule  discharged. 

(a)  15  East,  913. 
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1829. 

Leigh  v.  Hind.  v^v-^^ 

Declaration  in  debt,  stating,  that  by  indenture  of  In  a  covenant 
assignment  of  1 7th  of  December,  1827,  defendant,  for  the  "ubi-ch^u^J" 
consideration  of  2550/.  paid  to  him  by  plaintiff,  assigned  8cc.  within  half  a 
to  plaintiff  an  indenture  of  lease  in  the  indenture  of  assign-  tjcular  spo^ 

ment  mentioned,  and  also  a  messuage,  &c.,  being  a  public  ^^®  distance 

•  .  .  .  mnstbeesti- 

bouse  called  the  Black  Lion,  in  Bishopsgate  Street,  to  mated  by  the 

hold  for  the  residue  of  a  term  of  21  years;  that  defendant,  "^^'^^  f^f® 

01  access  ac 

by  this  indenture,  covenanted  with  plaintiff^  that  in  case  the  time  of  the 
he,  defendant,  should  at  any  time  thereafter^  during  the  con-  j^^rd^T^n/er- 
tinuance  of  the  term  by  the  lease  granted,  (provided  plaintiff  den,  C.  J.,  and 
should  then  occupy  the  premises  thereby  assigned,  and  be  or  as  the  crow 
carrying  on  the  business  of  a  victualler  therein,)  keep  any  p^'.''^ 
licensed  victualling  house,  or  use,  or  exercise,  or  be  in  any 
manner  concerned,  directly  or  indirectly,  in  the  business 
of  a  victualler,  within  the  distance  of  half  a  mile  from  the 
premises  thereby  assigned,  then  he,  defendant,  his  execu- 
tors &c.,  should,  within  14  days  after  demand  made,  repay 
to  plaintiff,  his  executors  8cc.,  1000/.,  parcel  of  the  said 
2550/. ;  that  plaintiff,  by  virtue  of  the  assignment,  entered 
upon  the  premises,  and  became  possessed  thereof  for  the 
term  assigned,  and  performed  the  covenants  contained  in 
the  lease;  but  that  defendant  kept  a  victualling  house,  and 
exercised,  and  was  concerned  in,  the  business  of  a  victualler, 
within  the  distance  of  half  a  mile  from  the  premises  assigned; 
and  that  plaintiff  thereupon  demanded  of  defendant  to  repay 
him  1000/.,  which  defendant  refused  to  do.'  Plea,  that 
defendant  did  not  keep  a  licensed  victualling  house  within 
the  distance  of  half  a  mile  from  the  premises  assigned.   Issue 
thereon.     At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the 
London  adjourned  sittings  after  Hilary  term,  1829,  a  verdict 
was  found  for  the  plaintiff  for  1000/.,  subject  to  the  award 
of  a  gentleman  at  the  bar,  who  was  to  ascertain  the  distance 
between  the  Black  Lion,  in  Bishopsgate  Street,  and  the 
Southwark  Bridge  Tavern,  in  Queen  Street,  the  latter  being 
a  licensed  victualling  house  kept  by  the  defendant;  and 

p  p  2. 
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1899.  who  was  to  state  upon  the  face  of  his  award  the  different 
admeasurements  taken  under  his  direction,  and  the  mode 
of  taking  them.  The  arbitrator  stated  in  his  award,  that 
he  had  caused  three  different  admeasurements  to  be  taken; 
one  pursuing  the  course  of  a  person  going  out  of  the  door^ 
way  of  the  Black  Lion,  and  continuing  for  the  most  part 
along  the  foot  pavement,  but  occasionally  deviating  there- 
from into  the  carriage-way,  and  entering  the  door-way  of 
the  Southwark  Bridge  Tavern ;  another  being  the  coume 
of  a  person  going  out  of  the  door-way  of  the  Black  Lion, 
at  right  angles  to  the  same,  to  a  spot  in  the  carriage-way 
distant  two  feet  and  nine  inches  from  the  curb-stone,  and 
proceeding  along  the  carriage-way,  in  the  nearest  direction 
a  carriage  could  take,  to  a  spot  also  distant  two  feet  nine 
inches  from  the  curb-stone,  opposite  to  one  of  the  door- 
posts of  the  Southwark  Bridge  Tavern,  and  passing  from 
such  last-mentioned  spot  to  the  curb-stone,  and  thence  to 
the  door-way  of  the  said  tavern,  by  walking  across  the  fool 
pavement,  in  a  direction  slightly  inclining  to  the  left  hand  J 
and  a  third  measured  from  the  centre  of  the  door-way  of 
the  Black  Lion  to  the  centre  of  the  door-way  of  the  South- 
wark Bridge  Tavern,  along  the  foot  pavement  and  crossings 
for  foot  passengers.  The  arbitrator  then  adjudged  the  dis* 
tance  between  the  Black  Lion  and  the  Southwark  Bridge 
Tavern  to  be,  according  to  the  admeasurement  first  men- 
tioned, 2627  feet  and  one  inch ;  and  according  to  the  ad- 
measurement secondly  mentioned,  to  be  (2638  feet;  and 
according  to  the  admeasurement  lastly  mentioned,  to  be 
2695  feet;  and  he  determined  the  Southwark  Bridge  Tavern 
to  be  within  half  a  mile  from  the  Black  Lion,  and  the  dis- 
tance, by  the  nearest  mode  of  access,  between  the  two,  to 
be  less  than  half  a  mile.  The  arbitrator  then  awarded,  that 
the  verdict  found  for  the  plaintiff  should  stand.  A  rule 
nisi  for  setting  aside  the  award  having  been  obtained, 

Gurney  and  Paltesnn  now  shewed  cause.     The  defendant 
covenanted  that  he  would  not  keep  a  public  house  withki 
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the  distance  of  half  a  mile  from  the  Black  Lion.  The 
award  finds  that  the  public  house  kept  by  the  defendant  is 
within  that  distance  from  the  Black  Lion ;  finding  in  terms, 
therefore,  that  the  defendant  has  committed  a  breach  of  his 
covenant.  If  the  defendant  intended  the  distance  to  be 
calculated  by  any  other  than  the  shortest  mode  of  passage, 
he  should  have  provided  for  that  in  his  covenant.  The 
arbitrator,  construing  the  words  of  the  covenant  as  they 
ought  to  be  construed,  according  to  their  plain  and  ordinary 
import,  has  found  that  the  distance,  by  the  shortest  mode 
of  passage  between  the  two  houses,  is  less  than  half  a  mile, 
and  therefore  that  the  defendant  has  broken  the  covenant. 
That  finding  is  right,  and  this  rule  must  be  discharged. 

Scarlett,  A.  G.,  and  Chitty^  contr^.  The  covenant  should 
be  construed  according  to  the  intent  of  the  parties^  to  be 
collected  from  the  whole  of  the  instrument.  That  intent 
clearly  was  to  prevent  the  defendant  from  interfering  with 
the  customers  who  frequented  the  house  assigned  by  him 
to  the  plaintiff.  The  distance,  therefore,  should  be  calcu- 
lated, not  by  the  nearest  line,  or,  in  common  parlance,  as 
the  crow  flies  (a),  but  by  that  line  which  persons  in  general 
frequenting  such  houses  would  take  in  going  from  one  to 
the  other.  Suppose  the  case  of  a  walled  town,  one  house 
within  and  the  other  without  the  wall,  exactly  opposite. 
As  the  crow  flies,  the  distance  would  be  only  a  few  feet, 
but  by  the  actual  course  a  passenger  would  be  obliged  to 
take,  it  might  be  half  a  mile,  or  more.  The  usual  mode 
of  access  is  that  which  the  parties  to  this  covenant  contem- 
plated; and  persons  frequenting  a  public  house  would  use 
the  foot  pavement  only,  and  not  the  carriage-way.  It  was 
held  in  Woods  v.  Dennett  (ft),  that  in  the  construction  of  an 
Engagement  not  to  open  a  shop  within  a  mile  of  a  certain 
spot,  the  shortest  way  of  access  by  the  footpath  should  be 

(a)  The  award  seems  to  assume  of  which  there  would  be  »o  prac» 

that  the  parties  had  not  meant  to  ticable  mode  of  ascertaining, 
contract  wiih  reference  to  a  niathe-  {b)  %  Stark.  N.  P.  C.  89; 

matical  riglit  line,  the  termination 
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1839.  taken.  [Lord  Tenterden,  C.J.  In  this  case  a  person  could 
not  by  possibility  go  from  one  house  to  the  other  entirely 
by  the  footpath ;  he  must  necessarily  cross  the  carriage- 
way occasionally.]  Still  the  distance  should  be  taken  by 
the  shortest  way  of  access  along  the  footpath^  where  there 
is  a  footpath,  and  by  the  usual  crossings  for  passengers, 
where  it  is  necessary  to  cross  the  carriage-way.  That  was 
the  third  mode  of  admeasurement  taken  in  this  case,  and 
by  that  mode  the  distance  exceeds  half  a  mile.  Covenants 
of  this  nature,  being  in  restraint  of  trade,  are  not  to  be 
favoured :  Cruttwell  v.  Lye  {a),  Bozon  v.  Farlow  (6). 

Lord  Tenterdbn,  C.J. — The  arbitrator,  after  describ- 
ing in  his  award  the  three  different  admeasurements  which 
he  had  caused  to  be  taken,  and  stating  the  number  of  feet 
by  each  way,  has  awarded  that  the  Southwark  Bridge 
Tavern  is  within  half  a  mile  of  the  Black  Lion,  and  that 
the  distance,  by  the  nearest  mode  of  access  between  the 
two,  is  less  than  half  a  mile.  Now  unless  the  nearest 
mode  of  access  be  taken,  it  is  difficult  to  say  what  other 
mode  should  be  taken.  If  we  depart  from  it  a  little  in  this 
case,  we  may  be  called  upon  to  depart  from  it  still  more 
in  another ;  and  the  consequence  will  be,  that  there  will  be 
no  certain  rule  applicable  to  the  subject.  I  think  the  dis- 
tance must  be  measured  by  the  nearest  mode  of  access,  and 
that  this  musft  be  taken  to  have  been  the  intention  of  the 
parties.  On  this  short  ground  I  am  of  opinion  that  the 
award  is  right. 

LiTTLEDALE,  J.  (c) — I  take  the  proper  principle  of  ad- 
measurement in  cases  of  this  sort  to  be,  to  measure  by  the 
nearest  mode  of  access,  according  to  the  existing  state  of 
the  streets.  If  the  distance  between  the  two  houses  in  this 
case  had  been  originally  more  than  half  a  mile,  according 
to  that  principle,  and  a  new  street  had  been  afterwards 
opened  which  rendered  the  distance  between  them,  accord- 

(a)  17  Ves.  335.  (c)  Bayle^^  J.,  was  absent 

(5)  1  Meriv.  459. 
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ing  to  that  principle,  less  than  half  a  mile,  and  the  defend- 
ant  had  continued  to  occupy  the  Southwark  Bridge  Tavern, 
under  these  circumstances,  I  think  he  would  have  been 
guilty  of  a  breach  of  his  covenant. 
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Parke,  J. — It  seems  to  me  that  the  right  mode  of  mea- 
suring the  distance,  in  a  case  of  this  kind,  is  to  take  a 
straight  line  from  house  to  house,  in  common  parlance,  to 
take  the  distance  as  the  crow  flies*  Here  the  defendant 
covenanted  not  to  keep  a  public  house  within  half  a  mile 
of  that  of  the  plaintiff.  The  plain  and  ordinary  meaning  of 
those  words  is,  the  actual  distance ;  and  I  think  we  ought 
so  to  construe  them,  unless  we  find  something  in  the 
context  shewing  that  they  were  intended  to  be  used  in  a 
different  sense.  Now  there  is  nothing  in  the  context  which 
shews  any  such  intention.  It  is  clear  that  neither  of  these 
parties  contemplated  that  the  customers  of  the  one  public 
house  should  go  from  that  to  the  other.  I  am  therefore  of 
opinion  that  the  distance  between  them  should  have  been 
calculated  without  any  reference  to  different  modes  of  com- 
munication. It  was  probably  deemed  unnecessary,  in  the 
case  of  Woods  v.  Dennett  (a),  to  contend  for  this  mode  of 
admeasurement  on  the  part  of  the  plaintiff,  because  it  was 
conceived  that  there  was  a  good  cause  of  action,  even 
adopting  a  different  mode  of  admeasurement.  But,  at  any 
rate,  that  particular  point  was  not  pressed  upon  Lord 
Ellenborough's  notice;  therefore  his  ruling  in  that  case 
cannot  be  considered  as  an  authority  against  the  construc- 
tion which  I  am  now  suggesting,  and  which  appears  to  me 
to  be  the  right  one.  But  even  if  I  am  wrong  in  considering 
this  the  proper  mode  of  construing  the  agreement,  I  still 
think  the  rule  to  be  clear,  that  the  proper  line  would  be  the 
shortest  which  a  person  would  be  likely  to  take,  who  in- 
tended to  make  the  best  of  his  way  from  the  one  house  to 
the  other:  that  is,  using  th^e  foot  pavement  where  there  was 
one,  and  where  it  was  most  convenient  to  use  it,  and  the 

(a)  9  Stark.  N.P.C.89. 
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carriage-way  either  where  there  was  no  foot  pavement^  er 
it  would  be  most  convenient  to  deviate  from  it.  Here  the 
arbitrator  has  awarded,  that,  according  to  that  mode  of 
taking  the  distance,  the  house  kept  by  the  defendant  is 
within  the  distance  of  half  a  mile  from  the  house  assigned 
by  him  to  the  plaintiff.  In  any  view  of  the  case,  therefore, 
I  am  clearly  of  opinion  that  the  award  is  right,  and  that  the 
rule  for  setting  it  aside  ought  to  be  discharged. 

Rule  discharged. 


Phillips,  Assignee,  &c.  v.  Dance. 

Where  a  ape-  xHIS  was  a  special  jury  cause,  and  the  plaintiff  had  car- 
bnot^tned"*^  ried  the  record  down  for  trial;  but  a  full  special  jury  not 
because  nei-  appearing,  neither  party  prayed  a  tales,  and  the  cause  was 
pravs  a  tales     °^^  tried.     The  plaintiff  never  took  any  further  proceedings. 

the  defendant  The  defendant  obtained  a  rule  nisi  for  judgment  as  in  case 
cannot  have         ^  .         ...  ,.     ,  .       *'  .       .  _ 

judgment  as  in  of  a  nonsuit,  which  was  discharged  upon  production  of  an 

case  of  a  non-  affidavit  disclosing  the  facts  above  stated.     The  defendant 

suit,  or  try  7 

the  cause  by  then  took  out  a  side  bar  rule  for  trial  by  proviso ;  and  the 
proviso.  plaintiff  obtained  a  rule  nisi  foi  setting  aside  that  rule. 

Chitti/  shewed  cause.  No  reason  can  be  suggested  why 
the  defendant  should  not  be  allowed  to  try  by  proviso.  Hie 
cannot  obtain  judgment  as  in  case  of  a  nonsuit,  and  he  has 
no  other  remedy.  The  action  ought  not  to  be  permitted 
to  hang  over  his  head  ad  injinitum,  which  will  be  the  case 
if  this  rule  be  made  absolute.  If  the  plaintiff  do  not 
chuse  to  carry  down  the  record  again,  at  least  he  should 
permit  the  defendant  to  do  so. 

Barstoiv,  contii.  The  reason  why  the  defendant  cannot 
be  allowed  to  try  by  proviso  is,  that  he  has  already  had  one 
opportunity  of  trying  the  cause,  which  he  lost  by  refusing 
to  pray  a  tales.  A  defendant  has  no  right  to  call  upon  a 
plaintiff  to  give  him  more  than  one  opportunity  of  trying 


.\ 
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the  cause.  The  defendant  must  always  be  prepared;  the 
plaintiff  may  try  when  he  pleases,  subject  always  to  the 
being  forced  on  by  certain  rules  to  give  the  defendant  one 
opportunity  to  try.  The  rule  for  a  trial  by  proviso  assumes 
that  the  plaintiff  has  been  guilty  of  default,  and  that  the 
defendant  has  never  had  an  opportunity  to  try,  for  it  runs  in 
these  words:  **  Let  there  be  a  record  of  Nisi  Prius  by 
proviso^  if  the  plaintiff  shall  have  made  default."  Here, 
the  plaintiff  has  made  no  default ;  for  he  carried  the  record 
down  for  trial  once,  and  gave  the  defendant  the  opportunity 
of  trying  the  cause  if  he  would.  Jenkins  v.  Purcell{a) 
seems  in  point.  There,  while  the  jury  were  being  sworn, 
the  defendant's  counsel  called  for  the  record,  and  finding  a 
mistake  in  it,  said  they  would  make  no  defence.  The 
plaintiff's  counsel  upon  this^  in  order  to  avoid  a  nonsuit 
and  to  save  the  costs,  refused  to  pray  a  tales;  and  though 
twelve  had  been  sworn,  yet,  there  having  been  no  actual 
prayer  of  a  tales,  the  cause  was  suffered  to  remain  for  want 
of  jurors.  That  case  occurred  two  years  before  the  passing 
of  the  statute,  14  Geo,  £,  c.  \7,  which  gives  the  defendant 
no  advantage  in  this  respect;  it  merely  provides,  that  where 
die  plaintiff  has  made  default^  the  Court  may  give  the  like 
judgment  for  the  defendant  as  in  case  of  a  nonsuit. 

Per  Curiam. — Where  neither  party  prays  a  tales,  it 
cannot  be  said  that  the  plaintiff  has  made  default;  and  in 
such  a  case  the  defendant  is  not  entitled  to  try  the  cause  by 
proviso. 

Rule  absolute. 

(fl)  9  Stra.  707. 
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SuRTEEs  and  another^  Assignees^  &c.  v,  Ellison. 

Hewson  v.  Heard. 

Neither  a  trad-  XHE  first  of  the  above  cases  was  assumpsit  for  money 

ing  which  •       i  ■        i      i  »      •/*•     r   i  /•  t^ 

ceased,  nor  an  "&"  ^^^  received  by  the  late  sheriii  of  the  county  of  JJur- 

act  of  bank-      ham,  to  the  use  of  the  plaintiffs,  as  assignees,  after  the 

niptcy  com-  *^  ... 

mitted,  before   bankruptcy.     Plea,  non  assumpsit;  with  notice  to  dispute 

will^support  a'  ^^®  trading  and  the  act  of  bankruptcy.  At  the  trial  before 
commission  Lord  Tenterden,  C.J.,  at  the  sittings  at  Guildhall  after 
Sept.  1,  1825.    Trinity  term,    1828,  the  following  facts  appeared: — The 

bankrupt  ceased  to  be  a  trader  in  1823,  being  then  indebted 
to  the  petitioning  creditor  in  100/.  An  act  of  bankruptcy 
was  committed  in  1827«  after  which  the  sheriff  seized  and 
sold  under  a  fi.  fa.  It  was  contended,  that  the  trading,  being 
prior  to  the  passing  of  6  Geo,  4,  c.  l6,  would  not  support 
the  commission.  A  verdict  was  taken  for  the  plaintiff,  with 
leave  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been 
obtained, 

Scarlett,  A.  G.,  Alderson,  and  C.  Cresswell,  now  shewed 
cause.  Provided  the  bankrupt  were  a  trader  at  the  time  the 
petitioning  creditor's  debt  accrued,  it  is  immaterial  whether 
he  carry  on  trade  at  the  period  of  the  act  of  bankruptcy. 
Bamford  ex  parte  {a).  It  is  sufficient  if  the  plaintiff  make 
out  an  act  of  bankruptcy  after  the  present  statute  came  into 
operation.  It  is  not  necessary  that  the  trading  should  be 
after  the  act.  [Lord  Tenterden,  C.J.  The  language  of 
the  statute  is,  "  that  if  any  such  trader  depart  this  realm, 
8cc."]  In  an  anonymous  case  in  Ventri8(6),  it  is  said,  "  if  a 
tradesman  contracts  debts  and  gives  over  trading,  he  may 
afterwards  be  a  bankrupt  in  respect  of  the  debts  contracted 
before;  and  so  it  was  said  to  be  ruled  in  Sir  Job  Harvejf^s 
case."  A  party  does  not  cease  to  trade  until  all  the  debts 
contracted  in  trade  are  paid  off.  Bamford  ex  parte  can  be 
supported  only  on  that  principle.     A  man  cannot  get  rid 

(fl)  15  Vesey,  449.  (h)  1  Ventr.  5. 
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of  his  liability  to  be  made  a  bankrupt  merely  by  ceasing  to 
contract  new  debts  in  the  same  capacity.  After  the  passing 
of  the  statute^  the  bankrupt  remained  in  the  same  stale  as 
before.  It  was  not  intended  to  exempt  a  trader  from  the 
liability  to  be  called  upon  for  payment  in  the  manner  in 
which  he  was  liable  to  be  called  upon  before.  In  Maggsv, 
Hunt  {a),  the  act  of  bankruptcy  was  before  the  statute. 
Now  the  act  of  bankruptcy  had  not  any  continuance,  whereas 
trading  is  a  continuing  act.  [Bayley,  J.  I  do  not  think  that 
Bamford  ex  parte  shews  that  the  bankrupt  must  be  consi- 
dered as  still  a  trader  seeking  his  living,  8cc.>  but  merely 
that  discontinuing  trade  did  not  deprive  the  creditor  of  his 
remedy  of  obtaining  payment  through  a  commission  of 
bankrupt.  Parke,  J.  The  Chancellor  does  not  say  that 
it  is  to  be  considered  as  a  continuing  trading  by  reason 
of  his  not  paying  his  creditors.  Lord  Tetiterden,  C.  J. 
There  is  a  slight  difference  in  the  wording  of  the  statutes. 
In  the  present  act  the  words  are^  '*  who  now  uses,  or  who 
hereafter  shall  use."]  There  was  a  constructive  trading 
after  the  act  as  much  as  before.  None  of  the  statutes 
contain  any  express  provision  relating  to  time  past.  The 
words  "  using  trade"  must  be  construed  to  mean  "  using 
trade  at  the  time  of  the  act  of  bankruptcy/'  which  shews 
that  the  decision  in  Bamford  ex  parte  must  have  pro- 
ceeded on  the  ground  that  the  trading  was  continued  until 
the  debts  were  paid.  In  Meggot  v.  Mills  {b),  Lord  Chief 
Justice  Holt  says^  "  though  a  man  quit  his  trade,  yet  he 
may  be  a  bankrupt  for  the  debts  that  he  owed  before ;  and 
though  a  man  who  has  become  creditor  to  him  after  the 
quitting  of  his  trade  cannot  sue  out  a  commission  of  bank- 
rupt, this  new  creditor  shall  be  admitted  to  have  a  share  of 
the  bankrupt's  estate."  [Bayley,  J.  And  yet,  according  to 
the  argument  now  used^  the  bankrupt  was  a  trader  when 
the  second  debt  was  contracted.]  He  continued  a  trader 
quoad  the  prior  creditor.  In  Lee  v.  Lopez  (c),  it  was  held 
that  a  commission  of  bankrupt  was  not  an  execution  within 
8  Anne,  c.  14. 

(a)  4  Bingh.  213.  {h)  1  Ld.  Raym.  386.        (e)  15  East,  390. 
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Brougham  and  Chitty,  conirk,  were  stopped  by  the  Courts 
who  now  ordered  the  second  case  {Hetoson  v.  Heard)  to  be 
called  on.  In  that  case  the  act  of  bankruptcy,  the  suffering 
of  the  trader's  goods  to  be  taken  in  execution,  had  been 
committed  before  the  passing  of  the  act.  At  the  trial 
before  Lord  Tenterden,  C.  J.,  his  lordship  was  of  opinion 
that  the  case  was  not  within  the  act,  6  Geo*  4,  c.  16. 


Chitty  now  shewed  cause  against  a  rule  for  entering  a 
nonsuit.  The  136th  section  must  be  construed  as  repeal- 
ing  5  Geo.  4f  c.  98,  only  from  the  time  when  the  new  act 
came  into  operation.  It  is  nonsense  as  it  stands.  [Lord 
Tenterden,  C.  J.  That  construction  is  contrary  to  Maggt  v* 
Hunt.'] 


Lord  Tenterden,  C.J. — When  an  act  of  parliament  i« 
repealed,  it  is  the  same  thing  as  if  it  had  never  existed, 
except  with  reference  to  such  parts  as  are  saved  by  the 
repealing  statute.  We  are  not  at  liberty  to  break  in  upon 
this  rule,  by  indulging  any  views  of  our  own,  and  we  cannot 
find  any  intention  manifested.  We  must  look  at  this  act 
as  if  it  had  been  the  first  legislative  provision  on  the  subject 
of  bankruptcy,  and  it  is  impossible  to  see  a  sufficient  trading 
and  act  of  bankruptcy  in  Surtees  v.  Ellison, ,  Upon  the  same 
principle, that  no  good  act  of  bankruptcy  is  shewn  vaHewwn 
V.  Heard,  we  must  say  that  the  rule  must  be  made  absolute* 
It  is  very  unfortunate  that  an  act  of  so  much  importance 
should  have  been  framed  with  so  little  care.  It  is  com- 
monly said  that  a  will  is  to  receive  a  favourable  construc- 
tion, on  the  ground  that  the  testator  is  presumed  to  be 
inops  consilii.  Of  the  legislature  it  may  be  said,  that  it  is 
muhas  inter  opes,  inops. 

Bayley,  J, — The  former  acts  became  silent  in  Septem-? 
ber,  1823.  The  G  Geo.  4,  c.  \G,  began  to  speak  on  the  Ist 
of  September,  except  that,  by  the  1 36th  section,  the  repeal 
of  5  Geo.  4,  c.  98,  and  the  regulations  in  6  Geo.  4,  c.  l6,  as 
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to  certificates  of  conformity,  were  to  take  effect  from  the 
passing  of  the  latter  statute.  There  must  be  a  trading  and 
Kn  act  of  bankruptcy  after  the  1st  of  September,  1825.  It 
bas  been  urged,  that  in  Bamford  ex  parte,  and  Meggot  v. 
Milk,  the  trading  was  construed  to  be  carried  on,  as  respects 
the  creditors,  until  the  debts  were  discharged.  The  fair 
meaning  of  those  decisions  is,  that  the  party  remained  liable 
to  a  commission  of  bankrupt,  although  he  ceased  to  con- 
tinue a  trader.  In  Meggot  v.  Mills  it  is  assumed  that  the 
bankrupt  quitted  trade  before  the  act  of  bankruptcy  was 
committed.  I  do  not  think  that  this  shews  that  the  trade 
continued  for  any  purpose.  Here,  the  party  had  ceased  to 
have  any  thing  to  do  with  trade  when  the  present  bankrupt 
act  passed. 
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LtTTLEDALE,  J. — I  am  entirely  of  the  same  opinion.  In 
the  cases  cited,  the  same  bankrupt  law  continued,  and  the 
only  question  was,  in  what  manner  that  law  should  be 
administered. 


Parke,  J. — I  am  of  the  same  opinion.  The  only  ques- 
tion is,  whether  this  case  comes  within  two  sections  of  the 
present  bankrupt  act^  the  second  and  the  third.  It  is  con- 
tended that  it  does,  because  the  trading  continued.  It  was 
not  so  laid  down  in  the  cases  which  have  been  referred  to 
to  establish  this  position.  They  only  shew  that  the  trading 
and  the  act  of  bankruptcy  need  not  be  contemporaneous. 

In  Hewson  v.  Heard,  the  act  of  bankruptcy  being  before 
the  late  act,  it  is  clear  that  the  commission  cannot  be  sup- 
ported. 

Rule  absolute  in  each  case. 
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>^>^^  Carr,  Gent,  one,  8cc.  v.  Stephens,  Gent,  one.  Sec. 

C.  having  re-  ASSU  MPSIT,  by  the  drawer  of  a  bill  of  exchange^,  payable 
for  the  sepa      ^^  ^^^  plaintifF,  or  his  order,  against  the  acceptor,  with  the 

rate  use  of  B.,  money  counts.  Plea,  non  assumpsit;  under  which  40/. 65. 8i/. 
the  wife  of  ui.  .  *      1  •  •  .    r        t        i  n.  » 

accepts,  with-    was  paid  into  Court.     At  the  trial  before  L^rd  lefHerden^ 

rbrndrawnb"'  C.J.,  at  the  sittings  at  Guildhall  after  Trinity  term  last, 
J>.,  a  creditor  the  following  facts  appeared: — Mrs,  Hodder,  the  wife  of 
to D.'arorder,  Captain  Hodder,  was  the  equitable  devisee  of  a  real  estate. 
Before  the  bill  of  which  the  defendant  had  been  appointed  receiver  under 
A,  and  B.  re^    ^^^  order  which  directed  the  money  to  be  paid  to  Mrs, 

quire  the  rents  JJodder.     The  plaintiff,  however,  afterwards  obtained  an 

to  be  paid  to  .        ,     *^ 

themselves.       order,  directing  the  payment  to  be  made  to  Captain  and 

Dfi  "^his  aajent-  ^^^'  Hodder,  Upon  passing  the  defendant's  accounts  in 
ance  without     1826,  the  sum  of  300/.  was  found  to  be  in  his  hands.     At 

froinD.agaiost  ^^^^  ^^'"^  ^^^  plaintiff,  who  was  the  attorney  for  Captain  and 
^he  <^l^>™'  ^f  Mrs.  Hodder,  had  a  claim  against  the  former  for  149/«45. 4rf. 
The  indemnity  for  money  lent;  and  he  had  a  claim  of  40/. 6s.  8^.  against  the 

IS  given,  but  C.  defendant,  for  business  done  for  him  as  receiver.  The  ac- 
pays  the  rents 

to^.  and  B.  ceptance  in  question  was  given  by  the  direction  of  Captain 
be  liable^to  re-  ^^^^^^>  ^^^  without  any  authority  from  Mrs.  Hodder^  for  the 
fund  upon  his  purpose  of  covering  these  two  sums;  and  Captain  Hodder's 
he  cannot  sue  receipt  for  the  149/.  45. 4d.  was  then  shewn  to  the  defendant. 
£;™»!!i?^^       Before  the  acceptance  fell  due  Captain  and  Mrs.  Hodder 

demanded  from  the  defendant  the  whole  SOO/.,  which  sum 
was  paid  to  them  by  the  defendant  before  the  commence- 
ment of  the  present  action.  When  the  bill  became  due^  the 
defendant  refused  to  pay  the  amount,  unless  the  plaintiff 
would  indemnify  him  against  the  claims  of  Captain  and  Mrs. 
Hodder,  The  following  letter  was  accordingly  written  by 
the  plaintiff  to  the  defendant: 


acceptance. 


*'  HODDER  r.  RUFFIN. 


Sir, — In  consequence  of  your  having  accepted  and  given 
me  your  bill  for  189/.  ll^.,  which  includes  149/.  4s.  4d.  due 
to  Captain  Hodder,  I  do  hereby  engage  to  indemnify  and 
keep  you  harmless  against  the  payment  of  that  sum  (say 
149/.  45. 4^/.,  due  by  Captain  Hodder,)  to  me.     And  I  also 
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further  engage  to  indemnify  and  keep  yon  harmless  against 
the  payment  of  any  other  sum  or  sums  of  money  that  you 
may  make  to  me  on  Captain  Hodder*^  account.  You  will 
oblige  me  much  by  making  up  the  account  of  the  Gilling- 
ham  rents  due  to  Captain  Hodder,  as  I  shall  be  glad  to 
Imtc  the  amount.'' 

The  defendant,  however,  afterwards  refused  to  pay  the 
bill;  and  brought  into  Court,  upon  the  money  counts,  the 
40/.  65.  Sd.  due  from  himself,  independently  of  the  bill.  The 
defendant  contended,  that  as  Mrs.  Hodder,  the  owner  of  the 
fund,  had  not  assented  to  the  drawing  or  accepting  'of  the 
bill,  and  had  afterwards  required  the  money  to  be  paid  to 
beV,  pursuant  to  the  order  of  the  Court  of  Chancery,  the 
acceptance  was  not  binding.  Lord  Tetiterden,  however,  was 
of  opinion  that  the  defendant  must  pay  the  bill,  and  after- 
wards resort  to  the  plaintiiF  upon  his  indemnity.  A  rule 
nisi  having  been  obtained  by  Gurneif  in  last  Michaelmas 
term  for  entering  a  nonsuit, 

Scarlett,  A.G.,  and  Pattesott,  now  shewed  cause.  The 
plaintiiF  had  a  lien  upon  the  fund  for  his  advance^.  This 
was  a  sufficient  consideration  for  the  defendant's  accept- 
ance. There  was  no  evidence  of  any  dissent  on  the  part  of 
Mrs.  Hodder,  If  the  defendant  had  been  prepared  with 
the  money,  (which  he  ought  to  have  had  in  his  hands,)  he 
would  have  paid  the  plaintiff  in  cash,  instead  of  giving  him 
an  acceptance.  If  the  money  had  been  actually  paid,  the 
defendant  could  not  have  recovered  back  the  amount  in  an 
action  for  money  had  and  received ;  and  if  not,  he  can  have 
no  defence  to  the  present  action.  If  a  party  having  accepted 
a  bill  afterwards  discovers  that  the  funds  in  his  hands  are  not 
applicable  to  the  discharge  of  the  bill,  this  may  be  a  good 
defence  to  an  action  brought  by  the  drawer;  but  here  the 
defendant  knows  the  circumstances,  and  obtains  an  indem- 
nity. It  is  quite  clear  from  the  correspondence,  that  at  the 
time  the  defendant  accepted  this  bill,  he  was  fully  aware  of 
the  circumstances  under  which  it  had  been  drawn. 
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18?9.  Gurney  and  D.  Pollock,  contri.    The  money  in  the  de- 

Carr        fendant's  hands  arose  from  a  settlement  to  the  use  of  the 

V*  wife;  and^  by  an  order  of  Court,  it  was  to  be  paid  to  the 

Stepreks 

wife,  though  the  plaintiff  afterwards  obtained  an  order  for 


its  being  paid  to  Captain  and  Mrs.  Hodder.  The 
had  obtained  the  bill  by  misrepresentation.  The  attention 
of  the  Court  was  not  drawn  to  the  terms  of  the  indemnity. 
If  the  money  had  been  paid,  it  would  have  been  necessaiy 
to  resort  to  a  cross-action  upon  the  indemnity.  After  die 
bill  became  due,  and  whilst  the  payment  stood  over,  Mrs* 
tiodder  interposed.  The  plaintiff  had  been  advancing 
money  at  the  request  of  Captain  Hodder,  for  which  h« 
obtained  his  receipt.  No  advance  was  made  by  the  plain- 
tiff at  the  time  the  bill  was  given.  It  was  accepted  upon  a 
prior  consideration.  [Lord  Tenterden,  C.J.  It  was  ad- 
vanced with  a  view  of  being  paid  out  of  the  money  in  Chan- 
cery.] The  plaintiff  could  not  in  justice  claim  more  than 
was  in  the  defendants  hands. 

Lord  Tentbrden,  C.  J. — Upon  further  consideration 
I  agree  that  the  decision,  that  the  plaintiff  might  recover  on 
this  bill,  proceeded  on  a  mistake.  Leaving  the  defendant 
to  sue  upon  his  indenrinity  would  lead  only  to  circuity  of 
action.  It  is  possible  to  give  a  construction  to  the  letter, 
independently  of  recovery  on  the  bill  in  the  first  instance 
by  the  plaintiff.  The  bill  being  payable  to  order,  it  might 
be  necessary  to  resort  to  the  indemnity. 

Bayley,  J.,  and  Littledale,  J.,  concurred. 

Parke,  J. — ^The  defendant  would  be  entitled  to  recover 
the  amount  back  from  the  plaintiff  under  the  indemnity* 
To  hold,  therefore,  that  the  present  action  is  maintainable^ 
would  merely  introduce  circuity. 

Rule  absolute. 
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Buchanan  and  others.  Assignees  of  Duff  and  Brown,        ^®*^' 
Bankrupts,  r.  Findlay  and  others. 

Assumpsit  for  money  had  and  received  before  and  -4.  atLiw- 
after  the  bankruptcy.      Plea,  non  assumpsit ;    and  issue^^  to  B.  in 

thereon.     At  the  trial  before  Lord  Tenterden,  C.  J.  at  the  ^'^^on,  with 

directions  to 
sittings  at  Guildhall  in  Easter  term,  ISS?)  a  verdict  was  discount  it  and 

found  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  S^c^ds^io  C 
upon  the  following  case : — The  bankrupts  carried  on  busi-  and  apply  the 
oess  in  Liverpool  under  the  firm  of  Duff  and  Brmon^  from  chaise  of  a 

the  1st  of  January,  1822,  until  the  Jst  of  February,  1826,  debt  due  to  JB. 
,  ......  .1.1.      "^'"  ^'  and 

when  a  commission  issued  against  them,  under  which  the  D.  jointly.  B. 

plaintiffs  were  duly  appointed  assignees.    The  defendants  u-n  5°'^®'^'''? 

carried  on  business  in  London  under  the  firm  of  Findlay,  but  received 

Bannatyney  and  Co.,  for  several  years  prior  to  the  23d  J^hen^j^t^bMB- 

January,  1826,  on  which  day  they  suspended  their  pay-  came  due,  be- 

lore  which 

ments.     The  bankrupts  and  the  defendant  Findlay  carried  time  A.  stop- 
on  business  at  Liverpool  under  the  firm  of  Duff',  Findlay,  P®^,  payment 
•  ^  1  T-i>  1  1  .  .     1         .and  desired 

and  Co.  up  to  the  3l8t  December,  1821,  on  which  day  that  that  the  bill 
firm  was  dissolved,  and  the  bankrupts  began  to  trade  under  ™'6**'  **®  ^ 
the  firm  of  Duff  nnd  Brown,  the  defendants  being  then  ^.  wasdedar- 
under  acceptances  for  the  firm  of  Duff,  Findlay,  and  Co.,  before" the^* 
and  for  their  accommodation^  to  the  amount  of  50,000/.  and  money  was 
upwards.     On  the  dissolution  of  the  firm  of  Duff,  Findlay,  bill.    The 

and  Co.,  it  was  agreed  between  the  partners  in  that  firm  and  ^hole  pro- 

.  ceeds  of  the 

the  defendants,  ihsit  Duff  ^nd  JBrotc?^ should  continue  to  draw  bill  are  reco- 

bills  on  and  to  be  accepted  by  the  defendants  until  the  assets  ^«'[?^*«  >"  *** 

*^  •'  action  tor 

of  the  dissolved  firm  of  Duff,  Findlay,  and  Co.  could  be  money  had 
collected  to  retire  such  acceptances,  and  discharge  the  debts  ^^  ^j,g  ^J^  ^^ 
of  that  firm.     Duff  and  Brown  accordingly  drew  bills  from  -^.'s  assignees, 
time  to  time,  which  the  defendants  accepted.     On  the  23d 
of  January,  1826,  the  defendants  were  under  acceptances  to 
Duff  and  Brown,  upon  bills  drawn  on  account  of  the  dissolved 
firm  of  Duff,  Findlay,  and  Co.,  to  the  amount  of  50,000/. 
and  upwards.     On  that  day  the  bankrupts  at  Liverpool 

VOL.  IV.  Q  Q 
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1839.         wrote  to  the  defendants  in  London  as  follows: — **  Inclosed 
please  to  receive  two  bills,  value  1740/.,  which  place  to  our 
V.  credit;  and  we  have  to  request  that  you  will  pay  in  cash 

FiNDLAv.  gj^j  ji^  course  900/.  on  our  account  to  Messrs.  Ransom^ 
and  Co.,  bankers,  and  that  you  will  place  the  balaoce  when 
discounted  to  the  credit  of  Duff^  Find/ay^  and  Co.  with 
you." 

The  special  case  then  set  out  a  long  correspondence 
between  the  bankrupts  and  the  defendants  in  January  and 
February,  1826,  in  which  the  bankrupts  required  the  bills  to  be 
returned  as  the  defendants  had  failed  to  appropriate  them  in 
the  manner  directed  by  the  bankrupts.  These  bills  became 
due  in  March,  1826.  On  the  23d  of  January,  1826«  the 
bankrupts  were  indebted  to  the  defendants  in  the  sum  of 
2000/.  and  upwards,  of  which  800/.  has  been  since  received; 
and  the  bankrupts  ever  since  have  been  and  still  are  in- 
debted to  the  said  defendants  in  the  sum  of  1200/.  without 
taking  into  account  the  moneys  which  are  the  subject  of  tbd 
present  action.  The  firm  of  Dafi',  Findlay,  and  Co.  was 
on  the  23d  of  January,  1 826,  and  ever  since  has  been  and 
still  is  indebted  to  the  defendants  in  a  cash  balance  exr 
ceeding  the  said  sum  of  1740/.  besides  the  acceptances 
before  mentioned.  The  defendants,  on  the  25th  Januar)*, 
1826,  the  day  on  which  the  remittance  for  1740/.  reached 
their  hands,  made  entries  in  their  bill  book  and  their 
accouut  current  book,  in  the  respective  accounts  of  Duff 
and  Brown,  and  of  Duff*,  Fifidlay,Sind  Co.  of  which  the  fol- 
lowing are  copies: — 

In  the  account  current  of  Duffzud  Brown. 

Drs.  Messrs.  Dtiff^nd  Brown.  Crs. 

1896.  January  ?5.         £.     «.     d.  |    1826.  January  S5.  X.  $,  d. 


To  Discount  10    3  9 

To  Buff,  FindUy, 

and  Co.  per  desire    829  16  3 

840    0  0 


ByRyleoxi  WhUmort, 

due  7tb  March,  840  0  0 

By  Crcwidon  on  Esdaile,  1500  0  0 

1740  0  0 
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In  the  account  current  of  Duff,  Findlay,  and  Co. 

Messrs.  Duff,  Findlay^  and  Co,  Crs. 

1826,  January  25.  £.     s.     d. 

By  Duff  znd  Brown,  per  desire      .     .     829  l6     S 

The  defendants,  in  April,  1826,  made  entries  in  their 
journal  and  ledger  in  the  same  manner  as  the  above  in  the 
respective  accounts  of  Duff,  Findlay,  and  Co.^  and  such 
entries  still  remain.  It  has  always  been  the  practice  of  the 
defendants  to  enter  in  the  first  instance  all  remittances  in 
their  bill  book  and  account  current  book  as  the  transactions 
have  taken  place,  and  afterwards  to  make  entries  in  their 
other  books.  The  defendants  did  not  in  fact  discount  the 
bills  for  1740/.  but  retained  both  in  their  hands  until  they 
became  due,  when  they  received  the  amount  thereof.  This 
receipt  was  previous  to  the  commencement  of  this  action. 
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Patteson,  for  the  plaintiffs.  First,  the  remitter  of  the  bill» 
had,  before  discount,  a  right  to  countermand  the  applica- 
tion of  them.  Secondly,  this  is  not  a  case  of  mutual  credit. 
[Bayley,  J.  The  defendants  are  liable,  therefore,  to  refund 
the  900/.]  It  is  submitted  that  they  are  liable  to  refund  the 
whole  amount,  1700/.  The  bills  were  remitted  on  a  specific 
account,  for  the  defendants  to  get  them  discounted,  and  to 
apply  900/.  to  Ransom,  and  the  remainder  to  the  defendants^ 
It  appears  that  the  bankrupts  were  indebted  largely  to  the 
defendants  at  the  time  the  remittance  was  made;  but  it  will 
hardly  be  contended  that  this  circumstance  gave  them  a 
right  to  repudiate  the  terms  of  the  remittance,  and  to  apply 
it  in  satisfaction  of  their  debt.  In  Humphries  v.  Wilsott^a) 
it  was  held  by  Dallas,  C.  J.  that  the  right  of  the  defendant 
to  retain  the  bill  which  had  been  sent  to  him  by  the  bank^ 
rupt,  was  limited  by  the  purpose  for  which  he  had  con* 
sented  to  receive  it,  the  property  remaining  in  the  remitter 
until  the  bill  was  discounted.  Gilesy.  Perkins  (b),  Thompson 
V.  Giles  (c).     When  a  payment  is  made  with  a  trust  attached, 

(a)2Siark.N.P.C,566.  (6)9Ea8t,12.  (c)3  D.&R.733;  2B.&C.4M. 

Q  Q« 
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and  the  object  of  the  payment  fails,  the  money  remains  the 
property  of  the  payer.  In  Toovey  v.  Milut  (a)  the  Court 
implied  a  stipulation  that  the  money  should  be  repaid  if 
the  creditors  could   not  be  settled  with.     There  an  act 

• 

of  bankruptcy  had,  by  relation,  been  committed  at  the 
time  of  the  loan.  The  Court  held  that  where  a  payment . 
18  niade  with  an  expressed  trust, .  the  money  must  be 
repaid  if  the  object  fail.  [Par/re,  J.  In  Toooify  v.  ACt&ie 
the  question  was  whether  the  property  .had.  vested  in  the 
assignees;  and  it  was  held  that  it  had  not  so  vested  Ail 
that, was  decided  in  that  case  was,  that  money  clodied 
with  a  trust  did  not  pass  to  the  assignees.  .  Williams  v.- 
Everett  (b),  and  Grant  v.  Austin  (c),  shew  that  the  property 
does  not  vest  in  a  third  party  immediately,  but  remains  in 
the  remitter  until  some  act  is  done.  [Lord  Tenterden^  C.  J. 
In  this  case  no  bankruptcy  had  taken  place.  The  directions, 
therefore,  were  good  in  point  of  law  and  in  point  of  fact, 
but  the  defendants  chose  to  say  that  they  could  not  get  the 
bill  discounted.]  Their  not  doing  so  is  a  circumstance 
favorable  to  the  plaintiff.  The  case  of  Key  v.  Flint  (c7),  and 
the  subsequent  case  of  Flint  ex  parte  (e),  are  very  material 
iLpon  the  second  point.  The  principle  of  mutual  credit  is 
there  fully  gone  into;  and  it  was  held  not  to  apply;  and  the. 
decision  of  the  Court  of  Common  Pleas  was  fully  con6rmed 
in  the  Court  of  Chancery.  In  Rose  v.  Hart  (/'),  the  state- 
ment is  very  confused,  but  it  will  be  useful  to  refer  to  it  for 
the  judgment  of  Gibbs, C.J,,  who,  after  going  fully  through 
the  cases  bearing  on  the  subject  says  (g),  "  But  it  is  first  to 
be  considered  whether  these  cases  may  not  be  supported 
by  a  construction  of  the  statute,  which  will  leave  the  opinion 
of  Lord  Hardwicke,  in  the  case  of  Ex  parte  Ockenden  (A), 


<«)  9  B.  &  A.  683. 
(6)  14  East,  582. 
(c)  3  Price,  58. 
{d)  8  Taunt.  21. 
(e)  1  Swanst.30. 


(/)  8  Taunt.  499;  reported 
also  2  B.  Moore,  547. 

(g)  8  Taunt.  505 ;  and  see  2  B. 
Moore,  5.'>0. 

(A)  J  Atk.  235. 
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iiatoiicbed.  By  tbe  28lh  sectioD  of  5  Geo*  2,  c.  30  (a),  itii 
enacted, '  that  where  it  shall  appear  to  the  said  comniis'* 
sioners  or  the  major  part  of  them»  that  there  hath  been 
mutual  credit  given  by  the  bankrupt  and  any  other  person, 
or  mutual  debts  between  the  bankrupt  and  any  other  person, 
at  any  time  before  such  person  became  bankrupt,  the  said 
commissioners  or  the  major  part  of  them,  or  the  assignees  of 
fiuch  bankrupt's  estate,  shall  state  the  account  between 
tbem,  and  one  debt  may  be  set  against  another;  and  what 
shall  appear  to  be  due  on  either  side  on  the  balance  of  such 
sccount,  and  on  setting  such  debts  against  one  another, 
and  no  more,  shall  be  claimed  or  paid  on  either  side  re- 
spectively/ Something  more  is  certainly  meant  here  by 
mutual  credits  than  the  words  mutual  debts  import;  and 
yet  upon  the  final  settlement  it  is  enacted  merely  that  one 
debt  shall  be  set  against  another.  We  think  this  shews 
that  the  legislature  meant  such  credits  only  as  must  in  their 
nature  terminate  in  debts ;  as  where  a  debt  is  due  from 
one  party  and  credit  given  by  him  to  the  other  for  a  sum 
of  money  payable  at  a  future  day,  and  which  will  then  be- 
come a  debt;  or  where  there  is  a  debt  on  one  side,  and  a 
delivery  of  property  with  directions  to  turn  it  into  money 
on  the  other.  In  such  case  the  credit  given  by  the 
delivery  of  the  property  must,  in  its  nature,  terminate  in 
a  debt;  the  balance  will  be  taken  on  the  two  debts,  and 
the  words  of  the  statute  will  in  all  respects  be  complied 
.with.  But  where  there  is  a  mere  deposit  of  property,  with- 
out any  authority  to  turn  it  into  money  (6),  no  debt  can 
ever  arise  out  of  it ;  and,  therefore,  it  is  not  a  credit  within 
the  meaning  of  the  statute/'  In  Easum  v.  Cato  (c)  the  same 
rule  was  adopted,  and  it  was  afterwards  confirmed  in 
Sampson  v.  Burton  (d).  Here  the  transaction  never  would 
have  terminated  in  a  cross  debt,  as  the  bills  were  remitted 
for  the  purpose  of  being  applied  wholly  to  the  use  of  other 
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{a)  Repealed  by  6  Geo,  4,  c.  16. 
(b)  q,  d.  for  the  beoefit  of  the 
depositary. 


(c)  1D.&R.5S0;5B.&A.861. 
((0  2  Bro.  &  Bingh.  89;  4  B. 
Moore,  515. 


CASES  IN  THE  KING  8  BENCH, 

persons,  viz.  900/.  to  Ransom,  and  Co.,  and  the  residue  to 
BucuAXAv     ^^^  credit  of  Duf,  Findlay,  and  Co.     If  the  bankrupts  had 

^*  made  a  cash  remittance,  and  credit  had  been  given  in  the 

Findlay 

defendants'  books  to  Duff,  Findlay^  and  Co.,  it  could  not 

have  been  contended  that  the  property  did  not  pass ;:  but 
here  the  remittance  consisted  in  bills,  which,  before  they 
were  discounted,  the  remitters  desired  to  have  back.  The 
500/.  never  could  have  constituted  a  debt  from  the  defend- 
ants to  the  bankrupts.  [Littledale,  J.  My  opinion  is,  that 
if  a  man  receive  a  remittance,  of  which  500/.  is  to  be  ap- 
plied to  his  own  use,  he  cannot  take  that  500/.  unless  he 
pay  over  the  residue  according  to  the  terms  of  the  remit- 
tance.] By  refusing  to  pay  over,  he  repudiates  the  whole. 
If  this  be  so  with  respect  to  a  cash  remittance,  the  case  is 
much  stronger  where  the  remittance  is  made  in  the  form  of 
an  entire  security,  which  is  to  be  converted  into  money  for 
the  benefit  of  particular  persons  designated  by  the  remitter. 
The  receiver  is  not  to  pick  and  chuse.  Being  directed  to 
pay  A,  and  B,,  if  he  refuse  to  pay  A.  he  is  not  at  liberty  to 
pay  B.,  but  must  return  the  bills.  If  it  be  objected  that 
the  assignees  should  have  brought  trover,  the  answer  is  that 
the  conversion  being  after  the  bankruptcy,  the  assignees  are 
entitled  to  recover  the  proceeds  of  the  bill  in  the  present 
form  of  action,  which  is  for  money  had  and  received  to  their 
use,  not  to  the  use  of  the  bankrupts,  so  as  to  let  in  a  set-off. 

Campbell,  contrsi.  This  action  cannot  be  maintained. 
Here  was  an  appropriation  by  the  authority  of  the  bankrupts 
as  to  the  829/-  I65.  3d.  It  was  a  power  coupled  with  an 
interest,  and,  therefore,  could  not  be  countermanded.  This 
is  not  an  action  of  trover  for  the  bill,  as  in  Rose  v.  HarL 
The  action  for  money  had  and  received  aftirms  what  has 
been  done  (a).  [Lord  Tenterden,  C.  J.  So  far  as  the  plain- 
tiffs seek  to  recover  as  for  money  had  and  received  to  the 

(a)  As  to  disaffirmance  by  assignees,  see  Bretoer  v.  Spanvw^ante,  i.  2; 
7  B.&C.  310. 
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use  of  the  bankrupts.     By  the  count  on  promises  to  them- 
selves as  assignees,  they  disaflirin  the  transaction.]     No     Buchanait 
mode  of  declaring  would  take  away  the  right  of  set-off.     If  -v. 

there  had  been  an  express  promise  on  the  part  of  the  de- 
fipndants  to  pay  the  900/.  to  Ransom  and  Co.,  and  the  de- 
fendants, after  discounting  the  bills,  had  refused  to  pay  the 
900/.  to  Ransom  and  Co.,  the  defendants  might  have  pleaded 
a  set-off  to  the  bankrupts'  action  for  money  had  and  re- 
*ceived ;  as  where  goods  are  sold  for  ready  money,  if  the 
vendor  part  with  the  possession  without  payment  he  lets  in 
the  purchaser's  set-off.  Lechmere  v.  Hawkins  {a),  Atkinson  v. 
Elliott  (A),  Eland  v.  Karr  (c),  Cornforth  v.  Revett  (rf).   [  Bay- 
l^yy  J.  If  trover  had  been  brought  there  could  have  been  no 
set-off;  and  it  was  competent  to  the  assignees  to  waive  the 
tort,  and  bring  money  had  and  received.     Litlledale,  J.  Or 
they  might  have  brought  special  assumpsit.]    In  M'Gilliv" 
ray  v.  Simpson  (e),  which  was  an  action  brought  by  the  as- 
signees of  Inglis  and  Co.,  against  a  broker  for  the  proceeds 
of  a  sale  of  timber,  whicli  had  been  placed  in  the  defendant's 
hands  upon  a  promise  that  he  would  pay  over  the  net  pro- 
ceeds to  the  bankrupts,  this  Court  held  that  the  broker 
was  entitled  to  retain  the  proceeds  of  the  sale  against  a 
prior  debt.     In  Rose  v.  Hart  the  Court  of  Common  Pleas 
merely  decided  that  the  subject  of  mutual  credit  must  be  a 
money  demand ;  thereby  qualifying  the  former  decision  of 
the  same  Court  in  Olive  v.  Smith  (jf),  by  confining  the 
principle  of  mutual  credit,  (which  had  been  supposed  to 
extend  to  all  cases  of  lien,)  to  such  transactions  as  would 
necessarily  terminate  in  money.     The  defendant  rests  his 
case  upon  6  Geo.  4,  c.  16,  s.  50,  which  corresponds  with 
46  Geo.  3,  c.  125,  s.  3.     Humphries  v.  Wilson  (g)  was  an 

(o)  2  Esp.  N.P.  C.  635.  1S8 ;  Peek  v.  NoHhcold,  7  Taont 

(6)  7  T.  R.  378.  479 ;  1  B.  Moore,  178. 

(c)  1  East,  375.  («)  9  D.&R.  35. 

{d)  2  M.  &  S.  510,  S.  P.  Taylor  (f)  5  Taunt.  56. 

V.  0%,  13  Ves.  180.    But  see  (g)  2  Stark.  N.  P.  C.  566. 
Fair  v,  M'lvtr,    16  East,    130, 
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1829.  action  of  trover  io  a  case  of  actual  fraud.  A  caae  of  mutual 
credit  has  frequently  beea  held  to  arise  notwithstanding  an 
express  promise  to  pay.  Atkinson  v.  Elliott  (a).  [Lord 
^^^^^^^'  Tenterden,  C.  J.  Had  the  bill  in  that  case  fallen  due  before 
the  bankruptcy?]  A  commission  was  sued  out  two  daji 
after  the  bills  were  paid,  but  it  must  have  issued  upon  a 
prior  act  of  bankruptcy.  These  cases  appear  startling  at  first* 
because  they  seem  to  allow  a  party  to  take  advantage  of 
his  own  breach  of  an  implied  undertaking.  In  Chalmers  Vm 
Page  (b)  policies  were  deposited  by  A.  at  his  bankers  to 
secure  800/.  Afterwards  B,,  at  the  desire  of  A.,  engaged  to 
take  the  policies  and  settle  with  the  underwriters,  and  to  pay 
the  amount  to  A.'s  account  with  the  bankers.  Under  this 
arrangement  JB.  received  949/*  -^^  being  indebted  to  2{.  in  a 
larger  sum^  and  becoming  bankrupt,  B,  refused  to  pay  over 
the  money,  and  it  was  held  that  the  assignees  of  A.  could 
not,  even  with  the  assent  of  the  bankers,  sue  B.  for  the 
breach  of  his  engagement.  In  delivering  the  judgment  of 
the  Court,  Abbott,  C.  J.  says, ''  Upon  the  argument  in  this 
case  it  was  contended  on  the  part  of  the  defendant,  that 
considering  this  letter  of  the  defendant's  to  be  an  agreement 
entered  into  by  him  for  the  benefit  of  Prescott  and  Co.,  the 
interest  in  the  contract  and  the  right  to  sue  would  not  pass 
under  the  commission  to  the  assignee  of  the  bankrupt ;  and 
if  sOj  the  plaintiiF  could  not  maintain  the  present  action ; 
or  if  it  is  to  be  considered  as  an  agreement  for  the  benefit 
of  the  bankrupt,  then,  although  the  assignee  might  sue,  yet 
if  he  did,  the  defendant,  under  the  statute  of  5  Geo.  2,  c.28, 
would  be  entitled  to  set  off  his  demand  on  the  bankrupt.^' 
The  defendants  will  avail  themselves  of  the  second  alterna- 
tive. His  lordship  goes  on  to  say,  "  The  defendant  (plain* 
tiff)  is,  therefore,  put  in  this  dilemma  by  the  argument: 
either  he  is  not  competent  by  law  to  maintain  this  action, 
or  if  he  is  competent,  the  defendant  has  a  good  answer  to 
it."     [Bay ley f  J.   In  that  case  the  promise  was  for  the 

(>)  7  T.  R.  378.  {h)  3  B.&  A.  697. 


TRINITY  T£RM»  X  GEO.  IV. 

benefit  of  the  bankers.]     It  is  submitted  that  it  was  for  the 
benefit  of  both  the  bankers  and  of  A. 

Patteson,  in  reply.  In  the  cases  cited  no  prejudice  arose 
to  the  bankrupt's  estate;  here,  there  would  be  a  prejudice  to 
the  bankrupts  and  to  the  creditors.  In  all  the  cases  cited, 
the  demand  would  come  to  a  debt  according  to  the  rule. 
Here,  if  the  purpose  for  which  the  remittance  was  made  had 
been  complied  with,  the  defendants  never  would  have  been 
accountants  to  the  bankrupts.  This  case  is  to  be  treated  as 
if  Dufff  Findlay,  and  Co.  were  third  persons  as  much  as 
Ransom  and  Co.;  as  if  the  money  was  to  be  paid  to  Duff, 
Findlay,  and  Co.  who  were  to  pay  the  defendants  out  of  iu 
The  cases  as  to  express  promises  were  decided  upon  the 
ground  of  set-off,  which  was  considered  equivalent  to  ready 
money.  In  carrying  bills  to  the  credit  of  Duff,  Findlay, 
and  Co.  the  defendants  contradict  their  own  letter,  in  which 
they  say  they  cannot  discount  the  bills.  If  the  entry  in  the 
books  amount  to  any  thing  it  is  a  discounting  of  the  bills 
by  the  defendants  themselves. 

Lord  Tenterden,  C.  J.  now  delivered  the  judgment 
of  the  Court. — This  was  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiffs  as  assignees  of  Duff  ^nd 
BroTPn.  At  the  trial  a  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  of  this  Court  upon  the  following 
case :  [his  Lordship  then  stated  the  facts  of  the  case,  and 
the  points  raised  in  the  argument,  and  proceeded  thus :]  All 
the  cases  which  bear  upon  the  subject  were  cited ;  the 
nearest  to  the  present  is  that  of  Key  v.  Flint  (a)  in  the  Court 
of  Common  Pleas,  which  also  came  before  the  Lord  Chan- 
cellor in  Flint  ex  parte  (&).  There  is  no  substantial  dif- 
ference between  that  case  and  the  present.  The  form  of 
action  in  that  case  was  trover;  but  if  the  bankrupt  or  the 
assignees  could  maintain  trover  for  the  bills,  they  might 
maintain  such  an  action  as  the  present  for  the  proceeds  of 

(a)  8  Taunt.  21.  (*)  1  Swanst.  SO. 
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those  bills.  The  cases  cited  on  behalf  of  the  defendants  are 
all  distinguishable  from  the  present.  Where  a  set^oflF  bas 
been  allowed,  notwithstanding  a  promise  to  pay  ready 
money,  the  bankrupt  might  have  insisted  upon  payment  in 
the  first  instance,  but  by  parting  with  the  goods  he  raised  a 
case  of  mutual  credit  and  cross  demands.  In  Chalmers  v. 
Page  (a)  the  defendant  could  not  be  charged  as  a  wrong- 
doer in  retaining  policies  delivered  to  him  for  the  purpose 
of  receiving  payment.  In  M^Giilivray  v.  Simpson  {b)  the  sale 
was  not  a  wrongful  act.  In  Atkinson  v.  ElHot  (c)  no  oflFer 
was  made  before  the  bill  became  due  to  pay  the  defendant 
what  he  was  entitled  to  retain  out  of  the  proceeds.  In  all 
these  cases  the  claim  arose  out  of  the  nonpayment  of 
money;  but  here,  as  well  as  in  FlinCs  case,  the  bills  being 
remitted  for  a  specific  purpose,  the  defendants  were  bonnd 
to  return  them  as  soon  as  they  declined  to  appropriate 
them  as  directed  by  the  letter  in  which  the  bills  were 
remitted.  The  defendants  did  not  procure  the  bills  to  be 
discounted,  upon  which  they  were  required  by  the  bank- 
rupts to  return  the  bills  to  them ;  this  they  were  bound  to 
do.  Wherfe  goods  or  bills  are  deposited  for  a  specific  pur- 
pose, which  the  bailee  refuses  to  carry  into  effect,  he  is 
bound  to  return  them  upon  demand  to  the  bailor,  whose 
property  is  not  divested  until  the  condition  be  performed. 
If  the  defendants  had  procured  the  bills  to  be  discounted 
and  had  paid  over  the  900/.  to  Ransom  and  Co.  according 
to  the  directions  of  the  letter,  thev  would  have  been  entitled 
to  the  benefit  of  the  surplus  8^9/*  iGs.  3d.  by  applying  it  to 
the  account  of  Duff,  Findlay  and  Co.;  but  as  the  bills 
-were  not  discounted,  and  the  900/.  was  not  paid,  the  de- 
fendants cannot  have  that  benefit,  the  consideration  for 
which  they  have  chosen  to  withhold.  The  verdict,  there- 
fore, must  stand  for  the  whole  amount  of  the  proceeds  of 
the  two  bills. 

Postea  to  the  plaintiffs. 


(a)  3  B.^  A.  697.  (6)  9  D.  &  R.  35.  (c)  1  T.  R.  378. 
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« 

BayleV  Ex  parte,  in  the  aiatter  of  Hahper.  \^y^ 

John  BAYLEY  applied  to  Harper  to  take  bis  son  ^'^^^^mZ^ 
William  as  an  articled  clerk.  Harper  having  already  two  torneys.  C.  is 
clerks,  William  Bayley  was  articled  to   Watson,  Harpers  ^^m  receives 

partner.     Watson  being  unwell  at  the  time  the  articles  were  di«  whole  pre- 

.11  •  rs^^t  •  1  Ti-  1       mium  and  dies 

executed,  the  premium,  200/.,  was  paid   to  Harper,  who  pending  the 

carried  the  amount  to  the  credit  of  Watson^s  account  with  'clerkship.    C. 

IS  to  be  con« 
himself  (</)y  Harper  being  a  creditor  of  Watson  to  a  much  sidered  as  sub- 
larger  amount.     At  the  end  of  two  months  Watson  died,  cierkofafira 
Tlie  parties  being  unable  to  agree  as  to  the  terms  on  which  vesting  in  JB. 
William  Bayley  should  be  assigned  to  a  new  master.  Manning,  s^ip^Tnd  B. 
ID  Easter  term  last,  obtained  a  rule  calling  upon  Harper  to  "  h^W®  ^o  re- 
'shew  cause  why  he  should  not  return  to  John  Bayley  a  part  quate  propor- 

x)f  the  premium  paid  with  his  son.     This  rule  was  referred  tion  of  the  pre- 

*^  *  roium, 

to  the  master,  who  now  reported  that  Harper  was  liable  to 

refund,  and  that  he  was  of  opinion  that  180/.  was  a  proper 

sum  to  be  returned. 

Taunton  and  Whateley  now  excepted  to  the  master's 
report.  The  master  should  be  directed  to  review  his  re- 
port unless  the  Court  will  of  its  own  authority  overrule  the 
master's  decision.  The  money,  though  paid  into  the  hands 
o( Harper,  was  received  by  him  as  agent  of  Watson.  Sup- 
posing this  to  be  a  partnership  transaction,  there  is  no 
reason  why  Mr.  Harper,  as  survivor,  should  be  saddled  \vith 
this  liability.  [Bai/ley,  J.  The  whole  is  put  into  a  fund 
over  which  Harper  has  the  control.]  Still  it  is  not  just  to 
throw  the  whole  burthen  upon  Harper.  [Baj/lej/,  J.  Harper 
may  resort  to  his  remedy  over,  if  by  the  terms  of  his  partner- 
ship and  the  state  ofaccouuts  between  himself  and  his  partner, 

(a)  There  was  some  doubt  upon  Harper,  on  the  first  supposition,  or 
the  affidavits  whether  this  account  the  firm  of  Watton  and  Harper  on 
was  a  private  or  a  partnership  ac-  the  second,  deriving  no  other  ad- 
count.  Taking  it  either  way  the  vantage  from  the  transaction  than 
effect  of  the  entry  was  to  give  Wat'  .  the^^btaining  payment  from  Watson 
ton  the  benefit  of  the  whole  200/.,  of  a  part  of  Wat$on*s  debt. 
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be  is  entitled  to  relief.]  The  liability  to  the  whole  charge 
EiTMite  ^^  survivorship  is  a  priociple  not  admitted  in  equity,  al- 
Bayley.  though  this  application  is  addressed  to  the  equitable  juris- 
diction of  the  Court.  It  is  not  a  case  in  which  any  action 
would  have  lain  at  law.  Where  a  party  comes  for  a  favour 
he  ought  to  do  equity.  Harper  has  no  opportunity  of  an- 
swering the  statements  in  the  master's  report.  [Bay/ey,  J. 
It  was  competent  to  him  to  enter  into  an  explanation  be- 
fore the  master.]  The  receipt  was  signed  by  Watson,  and 
the  clerk  was  liable  to  serve  Watson  only.  [Lord  Tenterden^ 
C.  J.  It  does  not  appear  in  what  manner  the  receipt  was 
given.] 

Lord  Tenterden,  C.J. — This  case  is  not  to  be  deter* 
mined  according  to  any  strict  rule  of  law.  The  jurisdiction 
of  the  Court  over  its  officers  is  to  be  exercised  according 
to  equity  and  conscience.  Considering  the  circumstances 
of  this  case  in  connexion  with  the  act  of  parliament,  which 
prohibits  attorneys  from  having  more  than  two  clerks,  Wil- 
liam Bai/lej/,  though  bound  in  name  to  one  only,  was  in 
reality  and  conscience  clerk  to  both,  bound  to  serve  both, 
and  entitled  to  be  instructed  by  both.  One  master  being 
dead  and  the  other  not  being  able  to  take  this  young  man 
as  a  clerk,  the  latter  is  bound  to  refund.  I  am  not  prepared 
to  say  that  the  master  has  done  wrong  in  directing  so  large 
a  sum  as  180/.  to  be  refunded. 

Bayley,  J. — It  was  easy  for  Harper  to  state  what  was 
the  bargain  between  himself  and  Watson  respecting  the  fees 
paid  by  clerks.  He  gives  no  information  on  this  point 
The  Court  is,  therefore,  warranted  in  treating  this  as  a  part- 
nership transaction. 

LiTTLEDALE,  J.  coucurred  (a). 

Rule  absolute. 

(a)  Parke,  J.  was  absent. 
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Haire  v.  Wilson. 

C/ASEy  for  the  publication  of  the  following  libel  in  "  The  Where,  in  a 
Hull  Advertiser.'*     "  In  the  Insolvent  Debtors'  Court,  Lon-  Jhe  tendency 
don,  yesterday  week,  Francis  Harrison,  late  of  Humbledon,  of  an  alleged 
was  opposed  by  Mr.  Beckxoith^  executor  of  the  late  W,  injure  the 
Dobson,   of  Brandsburton.     The   grounds   of  opposition  Rl**j**^'*r'l 
were,  first,  that  th6  insolvent  had  made  away  with  his  pro-  judge  to  sute 
perty  by  giving  several  valuable  horses  to  his  sons,  mere  J?     the^Dubli- 
boys,  .and,  in  collusion  with  his  landlord,  W.  Haire,  (the  cation  is  a 
plaintiff,)  setting  up  a  fictitious  distress;  and  secondly,  that  leanngitto 
he  had  raised  a  vexatious  defence  to  an  action  at  law  in  them  to 
which  Mr,  Beckwith  was  plaintiff.     After  a  long  examina-  therit  was  the 

tion,  in  the  course  of  which  the  insolvent  swore  that  the  in^«"^*9"  ^^ 
.  ^  ,  the  defendant 

distress  was  a  bonajide  one  for  rent  actually  owing,  and  to  injure 
that  there  was  no  agreement  between  himself  and  his  land-  pa*"^*  • 
lord,  the  case  was  adjourned,  with  an  order  for  the  insol- 
vent to  produce  all  papers  and  documents  relative  to  the 
distress  and  the  value  of  his  property,  and  also  to  produce 
his  landlord."  Plea,  not  guilty ;  and  issue  thereon.  At 
the  trial  at  York,  before  Hullock,  B.,  the  publication  was 
proved  and  no  evidence  was  given  that  the  proceedings 
alluded  to  had  taken  place.  It  was  left  by  the  learned 
Judge  to  the  jury,  whether  they  believed  that  the 
writer  of  the  paragraph  intended  to  injure  the  plaintiff; 
and  they  were  told,  that  if  they  believed  that  the  writer  did 
so  intend,  they  ought  to  find  a  verdict  for  the  plaintiff. 
Upon  this  direction  the  jury  returned  a  verdict  for  the  de* 
fendant.  The  learned  Judge  being  afterwards  of  opinion 
that  the  paragraph  in  question,  independently  of  any  evi- 
dence of  intention,  amounted  to  a  libel,  directed  that  the- 
entry  should  be  of  a  verdict  for  the  plaintiff,  damages  one 
shilling,  reserving  leave  for  the  defendant  to  move  to  enter 
the  verdict  according  to  the  original  finding.  A  rule  to 
this  effect  having  been  obtained. 

Brougham  and  Starkie  now  shewed  cause.     The  para- 
graph in  question  charges  the  plaintiff  with  the  cOmtnissiou 


ef» 


18t9. 


CASE6  IN  THE  KING  S  BENCH, 

of  a  fraud.  This  is  of  itself  a  legal  injury.  The  learned 
Judge,  therefore,  ought  to  have  directed  the  jury  that  the 
paragraph  was  a  libel  ia  point  of  law,  aud  that  they  were 
merely  to  consider  whether  the  defendant  had  published 
this  libel,  and  whether  the  innuendoes  in  the  declaration 
were  proved;  and  that  if  they  were  satisfied  upon  those  two 
points,  it  would  become  their  duty  to  assess  the  plaintiflTs 
damages.  In  Bromage  v.  Prosser  {a)  it  was  decided,  that, 
in  actions  for  defamation,  malice,  is  a  legal  inference  from 
the  fact  of  publication,  except  where  the  slander  is  primft 
facie  excusable  by  reason  of  the  occasion  of  the  publication, 
in  which  case  express  malice  must  be  shewn  (6).  Here 
the  publication  and  the  innuendoes  were  not  disputed,  and 
nothing  appeared  from  which  it  could  be  inferred  that  the 
publication  was  excusable.  No  question  of  fact  arose. 
The  liability  of  the  defendant  was  an  inference  of  law. 

F.  Pollock  and  Alderson,  contri.  The  paragraph,  though 
injurious,  perhaps,  io  Harrison,  contained  no  libel  on  the 
plaintiff.  The  intention  here  became  material.  Whether 
libel  or  no  libel  would  be  a  question  for  the  jury. 

Lord  Tenterden,  C.  J.— ^The  paragraph  in  question 
states  that  Harrison,  was  charged  with  colluding  with  his 
landlord  in  setting  up  a  fictitious  distress,  and  that  Harrifon 
w*as  ordered  to  produce  his  landlord.  Such  a  statement,  I 
think,  was  libellous,  and  entitled  the  landlord  to  bring  an 
action.  I  think,  therefore,  that  the  question  of  intention 
was  immaterial,  and  that  the  learned  judge's  direction  can- 
not be  supported  in  point  of  law.  The  jury  should  at  least 
have  been  also  told  that  the  publication  was  a  libel.  If  the 
question  of  intention  could  have  been  left  to  a  jury,  they 
should  have  been  informed  that  every  man  intends  that  to 
be  produced  which  is  the  natural  consequence  of  his  own 
voluntary  act.  Otherwise  it  might  be  contended,  that  where 
a  man  takes  up  a  stick  and  inflicts  a  blow,  the  right  of  the 
party  struck  to  sue  the  striker  would  depend  upon  the  in- 
tention with  which  the  blow  was  given, 
(c)  6  D.  ft  R.  99tf,  4  a  ac  C.  247.    (^>  Vid«  Chili  r.  AJIUth^  «kit«,  908.. 
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Bayley,  J. — The  paragraph  contained  an  imputation 
that  the  plaintiflf  colluded  with  the  insolvent  in  putting  in  a 
fictitious  distress.     This  amounted  to  a  libel.. 

LiTTLEDALE,  J. — If  the  publication  tended  to  injure  the 
plaintiff,  the  law  will  presume  that  it  was  the  intention  of 
the  publisher  to  produce  that  injury.  There  can  be  no 
doubt  that  a  publication  having  that  tendency  is  a  libel. 

Rule  discharged. 


Marshall  and  another,  Executors,  8lc.  v.  Wilder,  in  error. 

rVlLDER,  the  plaintiff  below,  declared  in  the  Common  A  plaintiff  who 
Pleas  on  promises  by  the  testator  for  goods  sold  and  de-  ^f  ^"ts^™^" 
livered  to  him,  and  on  a  promise  by  the  defendants,  as  exe-  9^^^^^  upon 

plenc  adminit^ 

cutors,  on  an  account  stated  by  them  of  moneys  due  from  travU,  and  ob- 

the  testator.     Plea,  non  assumpsit  to  all  the  promises,  and  ^"'  *  verdict 

.  '^ ,  ^         *^  on  non  assump* 

pkni  adminhtravU.    The  plaintiff  took  judgment  upon  the  $U  testator^  is 
last  plea  of  assets  quaudo,  and  joined  issue  on  the  non  as-  fudementfor 
sumpsU.    At  the  trial  a  verdict  was  found  for  the  plaintiflf  the  costs  de 
on  the  promises  made  by  the  testator,  and  for  the  defend-  ^t  fi  non,  de 
ants  on  the  account  stated.     Judgment  was  entered  up  for  ^i*P^P^^* 
the  whole  of  the  damages  and  costs, "  to  be  levied  of  tbe 
goods  and  chattels  which  were  of  the  testator  at  the  time  of 
bis  death  in  the  hands  of  the  defendants,  as  executors,  to  be 
administered,  if  they  have  so  much  thereof  in  their  hands  to 
be  administered,  and  if  they  have  not  so  much  thereof  in  their 
hands  to  be  administered,  then  the  sum  of  93/.  6s.  2d,  of  the 
damages  aforesaid,  being  for  the  costs  and  charges  aforesaid, 
to  be  levied  of  the  proper  goods  and  chattels  of  the  defend- 
ants.*'   Errors  being  assigned  on  this  judgment  wadinnuUo 
est  erratum  pleaded^  the  errors  were  now  argued  by 

fVightman,  for  the  plaintiffs  in  error.  If  the  plaintiff  belovv 
was  entitled  to  costs  at  all,  they  should  have  been  awarded  to 
be  levied  of  the  assets  quando  acciderint.    If  tlieptaintiffiiid 
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Joined  issue  on  the  plea  of  pleni  adminisiravit  instead  of 
taking  judgment  of  the  future  assets,  and  had  gone  to  trial 
on  both  issues,  and  the  issue  on  pleni  adminisiravii  bad 
been  found  for  the  defendants,  they  would  have  been  entitled 
to  the  costs  of  the  action.    This  was  expressly  decided  in 
Edwards  v.  Bethel  {a).     [Bajfley,  J.  In  that  case  there 
was  a  judgment  of  eat  inde  sine  die,  and  the  action  was  com- 
pletely at  an  end.]    The  question  is  whether  the  defendants 
should  be  put  in  a  diflferent  situation  by  a  confession  on  the 
part  of  the  plaintiff   of  the  plea   of  pleni  administravit 
than  they  would  have  been  if  its  truth  had  been  ascertained 
by  a  verdict.     An  executor  is  liable  de  bonis  propriis  where 
he  pleads  a  false  plea  within  his  own  knowledge;  but  a  plea 
of  non  assumpsit  testator  is  not  sufficient  to  charge  an  exe- 
cutor de  bonis  propriis.  Erving  v.  Peters  (b).     In  that  case 
the  judgment  was  in  the  same  form  as  here.    The  declara- 
tion suggested  a  devastavit.     BulUr,  J.  says,  '*  It  is  true 
that  where  the  defendant  pleads  a  plea  of  pleni  adminisiravit 
the  plaintiff  may  admit  the  plea  to  be  true  and  pray  judgment 
de  bonis  et  cattallis  of  the  testator,  et  qua  ad  manus  of  the 
executor  infuturo  devenerint  administrand,  Mary  Shipley^n 
case  (r),  Noell  v.  Nelson  (d),  but  that  is  a  different  judgment 
from  what  is  given  upon  a  nil  dicit,  or  a  confession  of  the 
action,  for  that  is  the  same  one  given  upon  the  pleni  admi- 
nistravit, where  there  is  a  verdict  for  the  plaintiff,  viz.  to 
recover  de  bonis  testatoris,  si  tantum  in  manibus  kabuit  {kabur 
erit)  administrand.  From  which  we  can  infer  that  if  he  hath 
fully  administered  before,  he  is  not  affected  by  the  judgment; 
but  it  is  to  be  considered  that  though  it  be  found  upon  a 
pleni  administravit  that  the  defendant  hath  assets  in  his  bands, 
there  is  no  reason  to  levy  the  money  upon  the  executor's 
own  goods  unless  he  hath  wasted,  and  that  being  matter  of 
fact,  it  must  appear  upon  record,  and  judgment  must  be 
given  thereupon  before  his  own  goods  can  be  affected.    But 
if  2i  fieri  facias  de  bonis  testatoris  doth  issue  upon  a  judgment 
had  against  the  executor  upon  a  pleni  administravit  pleaded. 


(a)  1  B.  &  A.  254. 
(6)  ST.R.686,691. 


(r)  8  Co.  Rep.  134. 
{/)  8  Saund.  796, 
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if  the  goo<h  cannot  be  found  that  were  the  testator's,  namely^ 
if  the  executor  will  not  expose  them  to  the  execution,  the 
sheriff  may  return  a  devastavit,  it  being  found  by  verdict 
that  he  had  assets.     Now  then,  since  the  pleading  of  riens 
Piter  mains  would  have  been  a  good  bar  to  the  action,  (and 
if  the  plaintiff  should  admit  it,  he  should  not  have  a  judg- 
ment to  have  a  present  execution) ;  yet  the  defendant  by 
not  pleading  that  plea,  hath  left  the  plaintiff  to  have  a  judg- 
ment, upon  which  a  present  execution  is  to  issue,  which  he 
could  not  have  had  unless  the  defendant  had  assets ;  and 
such  an  admbsion  is  as  good  as  a  finding  of  a  jury  upon  a 
pleni  administravit."   The  form  of  the  judgment  in  this  case 
must  have  been  taken  from  Dearne  v.  Grimp  (a).  [Bayley,  J. 
Where  an  executor  pleads  a  plea  which  is  false  within  his 
own  knowledge,  he  is  liable  to  the  debt  as  well  as  to  the 
costs ;  if  the  plea  be  not  false  the  judgment  is  that  the  costs 
shall  be  levied  <k  bonis  testatoris,et  si  non,  de  bonis  propriis  ; 
when  a  devastavit  is  suggested,  the  executor  is  made  liable 
to  the  debt  and  costs.]     In  Dearne  v.  Grimp  the  defendant 
moved  for  leave  to  withdraw  his  plea  of  non  assumpsit, 
which  plea  he  had  pleaded  together  with  pleni  administravit 
prater;  and  the  decision  of  the  Court  proceeded  upon  the 
report  of  the  prothonotaries,  that  if  the  cause  had  gone  to 
trial  in  that  state,  and  a  verdict  had  been  found  for  the 
plaintiff  on  the  first  plea,  and  for  the  defendants  on  the 
second,  the  defendants  must  have  been  liable  to  costs  de 
bonis  propriis:  but  that  if  only  the  second  plea  had  been 
originally  pleaded,  the  plaintiff,  who  must  at  all  events  have 
judgment  de  bonis  testatoris,  cum  acciderint,  ^ou\d  only  have 
his  costs  eventually  de  bonis  testatoris.     In  Hindsley  v. 
Russell  (b)  the  defendant  pleaded  non  assumpsit,  phni  admi" 
nistravit,  and  pleni  administravit  prater,  on  which  last  plea 
the  plaintiff  took  judgment  of  assets  quando;   the  verdict 
was  ultimately  entered  for  the  plaintiff  on  the  general  issue, 
and  for  the  defendants  on  the  pleni  administravit ;  it  was 
held  that  the  plaintiff  being  at  all  events  entitled  to  judg* 
(a)  S  W.  Bla.  1275.  (6)  12  East,  2SS. 
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metit  of  assets  quando,  and  having  been  compelled,  by  the 
defendant's  pleading  ntm  astwnpiii,  to  go  down  to  trials 
waa  entitled  to  the  general  costs  of  the  cause.  [Bayley,  J. 
If  Hindsleif  v.  Russell  was  rightly  decided  it  is  an  authority 
against  the  defendant.]  The  case  of  Hindsky  v.  Ru$$eil 
was  reconsidered  in  Edtoards  v.  Betheh  where  Loid  Elltn* 
boroHgh  says,  *'  The  defendant  ought  not  to  be  placed 
in  a  worse  situation  by  having  pleaded  several  pleas  than 
she  would  have  been  if  she  had  pleaded  only  one.  The 
plea  of  pleui  administravit  being,  therefore,  of  itself  a  fall 
and  complete  answer  to  the  action,  the  defendant  is  entitled 
to  the  postea  and  to  the  general  costs  of  the  trial.**  And 
Bay  ley,  J.  says, ''  The  plaintiff  here  claims  poyoient  o«ly 
out  of  one  fond,  viz  the  assets  of  the  testator;  and  the  d^ 
fendant  by  proving  that  those  are  fully  administered,  abewe 
that  there  is  no  such  fund  out  of  which  the  plaintiff's  de* 
mand  may  be  satisfied.**  Then  if  the  plaintiff  chuaea  lo 
admit  the  truth  of  the  plea,  the  defendant  ought  to  fce  itt 
the  same  situation  as  if  it  had  been  aeoertamed  by  verdiel 
that  the  fund  had  been  exhausted. 


Foiktty  contrij  was  stopped  by  the  Court. 


Lord  Tenterden,  C.  J.**-Iam  of  opinion  that  the  jadg^ 
went  of  the  Court  of  Common  Pleas  is  right  and  nMiBt  be 
affirmed.  If  the  defendants  had  pleaded  pkni  adminuifmBk 
only,  the  plaintiff  might  have  taken  judgment  against  ihe 
future  assets.  The  defendants  did  not  take  that  courae,  but 
thought  fit  to  plead  that  the  testator  never  protnised ;  wbieh 
plea  compelled  the  plaintiff  to  bring  down  therecord  ficN'triai* 
The  defendants  ought,  therefore,  to  pay  the  costs  occaaioaed 
by  their  plea.  It  is  true,  that  if  issue  had  t>eefi  taken  upMi 
both  pleas,  and  one  liad  been  found  for  tlie  defemiaiits^  the 
same  course  would  have  prevailed  as  where  two  p4eas  are 
pleaded,  and  one  of  them,  whicli  goes  to  the  whole  notion,  it 
found  for  tlie  defendants.  But  ibat  is  mod  this  case.  The 
plaintiff  must  go  on  to  trial  of  the  issue  on  ftofi  msumpsit. 
The  judgment  of  future  assets  would  be  merely  a  Ibrm  on 
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tbe  record  and  have  no  e£fect  until  the  existence  and  the, 
amount  of  tbe  debt  were  proved.  The  plaintiff  was  bound  to 
try  the  issue  which  the  defendants  very  impiovidentlj  raised* 

Batley,  J. — Edwards  V.  Bethel  merely  decided  that  the 
plaintiff  was  entitled  to  judgment  on  the  whole  record* 
though  the  issue  of  non  assumpsit  was  found  for  the  plain-? 
tiff.  Here  the  action  is  brought  upon  promises  made  by 
)he  testator,  and  upon  a  promise  alleged  to  have  been  made 
by  the  defendants.  The  plea  denying  the  latter  promise^  if 
found  for  the  plaintiff,  would  have  been  false  within  the  de- 
fendant's own  knowledge.  It  was  contended  that  an  exe- 
cutor is  not  liable  to  costs  unless  he  plead  a  false  plea. 
Where  a  plea  is  false  to  the  executor's  own  knowledge,  the 
judgment  is  against  the  executor  in  the  first  instance  for  tba 
debt  as  well  as  for  the  costs.  If  the  plea  be  not  false  to  th« 
executor's  own  knowledge,  the  judgment  is  that  the  plainti^ 
recover  his  debt  and  costs  de  bonis  te^tatoris,  et  si  non,  tq 
levy  the  costs,  as  distinct  from  the  debt,  upon  the  goods  of 
the  executor.  This  seems  to  me  to  reconcile  the  cases. 
The  plaintiff  here  is  entitled  to  judgment  de  bonis  test atoris. 
It  is  said  that  it  is  admitted  that  there  are  no  assets.  Th^re 
is  an  interval  between  the  plea  and  judgment,  and  in  that 
interval  assets  may  have  come  to  the  executor's  hands.  I 
believe  the  usual  course  is  for  the  defendant  to  withdraw 
the  plea  of  non  assumpsit  when  the  plaintiff  takes  judgment 
<tf  future  assets. 
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LiTTLBDALE,  J, — I  am  of  the  same  opinion.  If  the 
plaintiff  succeed  on  the  general  issue  in  this  state  of  the 
pleadings,  he  is  entitled  to  recover  his  costs  from  the  exe- 
cutor. By  pleading  non  assumpsit,  the  defendant  compels 
the  plaintiff  to  go  to  trial.  In  1  Roll.  Abr.  933  (a),  it  is 
said,  if  the  executor  at  the  first  day,  namely,  at  the  return  of 
the  summons,  acknowledge  the  action,  and  says  that  he 
has  no  assets,  judgment  shall  be  for  the  costs  and  damages 

(a)  Line  15;  translated  in  11  Vin.  Abr.  391,  pi.  IS. 
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de  bonis  testatoris  only,  if  that  be  true.  Dearne  v,  Grimp 
is  in  some  measure  overruled  by  Edwards  v.  Bethel.  In 
Hullock  on  Costs,  £09,  it  is  said,  "  but  if  the  plaintiiF  take 
judgment  of  assets  quando  acciderint  upon  the  plea  of 
pleni  administravit,  and  proceed  to  trial  upon  the  plea  of 
non  assumpsit,  and  obtain  a  verdict  thereon,  he  will  be 
entitled  to  costs  against  the  defendants  de  bonis  propriis: 
and,  therefore,  an  executor  or  administrator  ought  not  to 
plead  non  assumpsit  or  other  general  issue  without  a  good 
defence  thereon." 

Judgment  affirmed  (a). 


(a)  M.  34  H.  6,  fo.  24,  b.  pi.  42. 

**  Yelverlon,  Where  executors 
plead  plenc  adminiUravit,  and  it  is 
found  accordingly,  the  plaintiff 
shall  recover  so  much  of  the  goods 
of  the  deceased;  and  if  upon 
the  Ji,  fa,  the  sheriff  return  that 
they  have  converted  the  said  goods, 
now  the^  shall  be  charged  of  their 
own  goods ;  because  this  act  is  of 
their  own  wrong,  &c. ;  but  where 
they  plead  plene  administravit,  and 
it  is  found  by  a  verdict  that  they 
have  nothing  in  their  hands,  in 
that  case  the  plaintiff  shall  take 
nothing  by  his  writ. 

Markham.  That  is  true,  and 
the  plaintiff  is  put  to  his  new  writ 
of  debt  when  they  have  anything, 
&c. 

Fortescue,  If  it  be  found  that 
they  have  any  manner  of  parcel  in 
their  hands,  the  plaintiff,  after- 
wards, when  they  have  any  thing, 
shall  have  a  sci.  fa,  out  of  the 
record  for  the  remainder,  &c. 

Prisot,  J. — Truly,  if  it  be  found 
that  they  have  nothing  in  their 
hands,  generally,  still  at  another 
time  afterwards,  when  they  have 


anything,  the  plaintiff  shall  have  a 
sci.  fa.  out  of  the  same  record  to 
have  execution  of  the  debt ;  and 
there  are  many  such  precedents  in 
the  Common  Pleas.** 

So  In  T.  33  H.  6,  fo.  24,pl.  l,it 
was  said  by  one  of  the  prothooo- 
taries, "  that  if  an  executor  bar  the 
plaintiff  by  having  nothing  in  bis 
hands,  and  the  executor  haps  goods 
of  the  testator  afterwards,  the  plun* 
tiff,  on  a  surmise,  shall  have  a  scire 
facias  upon  the  same  record  to  have 
execution  of  those  goods.**  QjMd 
fuit  concessum  per  omnesjustieiariot. 

It  is,  however,  said,  **  that  if  in  a 
writ  of  formedon  the  tenant  plead 
the  warranty  of  the  demandant's 
ancestor,  and  plead  further  that 
assets  descended  &c.,  and  the  de- 
mandant taketh  issue  that  assets 
descended  not,  which  issue  is 
found  for  the  demandant,  whens- 
upon  he  recoveretb,  the  tenant,  al- 
beit assets  doe  afler  descend,  shall 
never  have  a  tci,fa,  upon  the  said 
judgment;  for  that  by  his  false  plea 
he  hath  lost  the  benefit  of  the  said 
statute  (of  Gloucester)."  Co.  Litt. 
36Gb. 
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Jones  and  another.  Assignees  of  Bury  and  Sykes^  Bank- 
rupts, V.  Yates  and  Young.  .oon 
Same  v.  Same  (a).                                        v^^/^ 

JlHE  first  of  these  cases  was  an  action  of  trover  for  three  ^.  the  partner 

bills  of  e)(change,  upon  a  conversion  after  the  bankruptcy.  o»  fi>8~soin 

,  ^    "^     partnership 

Plea,  not  guilty.     At  the  trial,  before  Lord  Tenterden,  C.  J.  with  C.    A. 
at  the  adjourned   sittings  at  Guildhall  after  Hilary  term,  to\h^*fir^  of 

1828,  the  following  facts  appeared : — In  1824  the  bankrupt^  -^-  «nd  B.  in- 
o,  II  •!••  •  I'-ti      dorses  to  A. 

oykes,  who  then  carried  on  busmess  in  partnership  with  the  and  B.  a  bill 

defendants  under  the  firm  of  Sukes  and  Yates,  proposed  to  belonging  to 
dissolve  this  partnership.     The  accounts  were  accordingly  and  C.  and 
wound  up ;  but  it  appearing  that  Sj/kes  had  considerably  *  ft^^^rds  m- 
overdrawn  his  account,  Yates  required  that  before  such  dis-  dorses  it  in  the 
solution,  the  debt  from  Sj/kes  to  his  partners  should  be  ^^^^  g  ^q  />, 
discharged.     On  the  1st  of  January,  1825,  Sykes  entered  a  creditor  of 
into  partnership  with  Bury  ;  shortly  after  which,  Sykes  and  who  receives 
Bury  drew  the  three  bills  in  question,  payable  respectively  theaniountat 
in  September,  1825,  and  in  May,  and  July,  1826;   which  and  C.  afler- 
were  duly  accepted.     On  the  24th  of  January,  1825,  SykeSy  ba^ntru^p^ts^® 
without  the  knowledge  of  Bury,  indorsed  these  bills  first  in  Their assig- 
the  names  of  Sykes  and  Bury,  and  afterwards  in  the  names  maintain  tro- 

of  Sykes  and  Yates,  and  then  handed  them  over  to  j^lzedo.  ver  against  B. 

jMor  can 
in  payment  of  a  debt  owing  from  Sykes  and  Yates  to  Alzedo,  such  assignees 

In  the  books  of  Sykes  and  Bury  these  bills  were  placed  to  ""aj"^"  ^P  ^ 

*^  ...  .  action  against 

the  debit  of  Sykes.  ,  The  commission  issued  in  November  B.  for  money 
after  the  first  bill,  and  before  the  second  and  third,  had  be-  f^m"the  funds 
come  due  (6) ;  and  no  prior  act  of  bankruptcy  was  shewn,  of-^-  and  C. 
On  the  part  of  the  defendants  it  was  objected,  that  as  Sykes  the  use  of  J. 
and   Bury,  it  they  had  remained  solvent,  could  not  have  andB. 

(a)  Both  these  cases  were  ar-  circumstance    of   the    first   bill's 

giied  and  decided  in  Easter  term.  having  fallen  due  before  the  bank- 

The  insertion  of  these  cases  was  ruptcy.  This  would  have  furnished 

deferred  till  this  term  on  account  a  good  defence  to   that  part  of 

of  their  connexion  with  the  case  the  demand,  independently  of  the 

of  Jones  V.  Fort,  antCj  547.  principal  question,  namely,  whether 

(6)  No  notice  was  taken  during  the  receipt  of  the  money  amounted 

the  course  of  the  argument  of  the  to  a  conversion. 
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1829.  maintained  any  action  upon  the  alleged  conversion  of  these 
bills,  so  neither  could  their  assignees ;  and  that  the  con- 
version, if  any,  ^s  complete  upon  the  delivery  of  the  bilk 
to  Alzedo  before  the  bankruptcy. 

A  verdict  was  found  for  the  plaintiffs,  but  leave-  mm 
given  to  the  defendants  to  move  to  enter  a  nonsuit.  A  rule 
nbi  having  been  obtained  accordingly 

Sir  J.  Scarlett » Bud  Joshua  Evans  (ytiih  whom  was  Piattp) 
now  shewed  cause.  The  conversion  is  properly  laid  in  the 
declaration  to  be  after  the  bankruptcy.  The  assignees  had 
a  right  to  consider  the  conversion  at  the  time  payment  Yn» 
obtained  from  the  acceptors.  Secondly,  as  to  the  point 
made  at  the  trial,  that  the  assignees  could  maintain  no 
action  because  the  bankrupt  could  have  maintained  Donoy 
there  is  no  such  rule  of  law.  One  instance  amongst  others^ 
in  which  assignees  may  sue  where  the  bankrupt  himself 
could  not  have  maintained  any  action^  is  where  a  voluntary 
preference  has  been  given  by  the  bankrupt ;  in  which  case 
the  transaction,  though  binding  as  against  the  bankrupt, 
may  be  questioned  by  the  assignees  in  an  action  for  money 
had  and  received,  or  an  action  of  trover,  according  to  the 
particular  circumstances  of  the  case.  So,  where  the  trans- 
action  is  fraudulent.  The  question  here  is,  whether  the 
transaction  between  Si/kes  and  Alzedo  was  of  such  a  nature 
as  to  bind  the  partnership  of  Si/kes  and  Buty ;  if  not,  the 
assignees  may  well  maintain  this  action.  A  partner  cannot 
transfer  partnership  property  to  pay  his  private  debt  to  a 
creditor  who  receives  it  with  knowledge  that  it  is.  partner* 
ship  property.  It  is  not,  however,  admitted  on  the  part  of 
the  assignees  that  Sj/kes  and  Bury,  had  they  remained  sol- 
vent, could  not  have  maintained  an  action  to  recover  firom 
the  defendants  the  proceeds  of  these  bills.  Suppose  part- 
nership money  applied  collusively  to  the  payment  of  a  prN 
vate  debt,  it  is  money  had  and  received  by  the  creditor  to  the 
use  of  the  partnership ;  because  the  partner  who  made  the 
payment  had  no  power  to  dispose  of  the  partnership  effects 
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in  iatisfaction  of  his  own  debt  to  a  party  who  ii  coguueiot 
of  the  circamstaoces.  IfA^B.  and  C.  are  partners*  and  D* 
knowingly  receives  from  C  100/.  for  a  debt  due  from.C^o 
nothing  is  transferred  to  D,  because  C«  had  not  the  jus  c/ts* 
ponendif  the  money  remaining  the  money  of  A»  B*  and  C«; 
and  it  is  no  answer  to  a  joint  action  that  C*  had  consented 
to  the  alienation;  a  fortiori,  where  specific  goods  are  sought 
to  be  followed  in  trover*  There  are  cases  in  which  the 
action  has  been  brought  against  several  partners^  upon  a 
contract  made  with  one  of  them ;  and  it  has  been  held  to 
be  a  good  defence  to  shew  that  the  person  making  the  coo'* 
tract  bad  no  authority  to  bind  his  partners.  As  a  partner 
cannot  bind  his  co-partners  by  contract  in  matters  uncan* 
Btcted  with  the  partnership,  so  neither  can  he  bind  them 
by  payment.  It  does  not  appear  that  the  bankrupts  could 
not  have  sued ;  the  property  was  proved  to  be  in  the  bank* 
mpts ;  and  the  case  shews  the  possession  of  the  defendants 
lo  have  been  unlawful.  The  right  of  partners  to  bind  one 
another  is  governed  by  the  same  general  rules  as  other 
cases  of  limited  authority.  An  agent  binds  his  principal 
only  when  acting  within  the  scope  of  his  authority.  Though 
a  partner  has  more  power  than  an  ordinary  agent,  the 
tnmsfer  of  the  bills  in  question  was  clearly  not  within  that 
power.  If  the  partnership  may  repudiate  the  transfer,  the 
partnership  may  recover  in  an  action.  But  the  present 
action  is  maintainable  even  though  the  Court  should  not  be 
disposed  to  go  that  length ;  for  if  the  'property  vest  in  the 
assignees,  a  conversion  after  the  bankruptcy  will  give  a  right 
of  action.  This  was  a  case  of  gross  fraud.  A  man,  who 
has  no  money,  pays  nearly  3000/.  out  of  partnership  funds 
in  satisfaction  of  his  own  debt.  If  the  plaintiffs  cannot 
recover  in  this  action,  they  have  no  remedy  whatever  in  a 
Conrt  of  law,  which  would  be  a  great  liardship.  It  is  a 
plain  principle,  that  gross  fraud  will  vitiate  a  contract  so  as 
to  prevent  any  property  from  |>assing  under  it.  If  Sykes 
mad  Bury  had  sued  the  defendants,  the  latter  could  not 
have  set  tip  the  fraudulent  transfer  by  Sykes  to  shew  the 
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title  out  of  the  plaintiffs.  Suppose  A.  were  to  take. a  bill 
for  5(XX)/.  of  the  joint  effects  of  A.  and  B.  and  make  a  gift 
of  it  to  C.J  such  a  gift  would  afford  no  answer  to  an  actioo 
brought  in  the  joint  names  of  A.  and  jB.  In  Brisioto  v. 
Eastman  (a),  which  was  an  action  by  assignees,  it  was  pro- 
posed to  read  in  evidence  a  receipt  in  full  given  by  one 
assignee,  from  which  the  other  assignee  bad  expressly  dis- 
sented. Lord  Kent/on  said,  that  a  receipt  in  full  of  all  de« 
mands,  when  given  with  a  complete  knowledge  of  all  the 
circumstances,  is  a  conclusive  bar  to  the  action ;  and  that 
the  party  giving  it,  should  not  be  allowed  to  rip  up  the 
transaction  which  had  been  so  closed  and  concluded ;  but 
that  in  order  to  make  such  receipt  conclusive,  it  must  be 
given  by  one  having  full  authority  to  do  so.  The  law  takes 
notice  of  fraud  as  destroying  the  implied  authority  of  a 
partner.  In  Skaife  v.  Jackson  (b),  which  was  an  action 
by  two  trustees,  a  receipt  signed  by  one  of  them  being  pro- 
duced by  the  defendant,  the  plaintiffs  were  allowed  to  shew 
that  the  receipt  was  fraudulent,  and  that  the  money  had 
never  been  paid.  In  both  the  cases  cited  the  non-payment 
of  the  money  was  used  merely  as  a  niedium  to  establish  the 
fraud,  [liai/ley,  J.  You  must  shew  a  conversion  at  a 
period  to  which  the  bankruptcy  relates.  You  cannot  rely 
upon  the  original  parting  with  the  bill,  as  that  took  place 
before  the  bankruptcy].  The  plaintiffs  have  a  right  to 
consider  the  possession  of  Ahedo  as  a  possession  of  the 
defendants  through  their  agent. 

F.  Pollock  and  F.  Kelly,  contrd.  The  question  of  fraud 
is  improperly  introduced  into  this  case.  The  present  de- 
fendants do  not  appear  to  have  ever  interfered  in  the  trans- 
action or  to  have  known  that  the  bills  were  indorsed.  The 
object  of  Sykes  may  have  been  to  induce  Alzedo  to  make 
further  advances  by  the  paying  off  of  old  scores ;  and  he 
probably  acted  with  a  view  to  benefit  the  new  firm.  But, 
however  that  may  be,  it  is  most  unreasonable  that  the  as* 

(a)  1  Esp.  N.  P.  C.  174.  (b)  5  D.  &  R.  290;  3  B.  &  C.  42 J. 
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signees  of  Si/kes  should  sue  in  respect  of  a  wrongful  act 
done  by  him  only.  [Bayley,  J.  It  is  in  law  the  joint  con- 
version of  Sykes,  Youug,  and  Yates,  for  which  any  of  the 
three  may  be  sued.  What  one  partner  knows  each  is  con- 
sidered to  know.]  Upon  the  same  principle  Bury  must 
be  considered  as  knowing  what  Sykes  knew,  and  is,  there- 
fore, incapacitated  from  suing.  But  until  an  account  were 
taken  as  between  Sykes  and  Bury,  and  also  as  between 
Sykes,  Yates  and  Young,  it  could  not  be  known  with  cer- 
tainty whether  Sykes  had  or  had  not  a  right  to  do  what  he 
did.  Where  the  same  person  is  a  member  of  two  firms  no 
action  will  lie  by  the  one  house  against  the  other.  Bosanquet 
V.  Wray  (a).  The  receipt  of  the  amount  of  the  bills  when 
due,  is  so  far  from  being  a  conversion,  that  it  would  have 
been  a  wrongful  omission  not  to  get  them  paid  (6).  Though 
there  was  no  distinct  evidence  that  Bury  was  aware  of  the 
indorsement  of  these  bills  at  the  time,  he  must  be  taken  to 
have  kno^n  it  before  the  bankruptcy,  as  the  bills  were  en- 
tered in  the  bankrupt's  books  and  became  due  before  the 
bankruptcy.  Bury  had  the  means  of  knowledge ;  Yates 
had  not.  Yates  had  no  reason  to  suspect  that  the  bills  had 
been  indorsed  without  the  knowledge  of  Bury.  The 
allegation  that  the  conversion  took  place  after  the  bank- 
ruptcy is  very  material.  Had  the  conversion  been  laid 
before  the  bankruptcy  a  different  line  of  defence  would  have 
been  open  to  the  defendants,  and  they  might  have  pleaded  a 
different  plea.  If  the  statute  of  limitations  had  been  pleaded, 
the  six  years  must  have  been  computed  from  some  wrong- 
ful act  done.  The  transfer  of  the  bills  by  the  indorsement 
was  the  conversion  here.  It  is  as  unreasonable  to  say 
that  the  receipt  of  the  amount  at  maturity  was  a  conversion, 
as  in  the  case  of  a  wrongful  sale  of  goods,  to  fix  the  act  of. 
conversion,  not  upon  the  sale  itself,  but  upon  the  receipt  of 
the  price  from  the  purcharsers.  The  case  of  fraudulent 
preference  stands  upon  peculiar  grounds.  It  is  to  be  re- 
garded as  a  contravention  of  the  policy  of  the  bankrupt  laws, 

(a)  0  Taunt.  597.  (6)  Vide  antCf  647. 
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and  a  fraud  upon  the  general  body  of  creditors.  In  Nunm 
V.  Jenkins  {a)  it  was  held,  that  where  goods  came  to  the 
possession  of  the  defendant  before  bankruptcy,  a  demand 
and  refusal  are  necessary,  and  the  assignees  cannot  rely 
upon  the  original  taking.  Here  no  demand  and  refusal 
were  shewn;  and  though  it  was  competent  to  the  assignees 
to  disaffirm  the  transaction  if  fraudulent,  it  was  equally 
competent  to  them  to  acquiesce  in  the  transfer.  Admitting 
that  Bury  might  treat  the  indorsement  as  a  nullity,  still,  in 
cases  where  he  is  obliged  to  make  Sykes  a  co-plaintiff,  an 
action  founded  upon  Sykes's  misconduct  cannot  be  ana* 
tained ;  otherwise  SykeSj  if  he  had  survived  JBtiry,  migbt 
have  sued  alone,  and  put  into  his  pocket  the  result  of  his 
own  fraud.  It  is  clear,  that  if  Sykes  had  been  made  a  joint 
defendant  on  this  record  the  action  could  not  have  been 
maintained ;  and  no  instance  can  be  shewn  where,  by  omil- 
ting  a  party  who  might  have  been  joined  as  a  co-defend- 
ant, an  action  has  been  held  maintainable,  which,  if  the  party 
had  been  joined,  could  not  have  been  supported.  The 
nature  of  the  wrong  done  is  not  altered  by  such  omission. 
[Bayleyy  J.  Suppose  in  trespass  it  were  pleaded  that  the 
plaintiff's  wife  was  a  co-trespasser  ?]  In  Co.  Litt.  sect.  376, 
it  is  said,  **  Also  if  two  men  do  a  trespass  to  another,  who 
releases  to  one  of  them  by  his  deed  all  actions  persond, 
notwithstanding  which,  he  sues  an  action  of  trespass  against 
the  other,  the  defendant  well  may  shew  that  the  trespass  was 
done  by  him  and  by  another,  his  companion,  and  that  die 
plaintiff,  by  his  deed,  of  which  he  makes  profert,  released  to 
his  companion  all  actions  personal.  Judgment  of  action,  Sic*'' 
Upon  which  Lord  Coke  says, ''  Here,  by  this  section,  it  is  to 
be  understood,  that  when  divers  do  a  trespass,  the  same  is 
joint  and  several,  at  the  will  of  him  to  whom  the  wrong  is 
done;  yet  if  he  release  to  one  of  them,  all  are  discharged ; 
because  his  own  deed  shall  be  taken  most  strongly  against 
himself;  but  otherwise  it  is  in  case  of  appeal  of  death  &c. 
As  if  two  men  be  jointly  and  severally  bound  in  an  obligation, 
if  the  obligee  release  to  one  of  them,  both  are  dischai^ed ; 

(a)  3  H.  Bia.  135. 
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and  seeing  the  trespassers  are  parties  and  privies  in  wrong, 
the  one  shall  not  plead  a  release  to  the  other  without  shew- 
ing of  it  forth  (making  profert),  albeit  the  deed  appertain  to 
the  other"  {a).  Though  this  is  not  the  case  of  a  release, 
yet  the  situation  in  which  Sykes  stands  may  be  considered 
as,  in  effect,  a  release  by  Sykes  to  himself  (6).  Cocke  v* 
Jennor  (c)  is  to  the  same  effect.  The  principle  is,  that  the 
plaintiff  has  disabled  himself.  So  a  covenant  not  to  sue 
one  of  two. obligors  would  operate  as  a  release.  [BayUy, 
J.  Such  a  covenant  must  be  pleaded  by  way  of  contract, 
and  not  as  a  release.  Littledale,  J.  In  Dean  v.  Neu>kall{d) 
it  was  held,  that  if  an  obligee  covenant  not  to  sue  one  of 
two  joint  and  several  obligors,  he  may  still  sue  the  other; 
and  even  if  the  obligee  sue  the  covenantee,  the  latter  cannot 
plead  that  he  was  released  by  the  obligee.]  When  a  plaintiff 
declares  in  tort  upon  a  cause  of  action,  for  which  he  might 
bring  assumpsit,  the  defendant  will  not  thereby  be  ousted 
of  his  plea  in  abatement,   Ptnoell  v.  Layton  (e). 

The  second  action  was  assumpsit  for  money  had  and  re- 
ceived in  respect  of  money  drawn  by  Syket  out  of  the  funds 
of  Sykes  and  Bury,  and  paid  by  him  to  Yates  in  further  dis- 
charge of  the  balance  due  from  Sykes  to  Sykes,  Yates,  and 
Young,  as  the  price  of  goods  tranferred  from  Sykes,  Yates^ 
and  Young,  to  Sykes  and  Bury.  On  the  part  of  the  defend- 
ants it  was  contended,  as  in  the  other  action,  that  Sykes  and 
^&iry  could  not  have  recovered  this  money  from  Yates  and 
Young,  and  that  the  assignees  could  be  in  no  better  situa- 
tion. A  verdict  was  found  for  the  plaintiffs  in  this  case 
also,  leave  being  reserved  to  move  to  enter  a  nonsuit. 

After  the  argument  upon  the  case  in  trover,  the  case 
between  the  same  parties  in  assumpsit  was  called  on. 

.Sir  J.  Scarlett,  Piatt,  and  J»  Evans,  shewed  cause  against 

*  (a)  Co.Litt.232,a;  2X110.00.  (c)  Hob  6G. 

Liu.  111.  (d)  8T.R.  168. 

(6)  As  a  release  in  fact  to  one  (e)  2  N.  R.  365.     And  see  Bre- 

obligor  discharges  a  co-obligor,  so  therion  v.  Wood,  3  Bred.  &  Bingh. 

a  release  in  law.  Ncedhatn*s  case,  54;  6 B.Moore,  141;  9Pnce,408. 
8  Co.  Rep.  136. 


CASES  IN  THE  KING  S  BENCH, 

the  rule  for  entering  a  nonsuit.  This  was  the  plaintiffs' 
money.  It  is  objected  that  Sykes  ought  to  have  been  made 
a  co-defendant;  but  Sj/kes  could  not  sue  or  be  sued  for  it. 
Sykes  was  indebted  to  the  firm.  If  an  account  had  been 
taken^  Yates  and  Young  might  have  sued  him  for  their 
balance  (a).  It  was  the  joint  debt  of  the  two,  and  they 
might  have  maintained  a  joint  action.  From  the  period  of 
the  settlement  interest  arose ;  after  this  Sykes  by  fraud  pays 
over  this  money  in  satisfaction  of  his  own  debt.  In  Gra^ 
ham  v.  Mulcaster  it  was  held,  that  assignees  under  a  joint 
commission  against  j4,  and  B,  might  recover  in  the  same 
action  debts  owing  to  A.  and  B.  jointly,  and  debts  due  to 
A.  separately.  With  this  agree  Stonehousev.  De  Silva  and 
Smith  V.  Goddard.  [Lord  Tenterden,  C.J.  If  you  had 
wished  to  sue  in  the  right  of  Bury  only,  you  should  have 
declared  as  assignees  of  Bury,  Parke,  J.  The  assignees 
under  a  joint  commission  against  A.  and  £.  may  sue  for  a 
debt  owing  to  A.  only,  but  they  cannot  recover  that  debt 
as  assignees  of  both  A.  and  B.  In  Graham  v.  Mulcaster 
the  declaration  was  framed  to  meet  such  a  case.  Upon  the 
declaration  in  the  present  case  the  assignees  must  stand 
upon  the  right  of  Sykes  and  Bury  to  sue ;  and  the  ques- 
tion is,  whether  they  can  sue  upon  a  cause  of  action  for 
which  Sykes,  Yates,  and  Young  were  liable.  This  money 
was  applied  for  the  purposes  of  Sykes,  Yates,  and  Young. 
[Lord  Tenterden,  C.J.  The  money  was  not  paid,  as  in  the 
former  case,  to  Alzedo,  but  to  Sykes,  Yates,  and  Young. 
Young  cannot  be  connected  with  the  transaction  except  as 
partner  of  Sykes.) 

F,  Kelly,  contr^.  The  question  is,  whether,  if  two  per- 
sons are  in  partnership,  and  one  of  them  pays  his  own  debt 
out  of  the  partnership  funds,  he  may  at  any  subsequent 
period  join  with  his  copartner  to  recover  back  the  amount. 

(fl)  As  to  which  see  Foster  v,      Imber,  Holt,  N.  P.C.  368;  ante, 
AHanson,  2  T.  R.  479;  Moravia  v.      iii.  166. 
Levy,  ib.  463,  n. ;   Kackstraw  v. 
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A  man  might  in  this  way  pay  his  tailor's  bill,  and  five  years  1829. 
afterwards  recover  back  the  amount.  The  cases  relied  on 
by  the  other  side  have  all  been  where  thq  innocent  partner 
was  defendant,  and  has  protected  himself  by  denying  the 
joint  promise  laid  in  the  declaration.  It  is  stronger  here 
where  the  payment  is  made  to  the  three  persons,  Si/kes, 
Yates,  and  Young.  St/kes,  Yates,  and  Young  parted  with  the 
goods,  and  St/kes  and  Bury  received  them.  [Lord  Tenter^ 
den,  C.J.  That  may  have  induced  Bury  to  believe  that  they 
were  bought  in  as  part  of  Si/kes*s  stock.]  It  is  put  as  if  an 
account  were  stated  and  a  balance  found  due;  but  the 
evidence  shews  that  no  such  settlement  took  place.  If  this 
was  a  partnership  transaction,  the  action  should  have  been 
against  the  three ;  if  not,  it  should  have  been  against  each 
singly. 

Cur,  adv.  vult. 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of 
the  Court  in  both  actions.  After  adverting  (o  the  facts  of 
the  case,  his  lordship  proceeded  as  follows: — The  indorse- 
ment of  the  bills  and  the  payment  of  the  money  out  of  the 
funds  of  Sykes  and  Bury  were  frauds  committed  by  Sykes 
upon  Bury.  It  does  not  appear  that  Young  was  privy  to 
these  transactions ;  but  in  the  view  which  we  have  taken 
of  these  cases,  the  privity  of  Young  becomes  immaterial. 
We  are  of  opinion,  that  as  Sykes  and  Bury  could  not 
have  sued  these  defendants,  so  neither  can  anv  action 
be  maintained  by  their  assignees.  No  instance  has  been 
suggested  in  which  a  plaintiff  has  in  a  Court  of  law  been 
permitted  to  rescind  his  own  contract,  on  the  ground  that 
such  contract  operated  as  a  fraud  upon  a  third  person.  It 
was  well  observed  at  the  bar,  that  if  these  transactions  had 
vested  in  Sykes  and  Bury  a  joint  right  of  action,  such  right 
would,  upon  the  death  of  Bury,  have  survived  to  Sykes, 
who  might  thus  have  avoided  his  own  act  by  setting  up  his 
own  misconduct.  The  remedy  of  the  defrauded  partner 
seems  to  be  in  equity.     Where  a  bill  of  exchange  is  accepted 
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laso.         by  one  of  two  partners,  in  the  name  of  the  firni,  for  his  lewR 
private  debt,  in  collusion  with  the  holder,  there  is  no  inooa* 
sistency  in  allowing  the  defrauded  partner  to  reject  the 
implied  authority  of  the  fraudulent  partner,  and  deny  the 
joint  liability.     That  is  very  different  from  the  case  of  a 
party  to  a  fraud  attempting  to  found  an  action  at  law  upoa 
his  own  misconduct.     It  was  urged,  that  nothing  passed  by 
the  fraudulent  transfer,  and  that  the  property  remained  iq 
Syhes  and  Bur  if ;  but  as  against  Sykes  the  property  did  pass, 
and  Bury  had  no  remedy  at  law  without  making  Sykes  a 
party  to  the  action.     This  case  has  been  compared  to  that 
of  a  fraudulent  preference,  where  the  assignees  of  the  frau- 
dulent trader  may  sue,   although  he  himself,  could  have 
maintained  no  action.     There  is  no  analogy  between  th# 
two  cases.     The  principle  upon  which  those  decisions  have 
proceeded  has  been,  that  the  voluntary  preference  is  a  fraud 
upon  the  bankrupt  laws,  which  are  framed  for  the  purpose 
of  effecting  an  equal  distribution  amongst  all  the  creditors. 
The  early  cases  upon  this  subject,  Alderson  v.  Temple  (a), 
Hague  V.  Rolleston  (A)>  and  Harman  v.  Fisher  (c),  proceeded 
upon  this  principle,  and  not  upon  the  ground  of  frand  com- 
mitted against  particular  persons. 

Rule  absolute  for  entering  a  nonsuit  in  each  action. 

(a)  4  Burr.  2235.         (6)  Ibid.  2174.         (c)  Cowp.  117;  Lofft,  478. 


DowBiGGiN,  Administratrix,  &,c.  v.  Harrison. 

nonsuited,  &c.  A.SSUMPSIT  on  five  counts  on  promises  to  the  intestate, 

upon  a  decla-    ^,j^j^  ^  ^j^^^j^  count  on  a  promise  to  the  plaintiff,  as  adminis- 
ration  contain*  *  r  ' 

ing  a  count  on  tratrix,  on  an  account  stated  with  her  of  money  due  to  her 
stated  with  the  ^^   administratrix.      Plea,  non   assumpsit.      The    plaintiff 

plaintiflf,  as        having  been   nonsuited,  and  the  master  having  refused  to 
executor,  of  •       ,   r      i       .  ^         i   *#    •      •       i  i       •  •  -. 

monies  owing    tax  the  defendant  s  costs,  LampbeU  obtamed  a  rule  nisi  for 

to  him  as  exe-  g^^i^  taxation,  on  the  authority  of  Jones  v.  Jones  (d), 
cutor,  IS  liable  '  -^  ^  ' 

for  costs  in 

respect  of  sticli  W  ^  Biiigh.  249;  8  B.  Moore,  140. 

count. 
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Sir  J.  Scarlett,  Brougham,  and  Godson,  now  shewed 
e«u9e.  At  different  tiroes  various  grounds  have  been  as* 
signed  for  the  exemption  of  executors^  when  plaintiflfis,  in 
payment  of  costs.  The  true  rule  seems  to  be,  that  where 
the  action  is  necessarily  brought  in  the  representative  capa- 
city«  executors  are  exempt  from  the  payment  of  costs  upon 
a  nonsuit  or  a  verdict  against  them.  The  only  questioo* 
therefore,  will  be,  whether  the  consideration  for  the  defend- 
ant's alleged  promise  accrued  before  or  after  the  death  of 
the  intestate;  and  it  must  be  presumed  that  an  account 
slated  with  the  plaintiff  as  administratrix,  of  moneys  due  to 
her  as  administratrix,  was  in  respect  of  sums  due  to  the 
intestate  in  his  life-time,  and  upon  which,  therefore,  the 
phintiff  could  only  sue  in  her  representative  capacity. 
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DowBiGom 

9. 

Harbisov. 


Campbell,  contra.  The  cause  of  action  in  the  sixth  count 
accrues  immediately  to  the  plaiutiff;  independently,  there- 
fore, of  Jones  V.  Jones,  this  case  is  directly  within  23  Hen, 
S,  c.  15  (a).     Here  he  was  stopped  by  the  Court. 


(a)  Which  enacts,  "  that  if  any 
person  or  persons  commence  or 
sue  in  any  Court  of  record,  or  else- 
wheFt  in  any  other  Court,  any 
acdoii,  bill,  or  plaint  of  trespass, 
upon  the  statute  of  King  Richard 
the  Second,  made  in  the  fifth  year 
of  his  reign,  for  entries  into  lands 
and  tenements  where  none  entry 
is  given  by  the  law,  or  any  action, 
bill,  or  plaint  of  debt,  or  covenants 
upon  any  especially  made  to  the 
plaintiflfor  plaintiiTs,  or  upon  any 
contract  supposed  to  be  made  hettceen 
the  plaintiff  or  plaintiffs  and  any 
other  person  or  persons,  or  any  ac- 
tion, bill,  or  plaint  of  detinue  of 
any  goods  and  chattels  whereof 
tbe  plaintiff  or  plaintiffs  shall  sup- 
pose that  the  property  belongeth 
to  them,  or  to  any  of  them,  or  any 
action,  bill,  or  plaint  of  accoont,  in 


which  the  plaintiflfor  plaintiffs  shall 
suppose  the  defendant  or  defend- 
ants to  be  their  bailiff  or  bailiflls, 
receiver  or  receivers  of  their  manor, 
mete,  money,  or  goods  to  yield  ac- 
count, or  any  action,  bill,  or  plaint 
upon  the  case,  or  upon  any  statute 
for  any  offence  or  wrong  personal 
immediately  supposed  to  be  done 
to  the  plaintiff  or  plaintiffs,  and 
the  plaintiff  or  plaintiffs  in  any 
such  kind  of  action,  bill,  or  plaint, 
after  appearance  of  the  defendant 
or  defendants,  be  nonsuited,  or  that 
any  verdict  happen  to  pass  by  law- 
ful trial  against  the  plaintiff  or 
plaiutiff;^  in  any  such  action,  bill, 
or  plaint,  that  then  tbe  defendant 
or  defendants  in  every  such  action, 
bill,  or  plaint,  shall  have  judgment 
to  recover  his  costs  against  every 
such  plaintiff  or  plaintifis,  and  that 


.1 


1829. 
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Lord  Tenteuden,  C.J. — If  we  are  to  consider  the  pro- 
mise laid  in  tlie  sixth  count  as  the  contract  made  between 

DoiVBIGG  I  V 

V.  the  plaintifl'  and  defendant,  it  falls  directly  within  the  words 

lUaaisoii.  of'  tlie  statute;  bi/t  if  we  arc  to  look  at  the  consideration  as 
forming  part  of  the  contract  (a),  I  cannot  say  that  k  maj 
not  have  moved  from  the  plaintiff  to  the  defendant.  Suppose 
goods  of  the  intestate  had  been  sold  after  his  death  to  the 
defendant,  the  defendant  might,  as  here,  have  accountetd 
with  the  plaintiff  for  money  dbe  to  her  as  administratrix^ 
■So  if,  after  the  death  of  the  intestate,  money  belonging  to 
his  estate  had  been  received  by  the  defendant,  in  both  these 
cases  the  consideration  for  the  promise  would  move  from 
the  plaintiff  to  the  defendant.  Taking  it,  therefore,,  either 
way,  it  scenes  to  me  that  the  sixth  count  states  a  contract 
made  between  the  plainti6f  and  defendant. 


Bayley,  J. — The  language  used  by  Lord  Eldon,  C.  J., 
in  Tattersall  v.  Groole  (b),  is  applicable  to  the  present  case. 
The  sixth  count  states  a  contract  made  between  the  admi- 
nistratrix and  the  defendant 

Parke,  J.— Looking  at  the  words  of  the  statute  instead 
of  stopping  at  the  decided  cases,  the  contract  stated  io  the 
siyth  count  was  one ''made  between  the  plaintiff  and  another 
person,"  within  the  statute  of  Hen.  B,  c.  15.  The  defendant 
is  entitled,  therefore,  to  costs  upon  that  count  in  which 
the  plaintiff  sues^  not  on  a  promise  to  the  intestate," but  J, 
upon  one  alleged  to  have  been  made  to  herself. 


to  be  assessed  find  taxed  by  tlie 
discretion  oftliejiidgft^or  judges  of 
the  Court  where  any  such  action, 
bill,  or  plaint,  shall  be  commenced, 
sued,  or  taken ;  and  also  that  every 
defendant  iu  such  action,  bill,  or 
plaint,  shall  IiaT^  such  process  and 
execution  for  tlie  recovery  and 
having  of  his  costs  against  the 
plaintiff  or  plainti£Fii,  as  the  same 


Rule  absolute. 

plaiutifF  or  plaintiffs  should  or 
might  have  had  against  the  de- 
fendant or  defendants  in  case  that 
judgment  had  been  given  for  the 
part  of  the  said  plaintiff  or  plaia* 
tiffs  in  any  such  action,  bill,  or 

plaint. 

(a)  Vide  Saunders  ▼.  Wakefield, 

4B.  &A.595. 

(b)  2  B.&P.  131. 
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Peyton  and  others,  v.  The  Governors  of  St.  Thomas's        1829. 

Hospital.  ^^^^^^^ 

OASE  by  reversioners  for  an  injury  sustained  in  conse-  Upon  a  decla* 
queuce  of  the  defendants'  having  altered,  puUed  down,  and  ligence  in  pm- 

jhemoved,  a  house,  without  shoring  up,  propping  up,  or  duly  ['"R  down  a 

,....,  .      ,  .  /.  1        1  •       house  adjoin- 

securing  the  adjoining  house  in  the  possession  of  the  plain-  ing  the  plain- 
tiffs' tenant,  in  order  to  prevent  the  same  from  being  injured  *>ff»  house 
by  the  altering  &c.  of  the  defendants'  house ;  so  that  for  want  shoring  up  the 
of  such  shoring  up  &c.  the  house  in  which  the  plaintiffs  itft5['ihe^"'  ^ 
were  so  interested  became  and  was,  by  and  through  the  al-  plaintiff  can- 
tering 8cc.  of  the  defendants'  house,  greatly  weakened,  da-  without  evi- 

maged  and  iniured,  and  in  part  fell  down.     The  second  dence  from 

,  ,   ,  .         which  a  grant 

count  ascribed  the  injury  to  the  negligence  and  unskilful  of  a  right  to 

and  improper  conduct  of  the  defendants,  by  their  servants,  ^  ®  adioinUi2* 

in  and  about  the  altering  &c.  of  the  defendants'  house,  house  can  be 

Other  counts  charged  the  defendants  with  negligence  in  the      q^^  Whe- 

pulling  down  of  the  party-wall  between  the  houses.     Plea,  ^^^^  *"<^l]  * 

Tim  7        ^    T  right  ought  not 

not  guilty.    At  the  trial  before  Lord  Tenierden,  C.  J.  at  to  have  been 
the  adjourned  sittings  after  Trinity  term,  1828(a),  the  fol-  ^^^^?^^jj 
lowing  facts  appeared: — The  plaintiffs  were  owners  of  a  suchadeclara- 
house  in  Cheapside,  in  the  occupation  of  a  tenant,  adjoining  pia^miff"  insist 
a  house  of  the  defendants  on  the  eastern  side,  and  on  the  (hat  the  de- 
western  side  abutting  on  Honey  Lane*     The  defendants'  to  have  given 

house  being  out  of  repair  was  supported  by  struts  restinz  notice  ofhis 
1  f--,r.  rr.  intention  to 

against  houses  on  the  opposite  side  of  the  lane.  The  defend-  pull  down. 
ants  agreed  with  Lees  to  grant  him  a  building  lease.  Under 
this  agreement  Lees  pulled  down  the  defendants'  house  and 
removed  the  struts ;  in  consequence  of  which,  the  plaintiffs' 
house  separated  from  the  house  next  adjoining  on  the  east- 
ward, and  was  materially  injured.  The  defendants  did  not 
shore  up  the  plaintiffs' house  either  externally  or  internally  (A). 

(«}  Cpunsel  for  the  plaintiffs,  (fr)  A  question  arose  at  the  trial 

I^ndalf  S.  G.,  Gumey,  Brodrkky  whether  a  letter  written  by  one 

and   JMd  ;   for  the  defendants,  Hofriyuon,  the  defendants*  sui-veyor. 

Sir  J.  Scarlett f  Campbell,  and  C.  to  the  plaintifis  respecting  the  pul- 

CreuwelL  ling  down  of  the  defendants*  house, 

vou  IV.  s  s 


1899. 
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The  plaintiffs  put  up  some  interaal  supports ;  and  it  ap« 
peared  that  if  the  plaintiff's'  house  had  been  properly  shored 
up  on  the  inside,  the  injury  would  not  have  happened.  The 
Governors  of  learned  judge  was  of  opinion  that,  upon  this  state  of  the 
iiospiTAL.  facts  and  pleadings,  the  injury  was  attributable  to  the  neg- 
ligence of  the  plaintiffs,  in  omitting  to  shore  up  their  own 
house,  and  directed  a  nonsuit.  In  Michaelmas  term  last  a 
rule  nisi  for  a  new  trial  was  obtained  by  Tindal,  S.  G.  on 
two  grounds ;  first,  that  the  defendants  were  answerable  for 
the  injury  arising  from  the  removal  of  their  own  house;  and 
secondly,  that  supposing  the  defendants  were  not  bound 
to  shore  up  the  plaintiffs'  house,  it  was  incumbent  on  them 
to  give  the  plaintiffs,  or  their  tenant,  reasonable  notice  of 
their  intention  to  pulldown  their  own;  zud  Jones  v.  Bird  {a) 
was  relied  on. 


Scarlett,  A.  6.,  Campbell  and  C.  Cresswell,  now  shewed 
cause.  It  was  supposed  at  the  trial  that  the  letter  from 
Robinson  to  Dwarris  threw  on  the  plaintiffs  the  obligation 
of  repairing;  but  the  acts  of  Robinson  would  not  bind  the 
defendants  without  proof  of  authority.  Upon  the  clear 
ground  taken  by  the  learned  judge  the  nonsuit  will  be  sup- 
ported. The  plaintiffs'  house  fell  by  reason  of  the  supports 
being  withdrawn.  The  declaration  contains  no  counts 
charging  the  defendants  with  pulling  down  their  house 
without  giving  notice  to  the  plaintiffs  to  shore  up  theirs ; 
unless  the  mere  pulling  down  the  bouse  be  a  wrongful  act, 
the  plaintiffs  cannot  recover  upon  this  declaration.  The 
owner  of  a  house  has  a  right  to  pull  it  down  without  shor- 
ing up  his  neighbour's ;  Com.  Dig,  Action  upon  the  Case, 
(A.)  and  (B.  3)  (B.  4);  Rex  v.  Commissioners  of  Sttoersfor 


was  admissible  in  evidence  for  the 
plaintiffs.  It  was  objected  that 
Robinson  should  have  been  called. 
The  objection  was  overruled,  on 
the  ground  that  as  Robimon  had 
the  management  of  the  buildings 
of  the  hospital,  including  the  hous« 


in  question,  it  roust  be  presamed 
that  he  wrote  as  their  surveyor  and 
by  their  eipress  authority.  jLs 
the  plaintifB,  notwithstanding  ibis 
evidence,  were  nonsuit^,  the  poiDt 
did  not  come  before  the  Court. 
(a)  Ante,  i.  497;  5  B.&A.  897. 
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the  Levels  of  P ogham  (a).  In  that  case^  this  Court  adopts  the        1830. 

principle,  that  in  order  to  maintain  the  action  both  a  wrong      ^T^'^'^^ 

Pettoh 
and  an  injury  must  concur.     The  plaintiffs  relied  upon  the  v. 

principle  of  the  civil  law, "  sic  uiere  tub  nt  alienum  non  ladas,''  9^^^^^  , 
but  upon  looking  into  the  civil  law  it  will  appear  that  a  Hospital. 
party  is  not  liable  for  an  injury  occasioned  without  his 
default;  Damat,  C.  L.  book  ii.  tit«  8,  sec.  3,  art. 9;  where  he 
instances  the  case  of  a  man's  protecting  his  own  land.  So 
ValUt,  book  ii.  chap.  5.  (6)  In  Virtue  v.  Bird  (c),  the  plain- 
tiffs might  have  shored  up  their  own  house.  In  Jones  v. 
Bird{d),  the  only  case  which  was  cited  when  this  rule  was 
moved  for,  the  commissioners  were  acting  for  the  plaintiff 
as  well  as  others,  and  had  power  to  enter  any  premises  and 
shore  them  up,  and  to  raise  money  to  pay  the  expense;  and 
it  was  expressly  found  that  they  had  been  guilty  of  negli* 
gence.  The  plaintiff*  had  built  upon  bis  own  freehold^  and 
the  defendants'  act,  in  removing  the  support  from  under  the 
plaintiffs'  chimneys,  without  providing  another,  was  wrong- 
ful. To  make  this  case  like  that  of  Jones  t.  JStVii,  it  must 
be  shewn  that  the  plaintiffs  had  a  right  to  have  their  house 
supported  by  that  of  the  defendants.  If  a  grant  of  such  an 
easement  could  be  presumed,  it  would  be  to  endure  only 
whilst  the  house  was  standing ;  otherwise,  if  the  house  had 
Allien  down^  the  defendants  would  have  been  under  an  obli- 
gation to  rebuild  it  for  the  plaintiffs'  security.  The  party 
enjoying  the  easement  is  bound  to  repair.  Bullardv.Har* 
rison  (e),  Taylor  v.  Whitehead  (/),  Pomfret  v.  Ricroft  (g). 
Supposing,  therefore,  the  easement  to  exist,  the  defendants 
would  not  have  been  liable  if  their  house  had  fallen  down 
and  that  of  the  plaintiffs  followed.  [Bayleif^  J.  Removing 
is  very  different  from  not  repairing.  Lord  Tenterden,  C.  J. 
There  is  a  difference  between  an  act  done  and  an  omis- 
sion.] The  house  being  in  danger  of  falling,  it  was  the 
duty  of  the  defendants  to  pull  it  down. 

(a)  Anie,  Ii.  468.  (e)  4  M.  €c  S.  387. 

(6)  Qtfifre.  (/)  Dougl.  745. 

(r)  9  Lev.  196.  (g)  1  Saond.  S91. 
(d)  Ante,l  497;  5  B.  &  A.  837. 

ss  2 
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1H^9.  Brodrick  and  Dodd,  contr^.     It  is  submitted,  generally. 


that  where  there  are   adjoining  houseS|  a  person   taking 
V,  down  one  of  them  is  bound  to  use  reasonable  means  of 

Go^rnors  ot   preventing  damage  to  the  other  at  his  own  expense.     If  the 
Hospital,     plaintiffs  fail  in  establishing  that  proposition,  and  it  is  con- 
sidered that  the  party  has  a  right  to  throw  that  burthen 
upon  his  neighbour,  still  he  is  bound  to  give  notice  of  bis 
intention.     It  cannot  be  contended  that  the  owner  of  a 
house  standing  between  two  others  may  pull  it  down  with- 
out regard  to  the  consequences  to  the  adjoining  houses. 
The  case  put  of  a  house  falling  down  does  not  apply.     A 
tenant  at  will  is  not  liable  to  an  action  of  waste,  if  the  pre- 
mises are  burnt  down,  though  it  would  be  otherwise  if 
they  were  pulled  down.    In  the  Abbot  of  Stratford^s  case  (a), 
pulling  down  a  wall  for  the  purpose  of  enlarging  a  parlour, 
where  the  parlour  was  enlarged  before  action  brought,  was 
held  not  to  be  waste:  that  was  questioned  in  an  anonymous 
ease  in  11  Modern  (6).     The  law  upon  this  subject  is  laid 
down  in  an  old  case,  Edwards  y.  Haiinder{c),  where  it  was 
held,  that  the  occupier  of  a  warehouse,  in  which  he  had  put 
so  great  a  weight  that  the  floor  gave  way,  was  liable  for  an 
injury  thereby  occasioned  to  the  occupier  of  a  cellar  under 
it ;  but  it  was  said  that  it  would  have  been  otherwise  if  the 
floor  had  fallen  through  decay.    This  case  establishes  the 
distinction   between   misfeasance   and   nonfeasance.      An 
action  lay  at  the  common  law  for  an  injury  occasioned  by  a 
fire  extending  from  an  adjoining  house.     In  Jones  v.  Bird{d)^ 
the  stack  of  chimneys  did  not  belong  to  the  plaintiff,  and 
BO  part  of  the  foundation  of  the  plaintiff's  house  was  under-^ 
mined  by  the  commissioners;  but  it  was  held  that  they 
were  bound  to  use  all  skilful  means  to  prevent  an  injury, 
and  that  they  were  bound  to  shore  up.     [Lord  Tenterden^ 
C.J.  As  to  the  merits,  I  left  it  generally  to  the  jury  to  say 
whether  there  was  a  want  of  due  care  and  diligence  on  the 
part  of  the  defendants.     One  question  arising  at  the  trial 

(a)  Keilwey,  S6.  (c)  Popham,  46;  2  Leon.  93. 

(6)  1 1  Mod.  7.  id)  Artte,  1 497;  5  BM  A.  837. 
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was  as  to  the  effect  which  shoring  up  would  have  produced;  1829. 

and  I  stated,  that  the  commissioners  of  sewers  and  their      ^T"^*^*"**^ 

Peyton 

agents,   when  repairing  sewers  in  the  neighbourhood  of  v. 

houses,  were  bound  to  take  all  proper  precaution  for  their  ^xno»[*9*§ 
security;  and  that  one  question  for  the  jury  to  consider  Hospital. 
was,  whether  shoring  up  was  a  proper  precaution,  and 
whether  it  had  been  omitted  ;  I  also  told  them,  that  even  if 
they  were  of  opinion  that  the  stack  of  chimneys  could  not, 
by  any  shoring  up  whatsoever,  have  been  prevented  from 
falling,  still  that  it  was  the  duty  of  the  defendants  to  give 
Specific  notice  of  the  danger  to  the  owner,  and  that  if 
they  did  not  do  so,  they  were  responsible.]  In  Turbervife 
V*  Stamp  {a)  the  defendant  was  held  liable  for  negligently 
keeping  a  lire  in  his  field,  whereby  it  extended  to  the 
plaintiff's  field  and  consumed  his  corn;  and  the  Court  said, 
every  man  must  use  his  own,  so  as  not  to  hurt  another; 
but  if  a  sudden  storm  had  arisen  which  the  defendant  could 
not  stop,  it  was  a  matter  of  evidence,  and  he  should 
have  shewn  it.  Here  the  defendants  were  at  all  events 
bound  to  give  reasonable  and  distinct  notice.  [Lord  7e/f- 
terdefi,  C.  J.  Will  your  declaration  and  your  evidence  meet 
this  case?]  Not  having  given  the  notice,  they  were  bound 
to  prop  up  the  house ;  it  lay  upon  the  defendants  to  she^ 
that  they  had  given  notice,  and  were,  therefore,  not  liable 
to  prop  up  the  house.  [Lord  Tenterden,  C.J.  The  poinC 
of  want  of  notice  was  not  insisted  on  at  the  trial.]  The 
want  of  notice  was  urged  on  the  motion  for  a  new  triaK 
In  Slvigsby  v.  Barnard  {b),  it  is  said,  that  if  a  man  dig  a  pit 
in  his  land  so  near  to  my  house  that  my  house  falls  into 
the  pit,  an  action  on  the  case  lies ;  Roberts  v.  Read  (c)* 
These  cases  are  founded  upon  the  principle,  that  a  party 
exercising  acts  upon  his  own  land,  is  bound  to  take  care  that 
no  injury  thereby  accrue  to  others.  If  a  party  be  bound  to 
repair  a  fence,  he  is  liable  to  the  injury  accruing  to  the  oc- 
cupier of  the  adjoining  land  through  the  defect  of  such  fence, 

(a)  1  Salk.  IS.        (6)  1  Roll.  Rep.  430.        (c)  16  East,  915. 
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183P.         Rooth  V.  Wilson  (a).   The  case  of  Rex  v.  Pagham  (6)  is  very 
v^*/^      distinguishable^  that  was  a  case  sui  generis:  here  there  was 
rEYTOH       ^^  comDion  enemy  to  contend  with.     The  French  law  de- 
Oovernors  of  rived  from  the  civil  law  is  much  more  full  and  explicit  with 
Hospital*     respect  to  easements*  or,  as  they  are  called,  servitudes,  than 
our  own.     It  is  laid  down  by  Purdessus,  title  Servitude  (c), 
that  the  obligation  of  using  precaution  always  falls  upon 
the  party  exercising  the  right*     This  position  is  supported 
by  references  to  the  Digest  {d).    The  allegation  in  the 
declaration,  that  the  defendants  conducted  themselves  neg- 
ligently in  pulling  down  the  house,  reaches  the  grievanco^ 
of  pulling  down  without  notice. 

At  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

Lord  Tentjsrden,  €•  J.,  who,  after  stating  the  plead- 
ings, proceeded  thus : — ^The  declaration  does  not  allege  as 
a  fact,  or  raise  an  inference,  that  the  plaintiffs  were  entitled 
to  have  their  house  supported  by  that  of  the  defendants. 
The  first  count  assumes  that  it  was  the  duty  of  the  defend- 
ants to  support  the  plaintiffs'  house  when  they  took  down 
their  own :  the  second  count  is  more  general,  but  it  does 
not  charge  want  of  notice  as  the  injury  complained  of;  we 
are,  therefore,  not  called  upon  to  pronounce  any  opinion 
whether  the  defendants  were  bound  to  give  such  notice 
beforehand.  At  the  trial  I  was  of  opinion  that  it  was  the 
duty  of  the  plaintiffs  to  support  their  own  house  by  shores 
within,  and  upon  that  ground  I  directed  a  nonsuit  The 
case  has  been  since  very  well  argued  on  both  sides ;  we 
have  considered  it,  and,  adverting  to  the  facts  proved,  and 
to  the  absence  of  any  evidence  from  which  a  grant  of  a  right 
to  support  from  the  defendants'  house  might  be  inferred, 
and  to  the  form  of  the  declaration,  we  are  of  opinion  that 

the  nonsuit  was  right. 

Rule  discharged* 

(a)  1  B.&  A.  59.  D.  10,  1,  IS.    Si  tainen  tam  alt^ 

(6)  Ante^  ii.  468.  fodiam  in  roeo  ut  paries  taos  stare 

(c)  248,  260.  non  possit,  damni  infecti  tiipulatio 

(d)  D.  8,  2,  per  totum  titulum;  committetur,  D.  89,  S,  24,  12.  . 
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18S9. 

The  King  v.  The  Inhabitants  of  Bourton-upon-  >^v^^/ 

DuNSMORB(a). 

UPON  appeal  against  an  order  of  two  justices  for  the  Anundertak* 
removal  of  Henry  Webb,  his  wife,  and  their  five  children,  mother  of  ao 
from  the  parish  of  Stretton-upon-Dunsmore  to  the  parish  ^'jKi^"??^' 
of  Bourton-upon-Dunsmore,  both  in  the  county  of  War-  knowledge  of 
wick,   the  sessions  confirmed  the  order,    subject  to  the  ^^  _» ^y^^  ' 

opinion  of  this  Court  upon  the  following  case : —  master  a  sum 

mi  11  1*1  '/</••  1  1      ®f  money  be- 

The  appellants   admitted  a  prima  facte  settlement  by  yond  the  pre- 

birlh  in  their  parish,  and  then  proved  that  the  pauper  had  P**"™  inserted 
served  more  than  forty  days  in  a  third  parish,  under  an  ture  and  paid 
indenture  of  apprenticeship  bearing  date  26th  April,  1813.  atihetime*of 

This  indenture,  the  respondents  contended,  was  void  its  eiecution, 
,      ^  ,,       .  . ,  (the  stamp  on 

upon  the  following  evidence.  the  indenture 

The  mother  of  the  pauper,  who  was  an  illegitimate  child,  being  sufficient 

1-  111       1.1       1  1      r    1  /.  t      torbothsums,) 

was  directed  by  her  husband,  who  was  not  the  father  of  the  does  not  make 

child,  to  ffive  a  premium  of  10/.,  and  no  more.    The  master  ^he  indenture 
'  ,  ,        void  under 

required  20/.     This  amount  the  mother  refused  to  give,  8  Jnne^  c.  9, 
but  came  to  a  private  understanding  with  the  master  that  undertaki^ne 
he  should  receive  something  in  addition  to  the  10/.,  but  being  void, 
what  particular  sum  did  not  appear,     it  was  also  agreed  being  preo 

that  the  sum  of  10/.  only  should  be  inserted  in  the  inden-  ^**«^^"  '^® 

/  ^     revenue* 

ture,  which  was  accordingly  done.  The  stepfather  paid 
the  premium  of  10/.,  and  the  mother  paid  the  further  sum 
of  two  guineas  and  a  half.  Neither  the  apprentice  nor  the 
stepfather  were  privy  to  the  understanding  above  mentioned, 
and  never  knew  that  a  greater  sum  than  10/.  had  been  paid; 
but  the  master  was  not  aware  that  the  agreement  by  the 
mother  to  give  more  than  the  10/.  was  without  the  autho- 
rity or  privity  of  her  husband.  The  indenture  bore  the 
proper  stamp  for  any  sum  not  exceeding  30/. 

The  question  for  the  opinion  of  the  Court  is  whether 
or  not  the  pauper  was  settled  in  the  appellant  parish. 

(a)  This  and  the  following  cases      three  puisne  Judges  sitting  in  the 
were  decided  afler  the  term,  by  the     Bail  Court,  as  on  former  occasions. 
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White,  ill  support  of  the  order  of  sessions.     The  question 

Tbe^Tifo      ^"  ^'^'^  ^^^^  ^^'  whether  the  consideration  paid  to  the  master 
V*  is  truly  inserted  in  the  indenture,  so  as  to  satisfy  the  requi- 

BOURTON-ON-      .  ^    ,  ^     M  ^  ^^         mi 

PuMftMORE.  s'^^^  ^'  ^"^  Statute  8  Anne,  c.  9*  s.  35,  1  hat  section  enacts, 
that  the  full  sum  of  money  received  (i.  e.  by  the  master) 
or  in  any  wise,  directly  or  indirectly,  given,  paid,  agreed^ 
or  contracted  for  during  the  term,  with  or  in  relation  to  any 
apprentice,  shall  be  truly  inserted  in  the  indenture,  which 
shall  bear  date  upon  the  day  of  the  execution  of  the  same. 
It  is  submitted  that  the  requisites  of  that  section  have  not 
been  complied  with  in  this  case,  and  consequently  that  the 
indenture  is  void  by  s.  39  of  the  same  statute,  which  de- 
clares, that  every  indenture,  wherein  shall  not  be  truly 
inserted  the  full  sum  received,  or  in  any  wise,  directly  or 
indirectly,  given,  paid,  secured,  or  contracted  for,  with  or 
in  relation  to  any  apprentice,  shall  be  void,  and  not  avail- 
able to  any  purpose  whatsoever.  It  will  be  contended  on 
the  other  side,  that  the  additional  sum  given  by  the  mother 
having  been  paid  after  the  execution  of  the  indenture,  could 
not  in  fact,  and  need  not  by  law,  be  inserted  in  the  inden- 
ture ',  and  that  the  agreement  to  give  that  additional  sum 
being  made  by  the  mother,  without  the  authority  or  privity 
of  her  husband,  was  void,  and  therefore  could  not  affect 
the  indenture.  Both  these  propositions  may  be  true,  and 
yet  furnish  no  answer  to  the  objection  now  relied  on.  The 
statute  requires  that  the  whole  sum  received,  given,  paid, 
agreed,  or  contracted  for,  shall  be  truly  inserted  in  the 
indenture:  here  a  sum  was  agreed  for,  paid,  and  received, 
which  was  not  inserted  in  the  indenture.  The  3Q,d  section 
requires  the  duty  payable  in  respect  of  the  premium  to  be 
paid  by  the  master;  and  the  35th  section  imposes  a  penalty 
upon  every  master  receiving  any  premium  not  truly  inserted 
in  the  indenture.  The  onus,  therefore,  of  ascertaining  that 
every  thing  is  done  strictly  according  to  law  is  laid  upon 
the  master  by  the  statute;  so  that  the  ignorance  of  the 
master,  in  the  present  case,  of  the  wife's  paying  the  addi- 
tional premium  without  the  authority  of  her  husband,  can* 
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not  vary  the  question  as  to  the  legality  of  the  transaction. 
Again,  by  the  43d  section  no  indenture  can  be  giveil  i^     qn,   ir 
evidence  by  either  of  the  parties,  unless  such  party  first  v. 

makes  oath  that  the  sum  inserted  in  the  indenture  was  puwsMoiiSr* 
really  all  that  was  paid.  In  this  case  the  master  could  not 
have  taken  that  oath  without  being  guilty  of  perjury,  and 
the  indenture  could  not  have  been  made  evidence  on  his 
behalf,  which  is  another  criterion  to  shew  that  the  indenture 
itself  was  irregular  and  void.  The  argument  that  the  addi- 
tional sum  could  not  in  this  case  be  inserted  at  the  time  of 
executing  the  indenture,  because  it  was  not  paid  till  after- 
wards, would,  if  admitted  at  all,  go  to  defeat  the  object  of 
the  legislature  altogether;  because  upon  the  same  principle 
the  entire  premium  might  be  omitted  as  well  as  a  part,  and 
constant  frauds  would  be  practised  upon  the  revenue. 
[Bayleiff  J.  But  here  no  fraud  was  practised  upon  the 
revenue,  nor  could  be.  The  sum  paid  at  the  time  of 
executing  the  indenture  was  10/.,  and  no  more.  There 
was  a  promise  on  the  part  of  the  wife  to  pay  more;  but  was 
not  that  promise  void  i  Could  not  the  husband  have  reco- 
vered back  the  additional  sum  paid  by  the  wife,  in  an  action 
for  money  had  and  received  against  the  master?  The  object 
of  the  legislature  was  to  prevent  fraud  upon  the  revenue. 
Here  no  fraud  could  be  practised  upon  the  revenue,  because 
the  stamp  upon  the  indenture  was  sufficient  for  any  pre- 
mium under  30/.,  and  therefore  much  more  than  sufficient 
both  for  the  10/.  inserted  in  the  indenture,  and  the  two 
guineas  and  a  half  afterwards  paid  beyond.]  It  must  be 
admitted  that  no  fraud  upon  the  revenue  was  actually  prac- 
tised ;  and  if  the  Court  consider  the  case  as  depending  upon 
that  fact,  the  argument  against  the  validity  of  the  indenture 
cannot  be  carried  further. 

Bayley,  J. — It  seems  to  me  that  the  object  of  the  legis- 
lature in  requiring  that  the  whole  sum  paid,  or  agreed  to 
be  paid,  to  the  master,  should  be  inserted  in  the  indenture 
at  the  time  of  its  execution,,  was  to  protect  the  revenue^ 
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18^.  which  might  otherwise  be  defrauded,  bj  the  party's  paying 
at  that  time  a  small  sum  upon  which  a  small  duty  only 
would  be  payable,  and  afterwards  paying  a  larger  sum  upon 
BouRTON-oN-  ^hich  a  larger  duty  would  be  payable,  and  which  would 
thus  be  lost  to  the  revenue.  Nothmg  that  was  done  in  the 
present  case  could  have  any  tendency  to  defeat  that  object. 
The  sum  agreed  for  and  paid  by  the  husband,  at  the  time 
of  executing  the  indenture,  was  10/.,  and  that  sum  is  truly 
inserted  in  the  indenture.  There  was  an  agreement  by  the 
wife  to  pay  a  further  sum,  and  she  did  actually  pay  a 
further  sum.  But  neither  the  agreeoaent  nor  the  payment 
was  binding  upon  the  husband,  because  both  were  made 
without  his  privity  or  authority.  Then,  as  I  have  already 
observed,  there  could  be  no  fraud  upon  the  revenue, 
because  both  the  sums  paid  amounted  to  only  12/.  12s.  6el., 
and  the  indenture  bore  a  stamp  adequate  to  any  sum  under 
30/.  For  these  reasons  I  am  of  opinion  that  this  indenture 
is  a  valid  instrument,  and  that  a  settlement  was  acquired 
by  due  service  under  it.  The  order  of  sessions,  therefore, 
must  be  quashed. 

The  other  Judges  concurred. 

Order  of  Sessions  quashed  (a). 

(a)  Waddingtan  was  to  have  ai^ued  in  support  of  the  iDdentore, 


Beechey  V,  Sides. 

The  owner  of   jTRESPASS,  for  an  assault  and  false  imprisonment.  Plea, 
resung  a  per-    "^'  g"*'ty;  ^^^  issue  thereon.     At  the  trial  before  Parke,  J. 

son,  in  the        at  the  spring  assizes  for  the  county  of  Oxford,  in  1829,  the 

bon&  fide  belief  ,  .  t     t-^  i  ^^-rx    -rxr  >i 

that  he  was      ^^^^  ^^^  ^"is* — *^^  December,  1828,  Weller  was  tenant  to 

acting  in  pur-   the  defendant  of  a  farm  and  two  meadows,  in  one  of  which 
snanceof/&8 

Geo,  4,  c.  30,   there  were  some  willow  trees,  which  Weller,  in  pursuance, 

s.  28,  is  enti- 
tled to  the  notice  of  action  required  by  s.  41  of  that  statute. 
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as  he  alleged,  of  the  custom  of  the  country,  daimed  the 
right  to  lop.  Weller  accordingly  sold  the  loppings  to  Harris^ 
who  employed  the  plaintiff  to  lop  the  trees.  Upon  the 
plaintiff's  beginning  to  lop  the  trees,  the  defendant  gave 
him  notice  to  desist,  and  upon  his  nevertheless  persevering, 
the  defendant,  considering  the  plaintiff  as  a  person  com- 
mitting an  offence  against  the  statute  7  &  8  Geo.  4,  c.  30(a), 
procured  a  constable,  who,  by  the  defendant's  direction, 
took  the  plaintiff  into  custody.  He  was  taken  to  the  town* 
clerk's  office  in  Oxford,  where  he  was  set  at  liberty  upon 
his  own  undertaking  to  appear  the  next  day  before  a  magis- 
trate. He  did  so  appear,  and  was  then  discharged.  It 
was  objected  on  the  part  of  the  defendant  that  the  action 
could  not  be  supported,  for  want  of  the  notice  of  action 
required  by  the  forty-first  section  of  the  statute  (6),  the 
action  being  brought  against  him  "  for  a  thing  done  in  pur- 
suance of  the  act."  The  learned  Judge  was  inclined  to 
think  the  objection  fatal,  but  refused  to  nonsuit  the  plaintiff, 
reserving,  however,  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit,  if  a  verdict  should  be  found  against  him. 
The  jury  having  found  a  verdict  for  the  plaintiff,  with  twenty 
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(fl)  Entitled,  "  An  act  for  con- 
solidating end  amending  the  laws 
relating  to  malicious  injuries  to 
property/' 

(6)  Which  enacts,  that  in  <'  all 
actions  commenced  against  any 
person  for  any  thing  done  in  pur- 
suance of  this  act,  notice  in  writ- 
ing of  such  action,  and  of  the  cause 
thereof,  shall  be  given  to  the  de- 
fendant, one  calendar  month  at 
least  (vide  ante,  301,)  before  the 
commencement  of  the  action/' 

By  s.  SO,  persons  destroying  or 
damaging  trees,  shrubs,  &c.  where- 
soever growing,  and  of  any  value 
above  one  shilling,  are  punishable 
on  summary  conviction :  by  8.  24, 


persons  commitdng  damage  to  any 
property,  in  any  case  not  previously 
provided  for,  may  be  compelled  by 
a  justice  of  the  peace  to  pay 
compensation,  not  exceeding  five 
pounds :  and  by  s.  28,  ^  any  per^ 
son  found  committing  any  offence 
against  this  act,  whether  the  same 
be  punishable  upon  indictment  or 
upon  summary  conviction,  may  be 
immediately  apprehended,  without 
a  warrant,  by  any  peace-officer,  or 
the  owner  of  the  property  injured, 
or  his  servant,  or  any  person  au- 
thorised by  him,  and  forthwith 
taken  before  some  neighbouring 
justice  of  the  peace,  to  be  dealt 
with  according  to  law/' 
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pounds  damages,  a  rule  oisi  was  obtained  for  entering  m 
nonsuit  upon  the  objection  taken  at  the  trial. 

W,  E.  Taunton  now  shewed  cause*  *  The  action  Is  main- 
tainable! and  the  rule  must  be  discharged.    The  defendant 
clearly  was  not  entitled  to  notice  as  a  person  acting  in  aid 
of  the  constable,  for  he  was  the  principal  in  the  transaction, 
and  the  constable  merely  acted  under  his  directions  in 
arresting  the  person  of  the  plaintiff:  Staight  v.  Gee  (a), 
M'Cloughan  v.  Clayton  (6).     The  only  question,  therefore, 
is,  whether  the  defendant,  being  the  owner  of  the  property 
injured,  and  having  taken  the  plaintiff  into  custody,  was  in 
that  character  entitled  to  notice  of  action.     Now  he  clearly 
was  not,  for  his  apprehension  of  the  plaintiff  was  not  '*  a 
thing  done  in  pursuance  of  the  act;"  on  the  contrary,  the 
defendant  was  a  wrong-doer.    The  policy  of  the  statute 
w&s  to  protect  officers  of  the  law  in  the  execution  of  their 
public  duties.     Edge  v.  Parker  {c)  is  in  point.    The  bank- 
rupt act,  6  Geo.  4,  c.  16,  s.  44,  enacts,  that  every  action 
brought  against  any  person  for  any  thing  done  in  pursuance 
of  that  act,    shall  be  commenced  within  three   calendar 
months  next  after  the  fact  committed ;  and  it  was  decided 
in  that  case  by  this  Court,  that  an  entry  by  assignees  into 
the  house  of  a  third  person  to  take  the  goods  of  the  bank- 
rupt, was  not  a  thing  done  in  pursuance  of  that  act,  so  as 
to  render  it  necessary  that  an  action  brought  against  the 
assignees   should   be   commenced   within  three    calendar 
months.     The  Court  of  Common  Pleas  had  previously 
come  to  a  similar  decision  in  the  case  of  Cdrruthers  v. 
Pay  tie  (d).     Upon  the  principle  of  these  cases  the  present 
defendant,  who  claimed  to  be  the  owner  of  the  property 
injured,  and  in  that  character  imprisoned  the  plaintiff,  isr 
not  entitled  to  the  protection  of  this  statute. 

(fl)  Ante,  ill.  N.P.C.  445.  (d)  b  Bingh.  270;  2  Moorefc  P: 

(6)  Holt's  N.  P.  C.  478.  4£9. 

(0  Jnre,in.365;  8B.&C.69r. 
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Talfourd,  contr4«  was  stopped  by  the  Court. 

Lord  Tenterden,  C.J. — I  think  this  rule  for  entering 
a  nonsuit  must  be  made  absolute.  We  have  nothing  to  do 
with  the  policy  of  the  law;  our  duty  is  to  give  a  construc- 
tion to  this  clause  in  this  act  of  parliament  consistent  with 
that  which  has  been  given  to  similar  clauses  in  other  acts 
of  parliament.  It  has  been  uniformly  held,  that  where  a 
party  bon&  fide  believes  or  supposes  that  he  is  acting  in 
pursuance  of  an  act  of  parliament,  he  is  within  the  protec* 
tion  of  such  a  clause.  The  present  defendant  bon&  fide, 
though  erroneously,  supposed  that  he  was  acting  in  pur- 
suance of  the  statute  7  &  8  Geo,  4,  c.  SO,  when  he  caused 
the  plaintiff  to  be  taken  into  custody.  This  case,  there- 
fore, is  perfectly  distinguishable  from  that  of  Edge  v.  Parker. 
There  was  no  pretence  there  for  saying  that  the  statute 
6  Geo^  4,  c.  l6,  gave  the  assignee  of  a  bankrupt  any  right 
to  enter  the  house  of  a  third  person  for  the  purpose  of 
seizing  the  property  of  the  bankrupt.  The  assignee  en- 
tered the  house  as  owner  of  the  goods,  and  not  in  pursu 
ance  of  the  statute. 

Bayley,  J. — Where  the  facts  are  such  that  a  party  may 
be  considered  as  having  any  fair  colour  for  supposing,  that 
he  is  warranted  by  the  act  of  parliament  in  doing  that  which 
is  made  the  subject  of  an  action  against  him,  he  is  entitled 
to  notice.  The  protection  is  extended  to  private  persons 
as  well  as  peace-officers,  if  they  have  acted  bon&  fide. 

•   The  other  Judges  concurred. 

Rule  absolute  (d). 
(a)  See  Cooke  v.  Leonard,  9  D.  &  R.  339 ;  6  B.  &  C.  351. 
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^I^^v*^  Sparoo  V.  Hugh  Brown. 

In  trover  by  il.  OASE.  The  declaration  contained  counts  charging  the 
goods  distrain-  defendant  with  distraining  for  more  rent  than  was  due^  and 
ed  by  B.,  A.     ^[i\^  nn  excessive  distress,  and  also  a  count  in  trover.     At 

having  shewn 

a  prim&  facie  the  trial  before  Park,  J.  at  the  Bodmin  assizes,  1828,  the 
tenancy  under  p]ai||(ig''s  counsel  abandoned  the  special  counts,  and  deny* 
of  rent  to  C,  ing  the  tenancy  altogether,  relied  upon  the  count  in  trover. 
TOteiiTto^Ba'o  I^  ^'^^  objected  on  the  part  of  the  defendant  that  he  came 
produce  the      prepared  to  try  a  question  where  the  tenancy  was  admitted, 

written  ac* 

knowledgment  SQ^  that  it  was  not  competent  to  the  plaintiff  to  change  hia 

of  C.  that  he  ground,  and  so  take  the  defendant  by  surprise.  This  ob- 
received  such     °      ^  ^  .     ,  "^         ■ 

rent  as  agent  jection  being  overruled,  the  plaintiff  proved  that  he  had 
for  B.,  no  con-  ^\^^j^  ^y^^  premises  originally  from  John  Brown,  to  whom 
tween  B.  &  C.  the  rent  had  been  regularly  paid  for  several  years.  To 
aliundl  and  it  shew  that  J(An  Brown  had  received  these  rents  as  agent 
not  appearing    f^^  xhe  defendant,  the  latter  proposed  to  give  in  evidence 

at  what  oenod 

the  acknow-      accounts  rendered  to  him  by  John  Brown,  acknowledging 

ledgment  was  ^i^^^  these  rents  bad  been  received  by  him  on  account  of  the 
made.  "^ 

Where  a  de-  defendant.     John  Brown  was«live,  but  was  not  called  as  a 

to^MTco^uTt"    witness.     The  learned  judge  rejected  these  accounts  as 

for  an  exces-     inadmissible ;  and  a  verdict  was  found  for  the  plaintiff.     In 

sivG  distress 

and  a  count'in  Michaelmas  term  last,  Halcomb  obtained  a  rule  nisi  for  a 

trover,  it  is  |,g^  XxisX,  on  the  ground  of  this  evidence  beinir  reiected. 
competent  to     ,         ,        '  T      ^  ,  .  •  .     ^ 

the  plaintiff  at  but  the  Court  refused  to  grant  the  rule  on  the  ground  of 

b  ^d    \h       surprise,  saying,  that  each  count  was  in  the  nature  of  a 

special  count,   separate  action,  which  the  defendant  was  bound  to  meet. 

and,  denying 

the  tenancy,  to 

recover  under        Selwyn  and  Follett  shewed  acuse.     An  admission  with- 

the  count  in  t    •        i     •     ••  i         i        i  i        i     •     •       •       ■ 

trover  without  ^^t  oath  IS  admissible  only  when  such  admission  is  shewn 

giving  any  pre-  jq  \^2ise  been  made  by  parties  or  privies,  as  where  the  person 

vious  intima-  ,  ...  .     . 

lion  that  he       making  the  admission  is  a  plaintiff  on  the  record,  though 

will  tak 

course. 


wi    ta  e  t  at    j^^  ^^^  happen  to  have  no  interest  in  the  subject-matter 


of  the  action,  Bauerman  v.  Radenius  (a);  or  where  not 

(a)  7  T.  R.  663  and  3  Esp.  N.  P.  C.  653 ;  and  see  lane  v.  Ckandkr, 
3  Smith  77—81. 
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being  in  form  a  party  to  the  record^  be  is  a  party  in  interest^ 
as  a  cestui  que  trust,  Hanson  v.  Parker  (a) ;  or  as  a  pa- 
rishioner. Rex  V.  Hardwick  (A) ;  or  by  reason  of  having  in- 
demnified a  party  on  the  record,  Dotoden  v.  Fowle  (c). 
Here  John  Brotm  is  not  shewn  aliundi  to  have  any  con- 
nexion with  the  party  to  whom  he  is  supposed  to  have, 
accounted.  It  is  not  sufficient  that  the  supposed  admission 
is  against  the  interest  of  the  person  making  it  when  such 
person  is  living  and  can  be  called  as  a  witness,  Barough  v. 
White  [d). 

Halcomb,  contrsl.  If  John  Brown  had  been  in  actual 
possession  of  the  premises,  what  be  might  have  said  in 
derogation  of  his  own  title  would  have  been  receivable  ia 
evidence*  The  receipt  of  the  rents  and  profits  is  here 
equivalent  to  possession.  If  the  defendant  had  called  John 
Brown  he  could  not  have  compelled  him  to  give  evidence. 
In  Harrison  v.  VaUance  (e),  which  was  trover  for  a  deed 
detained  by  the  defendant  at  the  request  of  one  Reeve,  and 
in  which  detainer  Reeve  was  substantially  interested,  it  was 
held  that  declarations  of  Reeve  were  admissible  in  evidence 
for  the  plaintiff.  [Bayley,  J.  In  that  case  there  was  evi- 
dence under  the  defendant's  hand  that  he  held  the  deed  for 
the  benefit  of  Reeve."]  Sq  here,  the  plaintiff  accredited 
John  Brown  by  putting  in  his  receipts.  In  Fenn,  dem. 
Peu'iress,  v.  Granger  {J\  it  was  held  that  one  of  two  several 
lessors  in  ejectment  could  not  be  required  to  impeach  the 
title  of  his  co-lessor,  though  it  appeared  he  had  no  interest 
in  the  premises.  [^Parke^  J.  There  is  no  pretence  to  say 
that  this  action  was  brought  for  the  benefit  of  John  Brown, 
Bayley,  J.  Suppose  that  on  the  day  before  the  trial,  the 

(a)  1  Wilson,  257.  (rf)  6  D.  &  R.  379 ;  4  B.  &  C. 

(*)  1 1  East,  578.  385. 

(c)  4  Canopb.  38;  and  see  Kemjh'  (e)  1  Bingh.  45,  more  folly  m* 

land  V.  Macauley,  Peake,  N.  P.  C.  ported  7  B.  Moore,  304. 

65;  Dykev.Aldridgey7T:,R.665;  (/)   3  Campb.   177;  aad  see 

and   11   East,  584,  n.;  Ytmng  v.  Norden  v.   WUUamson,  1  Taime. 

Smith,  6  Esp.  N.  P.  C.  12 1.  378;  Res  ▼.  fnUley,  1 M.  It  S.  696. 
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defendant  had  written  to  John  *Brown,  asking  him  whether 
he  claimed  the  property,  and  John  Brown  had  answered 
no,  it  could  not  have  been  contended  that  the  answer  would 
have  been  admissible  in  evidence.  The  case  would  have 
stood  differently  if  you  had  proved  that  the  defendant  had 
accounted  with  John  Brown  from  time  to  time.]  In  Upton 
V.  Curtis  (a),  which  was  replevin  by  an  under-tenant  against 
the  lord  paramount,  who  distrained,  as  bailiff  of  the  mesne 
landlord,  for  the  amount  of  rent  due  from  the  under-tenant 
to  the  mesne,  it  was  held  that  the  mesne  was  not  a  compe- 
tent witness  to  prove  the  amount  of  rent  due.  [Bayley^  J. 
There  the  party  was  called  to  support  a  distress  which  would 
pay  his  rent.  Parke,  J.  You  want  the  foundation,  namely, 
that  John  Brown  is  the  real  defendant.  A  paper  which 
may  have  been  manufactured  the  day  before  is  not  evi« 
dence.] 


Bayley,  J. — ^The  general  rule  is  to  proceed  upon  testi- 
mony given  on  oath.  Declarations  are  admitted  where  the 
person  who  makes  them  is  identified  with  the  party  on  the 
record ;  or  where  the  cause  is  substantially  his  own.  If  it 
had  appeared  that  John  Brown  had  accounted  from  time 
to  time  with  the  defendant,  such  accounts  would  have  been 
evidence  that  he  was  the  defendant's  agent,  but  it  was 
not  shewn  when  the  paper  offered  in  evidence  came  into 
the  defendant's  hands,  and  there  was  no  evidence  aliundi. 
The  account  was  not  part  of  an  act  done. 


LiTTLEDALE,  J. — Declarations  not  on  oath  are  in 
general  inadmissible  in  evidence.  Where  the  party  is  alive 
he  ought  to  be  called.  The  exception  to  this  rule  is  where 
the  declaration  is  shewn  to  have  been  made  by  a  person 
identified  with  the  party  on  the  record.  The  person  for 
whose  benefit  an  action  is  brought  or  defended  stands  in 


(a)  1  Bingh.  210.  Qy.  Whe- 
ther the  mai^inal  note  in  this  case 
i?  not  adapted  to  the  cognizance 


stated  to  have  been  abandoned; 
and  see  8  B.  Moore^  5$,  iS.  C. 
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the  situation  of  a  real  party  to  the  action.     Here  it  does         1B99. 
not  appear  that  the  action  was  brought  for  the  benefit  of       spargo 

John  Brown.  v.    ' 

Brown. 

Parke,  J. — This  account  may  have  been  manufactured 
for  the  very  purpose  of  being  given  in  evidence  at  this  trial. 
If  it  had  been  shewn  to  have  existed  at  a  former  period,  it 
might,  perhaps^  have  been  admissible  in  evidence. 

Rule  discharged. 


sent. 


Blacket  v.  Blizard,  Knt.,  and  Sawyer. 

Prohibition.     The  libel  stated,  inter  alia,  the  erec-  To  constitute 
tion  of  the  district  church  of  St.  Matthew,  Brixton,  under  y^\y  ^f  ^  nelect 
the  provisions  of  58  Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134,  vestry  appoint- 

,  .  ,  I        t       i.  •  ^     I      ed  under  58 

the  assignment  to  the  new  church  of  a   portion  of  the  Geo,  3,0,45, 
parish  of  St.  Mary,  Lambeth,  and  the  appointment  of  the  ""^^^  Geo.  3, 
rector  of  St.  Mary,  Lambeth,  the  curate  of  the  district  rityofthe 
church,  and  26  substantial  inhabitants  of  the  said  district  ^i^"^' 
and  their  successors,  to  be  a  select  vestry  for  the  care  and  should  be  pre- 
management  of  the  concerns  of  the  said  church  of  St.  Mat- 
thew, Brixton,  and  all  matters  and  things  relating  thereto, 
and  in  all  respects  as  fully  and  effectually,  and  with  all  such 
powers  and  authorities  as  the  commissioners  appointed  by 
the  said  acts,  with  the  advice  of  the  Bishop  of  Winchester, 
were  authorised  and  empowered  to  appoint  a  select  vestry 
for  the  care  and  management  of  the  churches  built  under 
the  authority  of  the  said  acts,  and  that  such  select  vestry, 
after  being  so  appointed,  had  managed,  and  they  and  their 
successors  then  did  manage,  the  concerns  of  the  said  district 
church  and  all   matters  and  things  relating  thereto ;  that 
on  the  18th  April,  1827,  at  a  meeting  of  a  select  vestry 
held  in  &c.  pursuant  to  notice,  the  rector  of  St.  Mary, 
Lambeth,  appointed  Sir  William  Blizard  to  be  the  minis- 

VOL.  IV.  T  T 
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Blacket 

V, 

Blizard. 


CASES  IN  tHE  king's  BENCH, 

ter's  warden,  and  the  select  vestry,  then  present,  elected  and 
chose  the  defendant  Sawyer  to  be  the  district  warden,  of 
the  said  district  church;  that  the  defendants  were  dnly 
sworn  in  and  continued  to  be  such  churchwardens ;  that 
certain  sums  of  money  being  required  to  defray  the  neces- 
sary expenses  relating  to  the  said  district  church,  a  meeting 
of  the  said  select  vestry  of  St.  Matthew,  Brixton,  was  on  or 
about  the  2d  day  of  August,  1827«  held  in  the  vestry  room 
belonging  to  the  said  district  church,  pursuant  to  due  notice 
previously  given  for  that  purpose ;  and  at  such  meeting  the 
said  select  vestry  had  agreed  and  resolved,  with  the  concur- 
rence of  the  churchwardens,  that  a  rate  for  and  towards  the 
repairs  of  the  said  district  church  should  be  made,  and  that 
every  inhabitant  and  occupier  of  lands,  messuages,  tene- 
ments and  premises  ratable  within  the  said  district  should 
be  taxed  and  pay  after  the  rate  of  3d.  in  the  pound ;  and 
that  after  the  said  select  vestry  had  resolved  a  rate  was 
accordingly  duly  made  by  them,  and  that  on  or  about  the 
11  th  day  of  the  said  month  of  August  the  said  rate  was  duly 
allowed  and  confinned  by  the  Rev.  William  Mann,  clerk, 
surrogate  of  the  worshipful  John  Poulter,  bachelor  of  law, 
commissary  of  the  said  bishop  in  and  for  the  parts  of 
Surrey;  that  the  plaintiff  was  rated  or  assessed  at  the  sum 
of  12s.  6d,,  being  at  the  rate  of  Sd.  in  the  pound  upon  a 
yearly  rent  or  value  of  50/. ;  that  the  plaintiff  before  and  at 
the  time  of  making  the  said  rate  or  assessment  was  and 
still  is  a  parishioner  and  inhabitant  of  the  said  district,  and 
the  occupier  of  a  house  8cc.  within  the  satee  of  the  annual 
value  of  at  least  50/.,  and  was  by  the  said  rate  and  asses^^ 
ment  duly  and  justly  rated  and  assessed  at  th^  sum  of  125. 
6d. ;  that  the  defendants,  at  the  time  of  making  the  said*nite 
or  assessment,  and  at  the  commencement  of  that  suit,  were 
churchwardens  for  the  said  district,  and  that  the  said  sum 
of  12s.  6d.  so  rated  &c.  was  then  due  to  them  as  such 
churchwardens ;  that  the  plaintiff  had  been  several  times 
requested,  and  had  refused,  to  pay  ;  that  defendants  caused 
plaintiff  to  be  summoned  before  two  justices  under  55  Geo. 
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d,c.  \27(a);  that  on  31st  January,  1828,  plaintiff  appeared 
before  the  justices,  attended  by  R,  W,  his  attorney,  who 
objected  to  the  validity  of  the  rate  of  assessment,  and  deli- 
livered  the  justices  a  notice  in  writing,  signed  by  the  plain- 
tiff, stating  that  he  objected  to  the  validity  of  the  same, 
whereupon  the  justices  declared  that  they  had  no  further 
jurisdiction,  and  that  the  validity  of  such  rate  or  assessment 
must  be  determined  or  settled  in  the  Ecclesiastical  Court ; 
that  no  objection  was  made  by  the  plaintiff  or  the  said  jR. 
W,  to  the  amount  of  the  said  rate  or  the  rent  at  which  the 
plaintiff  was  rated  or  assessed.  The  declaration  then  went 
on  to  state,  that  the  said  rate  was  mad^  and  subscribed  at 
the  meeting  of  the  said  select  vestry,  at  which  meeting  a 
majority  of  the  select  vestry-men  was  not  present,  but  only  the 
churchwardens  and  five  others  of  the  select  vestry,  and  was 
made  for  and  towards  the  repairs  of  the  said  district  church 
as  it  was  manifestly  shewn  to  the  said  Ecclesiastical  Court, 
and  appears  by  the  rate  exhibited  to  the  said  Court  by  the 
said  defendants  in  support  of  their  said  allegation;  and 
although  all  the  before  mentioned  matters  and  things  mani- 
festly appeared  and  were  proved  to  the  said  Ecclesiastical 
Court,  and  the  said  plaintiff  thereupon  alleged  and  shewed 
to  the  said  spiritual  judge  that  the  said  select  vestry  had  no 
right  by  the  said  acts  of  parliament  or  either  of  them  or 
otherwise  to  make  any  such  rate  for  the  repairs  of  the  said 
district  church;  and  that  the  true  intent  and  meaning  and 
interpretation  of  any  act  or  acts  of  parliament  ought  to  be 
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(a)  Which,  after  reciting  "  that 
it  is  more  expedient  that  the  church 
rates  should  be  more  easily  and 
speedily  recovered,  enacts,  that  the 
same  may  be  so  done  by  summons 
and  warrant  by  two  justices  with 
appeal  to  the  sessions,  provided 
that  nothing  herein  contained  shall 
extend  to  alter  or  interfere  with 
the  jurisdiction  of  the  Ecclesiasti- 
cal Courts  to  hear  and  determine 
causes  touching  the  validity  of  the 


church  rate  or  chapel  rate,  or  from 
proceeding  to  enforce  the  payment 
of  any  such  rate  if  exceeding  10/., 
likewise  if  the  validity  of  such  rate 
or  the  liability  of  the  person  be  dis- 
puted, and  notice  thereof  given  the 
justices,  in  which  case  tliey  shall 
forbear  judgment,  and  the  persons 
demanding  same  may  then  proceed 
to  recovery  of  their  demand  ac- 
cording to  due  course  of  law  as 
theretofore  used  and  accustomed/' 
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1890.         tried,  discussed  and  determined  at  common  laii^in  the  King's 

2^^^'^"^'^       Courts  of  Record,  and  not  in  the  Ecclesiastical  Court  or  by 
Blacket  ...  ......  , 

V,  any  ecclesiastical  judge  or  ecclesiastical  jurisdiction  what- 

LIZARD,      soever ;  that  the  said  rate  was  not  made  and  subscribed  by 

a  sufficient  number  of  the   select  vestry,  and,  therefore, 

prayed  the  said  spiritual  judge  to  reject  the  said  libel,  and 

to  dismiss  the  said  suit ;  nevertheless,  the  said  spiritual 

judge  to  reject  the  said  libel  or  to  dismiss  the  said  suit 

hath  wholly  refused,  but,  on  the  contrary,  hath  admitted  the 

same,  and  is  daily  contriving  to  condemn  the  said  plaintiff 

by  a  definitive  sentence  or  decree  of  the  said  Ecclesiastical 

Court,  contrary  &c.;   and  although  his  majesty's  writ  of 

prohibition  was  on  &c.  at  Sic.  directed  and  delivered  to  the 

said  spiritual  judge ;    and  although  defendants  then  and 

there  had  notice  thereof,  nevertheless  the  said  defendants, 

after  the  prohibition  &c.     General  demurrer,  and  joinder. 

Comyn,  in  support  of  the  demurrer.  First,  a  select  ves- 
try appointed  under  59  Geo,  3,  c.  134,  s.  30,  has  authority 
to  make  a  rate  for  the  repairs  of  the  church  without  con- 
sulting the  parish  at  large.  Secondly,  the  rate  is  good, 
although  a  majority  of  the  persons  forming  the  select  vestry 
did  not  attend.  [The  Court  said  that  he  might  confine  him- 
self to  the  second  point.]  The  rule  laid  down  in  Rex  v. 
Bellringer  (a),  and  Rex  v.  Morris  (6),  requiring  the  presence 
of  a  majority  of  each  definite  integral  part,  is  founded  upon 
the  apparent  intention ;  and  this  case  must  be  governed  by 
the  intention  of  the  grantor  to  be  collected  from  the  whole 
instrument.  Here  there  is  nothing  to  indicate  that  the 
legislature  required  the  presence  of  an  absolute  majority  of 
the  trustees.  The  nature  of  the  trusts  confided  in  them 
might  render  it  necessary  for  them  to  act  at  a  time  when  the 
attendance  of  an  absolute  majority  of  the  trustees  could  not 
be  readily  procured. 

Joshua  Evans,  contra.     In  Grindley  v.  Barber  (c),  and 
(//)  4T.  R.  810.  (A)  4  East,  17.  (r)  1  Bos.  ^  Pull.  S29. 
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Cooke  V.  Loveland{a),  it  was  held,  that  the  duty  imposed 
upon  the  body  at  large  is,  that  a  majority  of  the  entire  body 
shall  meet.     Here  he  was  stopped  by  the  Court. 

Bayley,  J. — I  take  it  to  be  a  general  rule  of  law,  that 
where  a  limited  number  of  persons  are  to  perform  a  public 
duty,  there  must  be  a  majority  of  the  whole  body  assembled, 
and  that  a  majority  of  the  persons  assembled  at  such  a 
meeting  may  act.  This  w.is  the  principle  of  the  decision 
in  Cooke  v.  Loveland  (a),  which  has  been  cited,  and  in  Rex 
V.  Bellringer  (6),  Rex  v.  Miller  (c),  and  Rex  v.  Bowen  {d)\ 
so  also  in  Rex  v.  Beeston  (e),  and  Withnell  v.  Gartham  (f), 
though  the  last  two  are  not  cases  of  corporations.  So  if  a 
commission  be  issued  to  20  justices  without  a  quorum  clause, 
a  majority  must  meet,  Regina  v.  Ipswich  (g).  In  the  case 
now  before  the  Court,  the  act  to  be  done  requires  the  exer- 
cise of  judgment  and  discretion,  and  unless  a  majority  of 
the  entire  body  were  bound  to  meet,  its  functions  might 
devolve  upon  one  or  two  individuals.  The  public  safety 
requires  the  security  which  is  afforded  by  the  presence  of  a 
majority  of  the  persons  constituting  the  select  body.  The 
60th  section  of  58  Geo.  3,  c.  45,  and  the  25th  section  of  59 
Geo.  3,  c.  134,  have  been  cited,  but  I  think  that  they  do  not 
control  or  alter  the  general  law.  Upon  the  whole,  I  think 
that  the  rate  is  invalid  by  reason  of  its  having  been  made 
by  a  smaller  number  than  the  majority,  namely,  by  seven, 
when  the  body  consisted  of  26. 

LiTTLEDALE,  J. — 1  am  of  the  same  opinion.  The  dis- 
tinction is  between  an  indefinite  and  a  definite  body.  lu 
the  case  of  a  select  vestry,  which  is  a  definite  body  clothed 
with  a  special  public  trust,  I  think  it  most  important  that  a 
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(a)  3  Bos.  &  Pul.  31. 

(b)  4  T.  R.  810. 
.   (f)  6  T.  R.  268. 

(rf)  2D.  &R.  761;  IB.  &C. 
492;  and  see  ante,  i.  541,  n. 


(e)  3  T.  R.  592. 

(/)  6  T.  R.  388. 

(g)  Holt's  Rep.  443,  5.  C.  not 
S.F.  2  Ld.  Raym.  1233,  1283; 
SSalk.434;  11  Mod.  67. 
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majority  of  the  persons  in  whom  such  trust  is  reposed 
should  attend.  The  object  of  the  legislature  is  that  a  cer- 
tain number  of  the  inhabitants  should  assemble  to  give  their 
judgment  and  use  their  discretion  in  making  the  rate. 

Parke,  J. — I  am  of  the  same  opinion.  And  I  see  no 
difference  between  the  rule  of  construction  as  to  a  charter 
and  as  to  an  act  of  parliament ;  and  it  having  been  a  rule  in 
cases  of  construction  of  charters  that  a  majority  of  a  definite 
body  must  assemble,  I  do  not  think  that  the  clause  in  the 
acts  referred  to  by  the  plaintiff  affects  the  general  rule.  If 
that  rule  were  not  to  apply  to  this  body,  it  might  be  per- 
mitted to  die  away,  or  to  be  reduced  to  a  very  small  number. 

Judgment  for  the  plaintiff. 


Under  a  clause 
in  an  act  giv* 
ing  compensa- 
tion for  the 
value  of  lands, 
tenements, 
and  heredita- 
ments, or  for 
damage  done 
thereto,  the 
tithe  owner  is 
not  entitled  to 
compensation 
for  the  injury 
done  to  him 
by  the  conver- 
sion of  tith- 
able  land 
taken  fur  the 
purpose  of  tlie 
navigation, 
and  covered 
with  water. 


The  King  v.  The  Commissioners  of  the  Nene  Outfall. 

1  HIS  was  a  rule  obtained  at  the  instance  of  the  Reverend 
Thomas  Leigh  Bennett,  clerk,  whereby  the  commissioners 
for  putting  in  execution  an  act  of  parliament  made  and 
passed  in  the  seventh  and  eighth  years  of  the  reign  of  his 
present  majesty,  *'  for  improving  the  outfall  of  the  River 
Nene  and  the  drainage  of  the  lands  discharging  their  waters 
into  the  Wisbech  River,  and  the  navigation  of  the  said  Wis- 
bech River  from  the  upper  end  of  Kinderley's  Cut  to  the 
sea,  and  for  embanking  the  salt  marshes  and  bare  sands 
lying  between  the  said  cut  and  the  sea,"  were  called  on  to 
shew  cause  why  a  writ  of  mandamus  should  not  issue, 
directed  to  them,  commanding  them  to  issue  their  warrant 
or  precept  under  their  common  seal  to  the  sheriff  of  the 
county  of  Lincoln,  commanding  him  to  impannel,  summon, 
and  return  a  jury,  in  pursuance  of  the  directions  of  the  said 
act^  to  appear  at  the  next  general  quarter  sessions  of  the 
peace  to  be  holden  in  and  for  the  parts  of  Holland,  in  the 
said  county,  to  inquire  of,  assess,  and  award  and  give  a 


^ 
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verdict  for  the  sum  or  sums  of  money  to.  be  paid  by  the 
said  commissioners  to  the  said  Thomas  Leigh  Bennett  as  z 
satisfaction  or  compensation  for  the  damage  done  in  the 
execution  of  the  said  act  to  the  rectory  and  vicarage  of 
Loiig  Sutton,  in  the  said  county,  or  the  tithes  thereof. 
Upon  shewing  cause  against  the  rule  so  obtained,  the  Court 
ordered  it  to  be  enlarged,  and  directed  that  in  the  meantime 
the  facts  upon  which  it  was  to  be  argued  should  be  stated 
for  their  opinion  in  the  following  case  :•— 

By  the  act  of  parliament  referred  to  in  the  rule,  certain 
commissioners  for  executing  the  act  were  incorporated 
nnder  the  name  and  style  of  ''The  Commissioners  of  the 
Nene  Outfall,**  and  provision. was  made  for  the  appoint*^ 
meht  of  a  committee  of  .the  commissioners  for  executing 
the  act.  By  the  34th  section  of  this  act  it  is  enacted,  *'  that 
if  and  when  any  lands,  sands,  tenements,  buildingfl,  or  he- 
reditaments, shall  be  wanted  for  any  of  the  purposes  of  this 
act,  it  shall  and  may  be  lawful  for  all  bodies  politic,  cor- 
porate or  collegiate,  corporations  aggregate  or  sole,  tenants 
for  life  or  in  tail,  husbands,  guardians,  trustees,  feoffees  in 
trust,  committees,  executors  and  administrators,  and  all 
other  trustees  and  persons  whatsoever,  and  for  every  or 
any  of  them,  not  only  for  or  on  behalf  of  themselves  respec-* 
tivelyy  and  their  respective  heirs  and  successors,  but  also 
for  and  on  behalf  of  their  respective  cetteux  que  trust,  whe- 
ther infants,  issue  unborn,  lunatics,  idiots,  feme  covert,  or 
other  persons  whatsoever  under  any  legal  disability,  and 
for  all  femes  covert  who  shall  be  seised,  possessed,  or  inter- 
ested in  their  own  right,  and  for  all  other  persons  whatsoever 
who  shall  be  seised,  possessed,  or  interested  of  or  in  any 
lands,  sands,  tenements,  buildings  or  other  hereditaments, 
which  shall  be  wanted  for  any  of  the  purposes  aforesaid, 
and  for  every  or  any  of  them,  to  contract  for  and  sell  the  same 
lands,  sands,  tenements,  buildings  or  other  hereditaments, 
and  every  or  any  part  thereof,  and  by  indentures  of  lease 
and  release,  or  by  indenture  of  bargain  and  sale  inroUed,  to 
convey  and  assure  the  same  unto  the  said  commissioners 
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1829.        for  executing  this  act,  and  their  successors  and  assigns, 

The  KiHc      sihsolutely  and  in  fee  simple;  and  that  all  such  contracts, 

V.  sales,  conveyances,  and  assurances  shall  be  valid  and  effec- 

^The  Com  mis* 

sioMERs  OF     ^^^'  ^^  '^^  ^^  ^^'  intents  and  purposes  whatsoever."     By 

THE  Nene     the  35lh  section  of  the  said  act  it  is  enacted,  "  that  all 
Outfall. 

bodies  corporate  or  collegiate,  corporations  aggregate  or 

sole,  trustees,  or  other  persons  liereinbefore  capacitated  or 
authorised  to  sell  and  convey  any  lands,  sands,  tenements, 
buildings  or  other  hereditaments,  and  all  other  owners  of 
the  same,  and  all  occupiers  of  any  such  lands,  sands,  tene- 
ments, buildings  or  other  hereditaments,  or  any  of  them, 
shall  and  may  accept  and  receive  such  compensation  or 
satisfaction  for  the  value  of  such  lands,  sands,  tenements, 
buildings  and  other  hereditaments,  or  for  any  damage  that 
shall  be  done  thereto  in  the  execution  of  any  of  the  works  by 
this  act  authorised  to  be  made  or  done,  as  shall  be  agreed 
upon  by  and  between  the  said  owners  and  occupiers  respec- 
tively for  the  time  being,  or  other  parties  interested,  or  any 
of  them ;  and  the  said  commissioners  for  executing  this  act, 
or  their  committee  hereinbefore  appointed,  and  the  said 
commissioners,  by  themselves  or  their  said  committee,  may 
and  shall  be  at  liberty  to  enter  upon,  and  thenceforth  for 
ever  to  have,  take,  and  enjoy  the  said  lands,  sands,  tenements, 
buildings  and  other  hereditaments,  for  the  purposes  of  the 
said  act;  and  incase  the  said  commissioners  or  their  said  com- 
mittee, and  the  said  owners,  occupiers,  or  parties  interested 
in  such  lands,  sand|),  tenements,  buildings  or  other  heredi- 
taments, cannot  or  do  not  agree  as  to  the  amount  or  value 
of  such  compensation  or  satisfaction,  such  amount  or  value 
shall  be  ascertained  and  settled  by  a  verdict  of  a  jury,  as 
is  hereinafter  directed."  By  the  36th  section  of  the  said 
act  it  is  enacted,  "  For  settling  all  differences  that  may 
arise  between  the  said  commissioners  for  executing  this 
act,  or  their  said  committee,  and  the  several  persons  inter- 
ested in  any  lands,  sands,  tenements,  buildings  or  other 
hereditaments  which  shall  or  may  be  taken,  used,  affected 
or  prejudiced  for  any  of  the  purposes  of  this  act,  or  by 
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reason  of  the  execution  of  any  of  the  powers  hereby  granted^ 
that  if  any  body  corporate  or  collegiate,  or  any  person  or 
persons  so  interested  as  aforesaid  for  or  on  his,  her,  or 
their  part  or  parts,  or  for  or  on  the  part  of  his,  her,  or  their 
cetteux  que  trust,  or  for  or  on  the  part  of  any  other  inca- 
pacitated person  or  persons  as  aforesaid,  shall  refuse  to 
accept  such  compensation  or  satisfaction  as  shall  be  offered 
to  them,  him,  or  her,  by  the  said  commissioners  for  execut- 
ing this  act,  or  their  said  committee,  or  by  any  person  on 
their  behalf,  and  shall  give  notice  thereof  in  writing  to  the 
said  commissioners  or  their  said  committee,  or  to  their 
clerk,  within  seven  days  next  after  such  offer  shall  have 
been  made;  and  the  party  or  parties  giving  such  notice  as 
aforesaid  shall  therein  request  that  the  amount  of  such  com- 
pensation or  satisfaction,  or  any  matter  in  difference  touch- 
ing the  same,  may  be  submitted  to  the  determination  of  a 
jury ;  or  if  any  body  politic,  corporate,  or  collegiate,  or  any 
person  or  persons  seised,  possessed,  or  interested,  either 
for  themselves  respectively  or  for  any  other  person  or  per- 
sons, of  or  in  any  such  lands,  sands,  tenements,  buildings 
or  other  hereditaments  as  aforesaid,  shall  refuse  to  treat,  or 
shall  not  agree  with  the  said  commissioners  for  executing 
the  said  act  or  their  said  committee,  or  with  any  person  or 
persons  authorised  to  act  on  behalf  of  the  said  commis- 
sioners, for  the  sale  and  conveyance  of  their  respective 
estates  and  interest  therein,  or  cannot  be  found  or  known, 
or  shall  not  produce  and  evince  a  clear  title  to  the  heredi- 
taments or  premises  in  question,  or  to  the  estate  or  interest 
which  they  shall  respectively  claim  therein,  to  the  satisfac- 
tion of  the  said  commissioners  or  their  said  committee,  or 
of  the  person  or  persons  authorised  to  act  on  behalf  of  the 
said  commissioners,  then  and  in  every  such  case  it  shall  be 
lawful  for  the  said  commissioners  or  their  said  committee 
from  time  to  time  to  issue  a  warrant  or  precept,  under  the 
common  seal  of  the  said  commissioners,  to  the  sheriff  or 
chief  bailiff  of  the  county,  parts,  or  isle  in  which  such  lands, 
sands,  tenements,  buildings  or  other  hereditaments  shall  lie. 
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ias9.        or  the  matter  in  question  or  dispute  shall  arise;  or  in  case 
Jjj^*^^^'^      such  sheriff  or  chief  bailiff,  or  his  under-sheriff  or  deputy 
V.  bailiff>  shall  be  immediately  interested  in  the  matter  in 

The  CoMHis-  question,  then  to  one  of  the  coroners  of  the  said  county^ 
theNbne     parts,  or  isle,  not' being  so  interested  as  aforesaid,  com« 
manding  such  sheriff,  chief  bailiff,  or  coroner,  who  is  hereby 
required,  on  receiving  such  warrant  or  precept,  to  impannel^ 
fiuoimon,  and  return  not  less  thah  24,  nor  more  than  48, 
substantial  and  indi^erent  persons  qualified  to  serve  on 
juries  within  his  jurisdiction;  and  the  persons  so  to  be 
impannelled,  summoned,  and  returned  as  aforesaid,  are 
hereby  required  to  appear  before  the  justices  of  the  peace 
of  thecounty,  parts,  or  isle  from  which  they  0faall.be  im- 
pannelled and  summoned,  at  some  Court  of  general  Or 
quarter  sessions  of  the  peace  to  be  holden  in  and  for  such 
county,  parts,  or  isle,  as  the  case  may  be,  or  at  some  ad-^ 
journment  thereof,  as  in  such  warrant  or  precept  shall  be 
directed,  and  to  attend  such  Court  from  day  to  day  until 
discharged  by  the  said  Court;  and  out  of  such  persons  sO 
to  be  impannelled,  summoned,  and  returned  as  aforesaid,  a 
jury  of  twelve  men  shall  be  drawn  by  the  clerk  of  the  Court 
or  bis  deputy,  in  such  manner  as  juries  for  trials  of  issuen 
joined  in  his  majesty's  Courts  of  law  at  Westminster  are  by 
law  directed  to  be  drawn ;  and  in  case  a  sufficient  number 
of  the  said  persons  so  impannelled,  summoned,  and  re- 
turned as  aforesaid,  shall  not  appear  at  the  time  and  place 
appointed  as  aforesaid,  the  said  clerk  shall  return  other 
honest  and  indifferent  men  of  the  bye-standers  or  of  others 
who  can  be  speedily  procured  to  attend  that  service,  being 
so  qualified  as  aforesaid  to  make  up  the  said  jury  to  the 
number  of  twelve,  and  that  all  parties  concerned  shall  and 
may  have  their  lawful  challenges  against  any  of  the  said 
jurymen,  but  shall  not  challenge  the  array;  and  the  said 
clerk  is  hereby  required,  upon  the  application  of  any  of  the 
said  parties  interested  in  the  matter  in  question,  to  summon 
before  the  said  justices  any  witnesses  touching  the  said 
matter,  and  may  authorise  the  said  jury,  or  any  three  or 
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more  of  them^  to  view  the  place  or  places  or  matter  or 

matters  in  question,  and  such  jury  shall  upon  their  oaths     xheKnro 

(which  oaths  as  well  as  the  oaths  of  such  witnesses  the  said  ^- 

Tho  Coif  If  ifr* 
justices  are  hereby  empowered  to  administer)  inquire  of,     sionebsof 

assess,  and  award  and  give  a  verdict  for,  the  sum  or  sums  of     T?^  Nenb 

^       ,  .    .  Outfall. 

money,  to  be  paid  by  the  said  commissioners  to  the  respec- 
tive bodies,  persons,  or  parties  interested,  as  a  compen« 
sation  or  satisfaction  for  the  purchase  of  such  lands,  sands, 
tenements,  buildings  or  other  hereditaments  respectively,  or 
for  any  damage  which  shall  have  been  done  thereto  or  to  the 
parties  interested  therein  respectively;  and  the  said  justices 
shall  give  judgment  for  such  sum  or  sums  of  money  for 
which  such  verdict  of  the  said  jury  shall  have  been  so 
given  as  aforess^id ;  and  the  said  verdict  and  the  judgment 
thereupon  shall  be  binding  and  conclusive  to  all  intents 
and  purposes  upon  all  bodies  politic,  corporate,  or  colle- 
giate, and  upon  all  persons  and  parties  whatsoever  inter* 
ested  therein,  provided  that  14  days'  notice  in  writing,  at 
the  least,  of  the  time  and  place  when  and  where  such  jury 
shall  be  so  summoned  to  attend  shall  have  been  given  to 
the  bodies  politic,  corporate,  or  collegiate,  or  to  the  persons 
interested  or  claiming  so  to  be,  before  the  time  of  the 
meeting  of  the  said  justices  and  jury  as  aforesaid,  by  leaving 
such  notices  at  the  dwelling-house  of  such  persons  respec- 
tively, or  of  the  head  officer  of  such  bodies  politic,  corpo« 
rate,  or  collegiate  respectively,  or  with  some  tenant  or 
occupier  of  the  premises  respectively  in  respect  of  which 
such  compensation  or  satisfaction  shall  be  intended  to  be 
assessed  as  aforesaid."  By  the  37th  section  of  the  same 
act  it  is  enacted,  "  that  the  several  verdicts  which  the  said 
respective  juries  shall  respectively  give  in  the  execution  of 
the  powers  hereby  vested  in  them  concerning  the  compen- 
sation or  satisfaction  to  be  made  for  the  value  of  any  lands, 
sands,  tenements,  buildings  or  other  hereditaments,  and  for 
any  injury  or  damage  sustained  or  to  be  sustained  as  afore- 
said, shall  be  distinct,  and  the  said  respective  juries  shall 
therein  and  thereby  distinguish  the  sum  or  sums  of  money 
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1829.         to  be  paid  for  the  value  of  any  such  lands,  sands,  tenements, 

^"■^^^^-^      buildings  or  other  hereditaments,  from  the  sum  or  sums  of 

The  Kino  ^     ,  .  ,  ^  t_  •   •  j  r 

9,  money  to  be  paid  for  any  such  mjury  or  damage  as  afore- 

The  CoMMis-  8aic|  separately  and  apart  from  each  other,  and  also  shall 

SIGNERS   OF  «^  •'  « 

THE  Nene  settle  what  shares  and  proportions  of  such  several  sums  of 
Outfall,  money  shall  be  allowed  and  paid  to  any  tenant  or  tenants 
or  other  person  or  persons  having  a  partial  estate,  term,  or 
interest  in  the  premises,  for  his,  her,  or  their  interest  or 
respective  interests  therein."  By  the  39th  section  of  the 
said  act  it  is  enacted,  ''  that  the  said  commissioners  for 
executing  this  act,  or  their  said  committee,  shall  not,  nor 
shall  any  jury  to  be  summoned  by  virtue  of  this  act,  be 
allowed  to  receive  or  take  notice  of  any  complaint  or  com- 
plaints to  be  made  by  any  body  or  bodies  or  person  or 
persons  whatsoever,  for  any  injury  or  damage  by  him,  her, 
or  them  really  sustained  or  supposed  to  be  sustained  in 
consequence  of  this  act,  or  of  any  thing  done  by  virtue 
hereof,  unless  notice  in  writing,  stating  the  particulars  of 
such  injury  or  damage,  and  the  amount  of  the  compensation 
or  satisfaction  claimed  in  respect  thereof,  shall  have  been 
given  by  or  on  behalf  of  such  body  or  bodies  or  person  or 
persons  to  the  said  commissioners  for  executing  this  act, 
or  their  said  committee,  or  to  the  clerk  of  the  said  commis- 
sioners, within  the  space  of  two  calendar  months  next  after 
the  time  that  any  such  real  or  supposed  injury  or  damage 
shall  have  been  sustained  or  supposed  to  have  been  sus- 
tained, or  the  doing  or  committing  thereof  shall  have 
ceased."  By  the  41st  section  of  the  same  act  it  is  further 
enacted,  ''  that  all  and  every  bodies  or  body,  persons  or 
person,  requiring  a  jury  to  be  summoned  for  any  of  the 
purposes  hereinbefore  mentioned,  shall,  before  a  warrant 
or  precept  shall  be  issued  for  summoning  such  jury,  enter 
into  a  bond,  with  two  sufficient  sureties,  to  the  said  com- 
missioners for  executing  this  act,  in  a  penalty  of  500/.,  with 
a  condition  to  pay  all  such  costs  and  expenses,  or  propor- 
tionate part  of  such  costs  or  expenses,  of  impannelling, 
summoning,   and  returning  such  jury,   and   taking   such 
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verdict  and  obtaining  such  judgment  as  aforesaid,  as  they, 

he,  or  she  shall  be  liable  to  pay  according  to  the  provisions     j^^e  Kimo 

and  the  true  intent  and  meaning:  of  this  act."     By  the  54th  ^^ 

-    ,  ,    .,   ,  TheCoMMTS- 

section  of  the  act  it  is  enacted,  *'  that  upon  payment  or     signers  of 

legal  tender  of  such  sum  or  sums  of  money  as  shall  have     theNenb 
®  "^  Outfall. 

been  contracted  or  agreed  for  between  the  parties,  or  de- 
termined and  adjusted  by  any  jury  in  manner  aforesaid,  for 
the  purchase  of  any  such  lands,  sands,  tenements,  buildings 
or  other  hereditaments,  or  as  a  compensation  foV  damages, 
as  hereinbefore  mentioned,  to  the  proprietor  or  proprietors 
of  such  lands  and  premises  respectively,  or  such  other  per- 
son or  persons  as  shall  be  interested  therein,  or  entitled  to 
receive  such  money  or  compensation  respectively,  within 
one  calendar  month  next  after  the  same  shall  have  been  so 
agreed  for,  determined,  or  awarded,  as  aforesaid,  or  if  the 
person  or  persons  so  interested  or  entitled,  or  any  of  them, 
cannot  be  found,  or  shall  refuse  to  receive  the  same,  or 
shall  not  be  able  to  make  a  good  title  to  the  premises  for 
which  the  same  shall  be  due,  to  the  satisfaction  of  the  said 
commissioners  for  executing  this  act,  or  of  their  said  com- 
mittee, or  shall  refuse  or  neglect  to  execute  a  conveyance 
or  conveyances  of  the  said  premises,  then  upon  payment  or 
investment  of  such  sum  or  sums  of  money  into  or  in  the 
Bank  of  England,  or  in  such  other  manner  as  is  herein 
directed  or  authorised,  it  shall  and  may  be  lawful  for  the 
said  commissioners  or  their  committee,  and  their  officers, 
agents,  servants,  and  workmen,  immediately  to  enter  upon 
such  lands,  sands,  tenements,  buildings  or  other  hereditaments 
respectively,  and  then  and  thereupon  the  same  lands,  sands, 
tenements,  buildings  and  other  hereditaments,  and  the  fee 
simple  and  inheritance  thereof,  together  with  the  yearly 
profits  thereof,  and  all  the  estate,  use,  trust,  and  interest  of 
any  person  or  persons  therein,  shall  from  thenceforth  be 
vested  in  and  become  the  sole  property  of  the  said  commis- 
sioners for  executing  this  act,  to  and  for  the  purposes  of 
this  act  for  ever ;  and  such  tender,  payment,  or  investment 
shall  not  only  bar  all  right,  title,  claim,  interest  and  demand 


654  CASES  IN  THE  KING's  fiENCH^ 

1899.  of  the  person  or  persons  entitled  to  or  interested  in  such 

S^^'^^  sum  or  sums  of  money,  but  also  shall  extend  to  and  shall 

V.  be  deemed  or  construed  to  bar  the  dower  of  the  wife  of 

The  CoMifis-  every  such  person,  and  alt  estates  tail  and  other  estates  in 

8I0NBRS  OP  •'   ^  "^  \ 

THE  Neve  reversion  and  remainder,  of  his,  her,  or  their  issue,  and  of 


Outfall. 


every  other  person  whatsoever,  and  all  other  estates,  rights, 
titles,  and  interests,  in  possession,  reversion,  remainder  and 
expectancy,  of  all  and  every  persons  and  person  whomso* 
ever,  of  and  in  the  said  premises.  Provided  nevertheless, 
that  before  such  payment,  tender,  or  investment  as  afore- 
said, it  shall  not  be  lawful  for  the  said  commissioners  for 
executing  this  act,  or  their  said  committee,  or  for  any  per- 
son or  persons  acting  under  their  authority,  to  take  or  use 
any  such  lands,  sands,  tenements,  buildings  or  other  heredi- 
taments as  aforesaid,  for  the  purposes  of  this  act,  without  the 
consent  of  the  respective  owners  and  occupiers  thereof." 
By  section  56  provision  is  made  for  the  deposit  of  the  map  or 
plan  of  the  intended  new  cut  or  channel,and  the  lands  through 
which  the  same  was  intended  to  be  carried,  and  also  sche- 
dules of  references,  in  certain  offices,  to  be  open  to  the 
inspection  of  all  persons  on  payment  of  certain  fees.  By 
section  57  the  commissioners  are  authorised  and  required 
to  set  out  and  make  the  proposed  new  cut  or  channel,  and 
all  necessary  drains,  sluices  and  tunnels ;  and  by  section  58 
the  direction  and  dimensions  of  the  cut  are  ascertained  and 
directed  to  be  in  conformity  with  the  map  or  plan.  By  the 
59tb  section  of  the  act  it  is  enacted,  "  that  it  shall  and  may 
be  lawful  for  the  said  commissioners  for  executing  this  act, 
and  for  their  said  committee  hereinbefore  appointed,  and 
they  are  hereby  severally  fully  authorised  and  empowered 
to  take,  retain,  and  make  use  of  any  lands,  sands,  tenements, 
buildings  or  other  hereditaments,  which  according  to  the 
said  map  or  plan  and  schedule  shall  appear  to  be  required 
for  the  site  of  the  said  intended  new  cut  or  channel,  and 
the  banks,-  forelands,  and  fences  thereof,  not  exceeding  ^O 
yards  in  breadth,  or  which  shall  be  or  be  situate  within  100 
yards  of  the  back  of  the  bank,  or  either  side  of  the  respective 
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boundary  lines  of  the  said  intended  new  cut  or  channel,  they, 

the  said  commissioners^  making  satisfaction  or  compensation  xiT^KiNo 

for  such  lands,  sands,  tenements,  buildings  or  other  heredita-  v, 

ments  which  shall  be  so  taken  or  made  use  of  as  aforesaid  in  sioneas  of 

the  manner  hereinbefore  directed  in  that  behalf;  but  that  the     the  Nehe 
.,  .    .  1    •        -1  I    II  .  Outfall. 

said  commissioners  or  their  said  committee  shall  not  take  or 

make  use  of  any  lauds,  sands,  tenements,  buildings  or  other 
hereditaments,  for  the  site  of  the  said  intended  new  cut  or 
channel  of  any  of  the  banks,  forelands  or  fences  thereof, 
except  such  as  are  in  this  act  respectively  expressed  and 
authorised  to  be  taken  or  made  use  of,  unless  the  consent 
in  writing  of  the  owner  or  owners  for  the  time  being  of  the 
lands,  sands,  tenements,  buildings  or  other  hereditaments 
which  shall  be  so  taken  or  made  use  of  as  aforesaid,  except 
as  aforesaid,  shall  have  been  previously  given,  such  owner 
or  owners  being  at  the  time  of  giving  such  consent  seised 
of  or  entitled  to  such  lands,  sands,  tenements,  buildings  or 
other  hereditaments  for  one  or  more  life  or  lives,  or  for  years 
determinable  on  some  life  or  lives,  or  for  some  estate  of 
freehold  or  inheritance  therein,  or  unless  it  shall  appear  to 
any  two  or  more  justices  of  the  peace  acting  for  the  said 
Isle  of  Ely,  or  for  the  said  county  of  Norfolk,  or  for  the 
said  parts  of  Holland,  in  the  said  county  of  Lincoln, 
wherein  the  said  lands,  sands,  tenements,  buildings  or  other 
hereditaments  shall  lie  or  be  situate  as  the  case  may  be,  and 
shall  be  by  them  certified  in  writing  that  the  omission 
thereof  in  the  said  map  or  plan  or  schedules,  as  the  case 
shall  be,  proceeded  from  error  or  mistake.  The  Rev. 
Thomas  Leigh  Bennett,  at  whose  instance  this  rule  was 
obtained,  was  at  the  time  of  passing  the  act,  and  still  is,  lay 
impropriator  of  the  parish  of  Long  Sutton,  in  the  county 
of  Lincoln,  and  also  vicar  of  the  same  parish,  and  as  such 
lay  impropriator  and  vicar  entitled  to  the  great  or  rectorial 
tithes,  and  also  to  the  small  or  vicarial  tithes  of  the  same 
parish,  according  to  the  map  or  plan  and  schedules  of  refe- 
rence alluded  to  in  the  act  as  ascertaining  the  course  of  the 
proposed  new  cut  or  channel ;  that  new  cut  or  channel  will 


Outfall. 
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1899.  pass  through  the  tithable  lands  of  the  rectory  and  vicarage 

Jj^"^^^^  of  LfOng  Sutton,  which  have  hitherto  produced  com  Or  grass, 

V,  and  from  whence  Mr.  Bennett  and  his  predecessors  have 

The  CoMMis-  HjggQ  accustomed  to  take  and  receive  ifreat  and  small  tithes. 

SIGNERS  OF  °  , 

THE  N  EKE  According  to  that  plan  upwards  of  £00  acres  of  such  tithable 
hinds  will  be  taken  for  the  purposes  of  the  commissioners 
and  cut  away  for  the  making  of  the  proposed  new  cut,  and 
the  surface  destroyed  and  rendered  incapable  of  bearing 
com  and  grass.  Before  the  application  for  this  rule,  the 
commissioners,  by  their  workmen,  commenced  the  cutting 
away  of  the  tithable  lands  aforesaid  in  the  direction  of  the 
proposed  cut  and  according  to  the  map  or  plan ;  and  Mr. 
Bennett,  at  the  request  of  the  parties  to  whom  the  tithes 
were  leased,  made  a  reduction  of  5$.  per  acre  in  the  rent  at 
which  they  were  then  demised  throughout  the  parish ;  upon 
this^  Mr.  Bennett  made  to  the  commissioners  a  proposal  for 
a  certain  amount  of  compensation  to  be  made  to  him  in 
respect  of  the  premises,  which  was  declined  by  the  com- 
missioners on  the  ground  that  he  had  an  interest  only  in 
the  produce  of  the  soil  and  not  in  the  soil  itself,  and  that 
ti^y  were,  therefore,  not  liable  to  make  any  compensation 
for  the  loss  of  tithes.  Mr.  Bennett  has  within  the  proper 
time  required  the  commissioners  to  summon  a  jury  under 
the  36th  section  of  the  act  to  inquire  of,  assess,  award,  and 
give  a  verdict  for  a  sum  of  mpney  to  be  paid  by  them  to 
him  as  a  compensation  or  satisfaction  for  the  damage  which 
he  will  sustain  by  reason  of  the  premises^  and  has  complied 
with  the  other  requisitions  of  the  act  preparatory  to  such 
proceeding.  The  commissioners  and  their  committee  have 
refused  to  summon  such  jury  upon  the  ground  that  Mr. 
Bennett  is  not  a  party  entitled  to  any  compensation  within 
the  meaning  of  the  statute.  Upon  this  refusal  the  present 
rule  was  obtained. 

The  question  for  the  opinion  of  the  Court  is,  whether 
Mr.  Bennett,  as  lay  impropriator  and  vicar  of  the  parish  of 
Long  Sutton,  is,  under  the  act  above  cited,  7  &  8  Geo.  4,  c. 
85,  entitled  to  compensation  in  respect  of  the  tithable  lands 


The  KiMO 
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of  the  parish  being  taken  and  cut  away  for  the  purposes  of        1829. 
the  act  and  the  damage  he  will  sustain  as  such  lay  impro« 
priator  and  vicar,  or  in  either  character,  thereby.     If  the  i. 

Court  shall  be  of  opinion  in  the  affirmative,  a  peremptory  ^**®  Commis- 

*^       ,     ^  '        r  *^       /        SIGNERS  OF 

mandamus  is  to  issue ;  if  in  the  negative,  the  present  rule  is    the  Nehb 
to  be  discharged.  Outfall. 

The  act  of  7  8c  8  Geo.  4,  c.  Ixxxv.  is  to  be  taken  as  part 
of  this  case ;  and  either  party  is  to  be  at  liberty,  on  the 
argumenti  to  refer  to  any  of  its  clauses. 

Talfourd,  for  the  prosecution.     Mr.  Bennett  is  to  be 

compensated  on  two  grounds.      First,  he  is  entitled   to 

compensation  by  the  express  words  of  the  act  of  parliament 

.,.  under  which  the  commissioners  derive  their  authority,  on 

the  ground  that  the  word  '^  hereditaments"  includes  tithes.  i\. 

Secondly,  he  is  entitled  to  compensation  on  the  ground  of 
damage  done  to  the  rectory.  The  term  "  hereditaments" 
may  be  limited  by  the  context ;  but  here  it  must  be  taken 
to  include  incorporeal  hereditaments  {a).  [Bayley,  J. 
The  act  contains  no  clause  which  compels  the  commis- 
sioners  to  buy  what  they  do  not  want  for  the  purposes 
of  the  act.  You  must  shew  a  right  to  the  tithes  before 
they  arise.]  Mr.  Bennett  has  an  estate  in  the  tithes  before 
they  arise.  [Bay ley,  J.  The  lands  would  not  lose  their 
tithable  quality  by  being  appropriated  to  the  purposes 
of  the  act.]  To  constitute  an  hereditament  it  is  only  ne- 
cessary that  there  be  a  descendible  estate.  Here  there  is 
a  descendible  estate,  and  that  estate  is  destroyed.  [Bayley, 
J.  The  act  of  which  you  complain  prevents  the  tithes  from 

(a)''Buthaereclitainentura,here-  ▼.  Venn,  2  Roll.  Abr.  186;  The 

ditament,  is  the  largest  word  of  all  Marquess  of  Winchester's  case,  3 

in  that  kind,  for  whatsoever  may  Co.  Rep.  2  b.;  NeviirsctLse,7  Co. 

be  inherited  is  an  hereditament,  be  Rep.  34  b.;   3  Inst.  19;    WinUtish 

it  corporeal  or  incorporeal,  real  or  v.  Talbois,  Plowd.  58;    Robertas 

personal  or  mixed/'    Co.Litt.6a.  case,    F.  Moore,    176,   pi.  310; 

And  see  Quare  impedit,  Dyer,  323  Gully  v.    Bishop    of  Exeter,    4 

b.   pi.  30 ;     West   Bodwin   case,  Bingh.  ^90 ;   3  Com.  Dig.  Grant, 

ihid,  350  b.  351  a;  Lord  Arundel  £.1. 

VOL,  IV.  U  U 
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18*29.  arising.     Can  you  be  said  to  have  any  interest  in  land  be- 
ll    Kino  ^^"^^  ''  '^  ^^  "^^^  ^^  ^  certain  way  a  benefit  will  arise  to 
V.  you  f]     It  was  said  by  Lord  Tenterden  in  a  late  case  (a)  that 
iioNERs  ov  statutes  must  be  construed  by  looking  not  at  the  preamble 

THE  Nene     Qf  ai  xhe  words  of  one  particular  clause  alone>  but  at  the 
Outfall. 

language  of  the  whole,  and  if  in  the  preamble  or  any  one 

clause  there  are  found  expressions  less  large  and  extensive 
than  in  other  parts,  and  upon  a  view  of  the  whole  it  appears 
that  the  larger  and  more  extensive  expressions  used  in  other 
parts  best  shew  what  the  intention  of  the  legislature  was, 
then  it  is  a  duty  to  give  effect  to  the  larger  expressions, 
notwithstanding  the  more  limited  phrases  which  may  be 
found   in  other   places.      The  Court   must  look  at   the 
whole  acty  and  form  their  judgment  upon  it  as  a  whole. 
[Bayley,  J,  We  are  bound  to  construe  a  statute  of  this 
nature  as  if  it  were  a  private  conveyance  from  A.  to   B. 
Questions  of  this  kind  must  constantly  arise  upon  canal 
acts.]    Parties  are  entitled  to  compensation  for  rights  of 
common,  and  the  commoner  would  become  entitled  under 
the  term  hereditament.     So  of  rights  of  way.     [Parke,  J. 
The    parties   entitled    to   compensation  are   persons  who 
would    have    had    a    right    of  action   if  the  acts    in    re- 
spect of  which  they  claim  compensation   had  been   done 
without  the  authority  of  the  legislature.     All  these  acts  of 
parliament  are  in  the  nature  of  private  agreements.     Liord 
Mansfield  says,  "  The  legislature  only  lends  its  aid  to  the 
agreement  of  the  parties."   A  rector  would  have  no  right  of 
action  if  pasture  were  turned  into  arable,  although  such 
alteration  might  seriously  lessen  the  amount  of  his  tithes. 
Bay  ley,  J.  Could   Mr.   Bennett  have  brought  an  action 
against  the  proprietors  of  these  lands  for  selling  them  to 
the  commissioners  for  a  purpose  not  producing  tithes,  or 
in  order  to  be  thrown  into  the  sea?    Suppose  it  were  stated 
in  a  declaration  by  the  rector  that  the  defendant  wrongfully 
sold  land  to  be  applied  to  a  purpose  from  which  no  tithes 

(a)  Doe  V.  Brandling  J  ante,  i.  605. 
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could  arise,  could  such  a  declaration  be  supported  ?  Legal 
injuries  only  are  to  be  compensated.  You  may  remember 
a  case  in  which  the  lord  of  the  manor^  being  on  bad  terms 
with  the  rector^  suiFered  all  the  lands  in  the  parish  to  lie 
waste.]  Supposing  the  whole  parish  to  be  taken  away,  it 
could  not  be  contended  that  the  rector  had  sustained  no 
damage.  The  question  is  whether  by  the  term  "  party  in- 
terested/' the  Court  is  bound  down  to  the  strict  meaning  of 
the  phrase  *'  legal  interest." 
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7*.  Clarkson,  contrd^  was  stopped  by  the  Court. 

Bayley,  J. — It  appears  to  me  that  this  act  is  to  be 
construed,  as  all  other  private  acts  ought  to  be,  as  if  it  were 
a  private  agreement.  The  parties  whq  are  to  agree  are 
persons  who  shall  be  seised,  possessed  or  interested  of  or 
in  any  lands,  tenements,  buildings,  or  hereditaments  which 
shall  be  wanted  for  any  of  the  purposes  aforesaid.  This 
clause  must  apply  where  there  is  a  legal  interest,  which  the 
parties  are  by  the  act  enabled  to  part  with,  and  it  applies 
to  those  persons  only  who  are  seised,  possessed,  or  in- 
terested. I  cannot  say  that  the  lay  impropriator  or  the 
vicar  is  interested  in  the  land.  If  it  be  contended  that  the 
right  exists,  it  will  be  proper  to  see  whether  there  is  any 
remedy  for  the  invasion  of  the  right.  It  has  been  put  what 
the  case  would  be  if  the  whole  parish  were  so  dealt  with ; 
that  is  an  argument  to  be  addressed  to  the  legislature,  not 
to  a  court  of  law. 


LiTTLEDALE,  J. — I  do  uot  remember'  a  single  instance 
in  which  a  rector  has  claimed  to  be  entitled  to  compensa- 
tion for  loss  of  tithe  occasioned  by  land  being  applied  to  a 
purpose  which  rendered  it  incapable  of  producing  tithe.  I 
never  heard  of  such  a  clause  in  any  act  of  parliament;  and 
without  such  a  clause  the  rector  would  certainly  not  be 
so  entitled.  Tithes  are  not  a  species  of  hereditament  con- 
templated by  the  act ;  the  tithe  owner  has  no  right  to  tithes 

V  M2 
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until  they  are  absolutely  renewed.    Then  the  compensatioB 
-T'^'CT'.       for  damage  spoken  of  in  the  act,  must  mean  a  legal  damage, 
V.  such  a  damage  as  Mr.  Bennett  might  have  brought   an 

siokem'of*  action  for,  if  it  had  been  occasioned  by  the  proprietor,  with- 
THB  Nene  out  the  intervention  of  an  act.  The  tithe  owner  may  be  said 
to  sustain  damage  by  reason  of  the  land  not  being  cultivated ; 
but  that  is  not  such  a  damage  as  the  law  recognises.  If  a 
clause  had  been  introduced  into  the  act  for  the  benefit 
of  the  rector,  it  would  probably  have  been  to  give  him 
some  part  of  the  compensation  assessed  in  respect  of  the 
land  ;  in  this  act  the  whole  compensation  is  given  to  the 
landowner. 

Parke,  J. — 1  am  of  the  same  opinion.     The  application 
is  resisted  on  two  grounds.     First,  that  it  was  the  land  in 
question  that  was  wanted  for  the  purposes  of  the  act,  tithes 
not  being  wanted  by  the  commissioners.     Secondly,  that 
the  parties  are  not  strictly  interested.     This  is  an  act  ena<- 
bling  persons  16  sell,  and  compelling  them  to  submit  to  the 
verdict  of  a  jury  in  case  they  cannot  agree  with  the  commis- 
sioners.    It  is  said  that  a  different  construction  must  be 
put  upon  this  clause,  from  the  supposed   intention  of  the 
legislature.    I  do  not  think  that  any  such  intention  appears. 
The  object  of  the  act  was  to  enable  and  compel  parties  to 
sell.    After  a  sale  for  these  purposes,  no  claim  for  damages 
can  be  supported.     No  person  who  consented  to  the  ap- 
propriation of  his  land  for  this  purpose  would  be  liable  to 
an  action  for  so  doing.     The  meaning  of  the  clause  was 
not  to  arm  the  commissioners  with  power  to  do  that  which 
they  could  not  have  done  without.     A  right  of  way  or 
common   would  entitle  the  owner  to  compensation;  the 
rector  or  vicar  is  not  so  entitled.     There  is  no  reason  for 
putting  a  different  construction  upon  the  word  interest  in 
this  statute  from  that  which  it  would  bear  in  other  cases. 
I  do  not,  therefore,  think  Mr.  Bennett  entitled  to  the  com- 
pensation claimed.     If  the  proprietors  of  lands  had  made 
the  cut  without  the  intervention  of  the  act,  no  legal  injury 
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would  have  accrued  to  Mr.  Bennett;  he  could  not  have  1829. 

maintained  any  action  against  them.     I  do  not  think  Mr.  "^^^-^^^ 

Bennett  entitled  to  any  compensation  either  for  lands  taken  v. 

for  the  purpose  of  the  act,  or  for  any  damage  done  to  lands  ^^  CoMiiii- 

'^       '^    ,                                                       "^                °  SIGNERS  OF 

by  the  execution  of  the  works.  the  Nsm 

Outfall. 


Pike  v.  Eyre  and  others. 

IRESPASS,   for  breaking  and   entering  the    plaintiff's  A  demise  from 
shop.     Plea,  that  one  Stokes  being  seised  in  fee  of  the  ^^^^'^-Ijiy^  a 
shop^  before  the  committing  of  the  alleged  trespass,  to  wit,  tenant  from 
on  the  26th  July,  1826,  demised  to  the  defendant  Hewett,  fj^n  legal* ' 
to  hold  from  year  to  year  so  long  as  they  should  respec-  eflTect,  a  demise 
tively  please,  by  virtue  whereof  Hewett  entered,  and  was  year,  during 
possessed  of  the  shop  as  tenant  to  Stokes;  and  that  the  '^^^^'j^^J^* 
plaintiff  claiming  title  under  colour  of  a  pretended  charter  term,  and  may 
of  demise,  entered,  8cc.     Replication,  that  before  the  tres-    i^JS^a/ 
pass,  and  while  Hewett  was  in  possession,  to  wit,  on  the  such. 
25tli  December,  1826,  Hewett  demised  the  premises  to  the 
plaintiff  "  to  have  and  to  hold  the  same  to  the  plaintiff  for 
one  whole  year  from  thence  next  ensuing  and  fully  to  be 
complete  and  ended,  and  so  from  year  to  year  as  long  as 
they  should  respectively  please  during  the  continuance  of 
the  said  demise  thereof  to  Hewett  from  Stokes ;"  by  virtue 
whereof  the  plaintiff  entered  and  was  possessed  at  the  time 
of  the  trespass.     Rejoinder,  taking  issue  on  the  demise, 
modo  et  form&,  and  concluding  to  the  country.     At  the 
trial  before  Parke,  J.  at  the  Oxford  summer  assizes,  1828, 
a  demise  by  Hewett  to  the  plaintiff  of  the  shop  from  year 
to  year  generally  was  proved ;  but  that  demise  was  not 
limited  to  the  continuance  of  Hewett's  interest,  nor  was  the 
nature  of  that  interest  mentioned  in  it.     It  was  objected 
for  the  defendants  that  the  evidence  failed  to  support  the 
replication  in  two  respects,  first,  as  not  shewing  that  the 
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1829.  coutract  betweeu  Hewett  and  the  plaintiff  limited  the 
plaintiff's  interest  to  the  continuance  of  Hewett^s  interest ; 
and  secondly,  (if  it  must  be  taken  that  the  legal  effect  only 
of  the  contract,  and  not  the  real  contract  itself  was  stated,) 
as  shewing  that  the  legal  effect  of  the  contract  was  not  truly 
stated.  The  learned  judge  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  but  gave  the  defendants  liberty  to 
move  to  enter  a  nonsuit. 

Jervis,  in  Michaelmas  term  last,  moved  accordingly,  and 
renewed  both  objections,  citing  in  support  of  the  second 
'  the  case  of  Pleauint  v.  Benson  {a).  The  Court  were  clearly 
of  opinion  that  the  replication  must  be  taken  to  state  the 
legal  effect  of  the  contract  only^  and  not  the  contract  itself, 
and,  therefore,  refused  the  rule  on  the  first  ground  ;  but  oo 
the  second  ground  they  granted  a  rule  nisi,  against  which 

Peake,  Serjt.,  and  Talfourd,  now  shewed  cause.  Hewett 
could  only  demise  during  the  continuance  of  his  own  in« 
terest;  the  demise,  therefore,  is  properly  limited  to  the 
continuance  of  Hewett's  interest,  and  is  correctly  stated 
according  to  its  legal  effect.  When  this  rule  was  moved 
for,  Pleasant  v.  Benson  was  relied  upon  as  shewing  that  the 
plaintiff's  interest  might  continue  beyond  that  of  Hewett, 
in  case  Hewett  surrendered  his  term  to  his  landlord  pending 
that  of  the  plaintiff;  but  the  case  does  not  bear  out  the 
proposition.  There,  tenant  from  year  to  year  underlet 
part  of  the  premises,  and  then  gave  up  to  his  landlord  the 
part  remaining  in  his  own  possession,  without  either  re- 
ceiving a  regular  notice  to  quit  the  whole,  or  giving  notice 
to  quit  to  his  sub-lessee,  or  even  surrendering  that  part  in 
the  name  of  the  whole.  It  was  held  that  the  landlord 
could  not  entitle  himself  to  recover  against  the  sub-lessee, 
there  being  no  privity  of  contract  between  them,  upon 
giving  half  a  year*s  notice  to  quit  in  his  own  name,  and  not 
ill  the  name  of  the  first  lessee :  for  as  to  the  part  so  under- 

(tf)  U  East,  231. 
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let,  the  original  tenancy  still  continued  undetermined.  1B99. 
Properly  considered^  that  case  rather  shews  that  the  demise  p^^^^ 
in  the  replication  is  correctly  stated  in  this  case ;  for  if  v. 

Stokes  had  determined  Hewett^B  tenancy  by  a  regular  notice 
to  quit,  he  would  thereby  have  determined  the  plaintiiF's 
tenancy  also ;  but  a  surrender  by  Heweit  of  his  interest 
would  have  had  no  such  effect,  because  Heweft*s  tenancy 
would  still  have  subsisted  for  the  purpose  of  supporting 
that  of  the  plaintiff.  Suppose  such  a  surrender  to  have 
been  made,  the  plaintiff  would  still  continue  tenant  not  to 
Stokes,  but  to  Hewett,  who  would  be  the  only  person  en« 
titled  to  distrain :  in  every  view  of  the  case,  therefore,  the 
demise  to  the  plaintiff  was  a  demise  during  the  continuance 
of  Hewett's  interest  only. 

Jervis  and   Follett,  contrd.     There  is  a  fatal  variance 
between  the  demise  laid  in  the  replication  and  that  proved 
in  evidence,  for  the  former  was  a  demise  from  year  to  year, 
during  the  continuance  of  another  demise,  and  the  latter 
was  a  demise  from  year  to  year,  absolutely.     Now  those 
are  two  very  different  things.     For  instance,  a  demise  from 
year  to  year,  absolutely,  would  continue  notwithstanding  a 
surrender  by  the  party  demising ;  Co.  Litt.  338,  b ;  Doe  v. 
Pyke  {a).     So,  it  would  continue  beyond  the  existing  de- 
mise if  the  interest  of  the  termor  merged  in  some  greater 
interest,  as  by  his  purchasing  the  fee.     A  lease  for  21  years, 
made  by  tenant  for  life,  would  be  ill  described  in  pleading 
as  a  lease  for  21  years,  determinable  at  the  death  of  the 
lessor ;  yet  that  is  a  parallel  case  with  the  present.     At  any 
rate  the  demise  as  pleaded  here,  reserves,  impliedly,  to 
Hewett,  power  to  determine  the  demise  at  any  time,  by 
determining  his  own  tenancy ;  which  certainly  cannot  be 
supported  by  evidence  of  a  general  demise,  not  referring  to 
any  superior  tenancy.     The  case  of  Pleasant  v.  Benson  (b) 
is  decisive  of  the  present. 

(a)  5  M.  &  S.  146.  (6)  U  East,  234. 
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The  Court   took  time   to  consider  of  their  judgment, 
which  was  now  delivered  by 

Baylby,  J. — The  only  question  in  this  case  was,  whe- 
ther the  averment  in  the  replication,  upon  which  issue  was 
taken,  was  sustained  by  the  evidence.  That  averment  was, 
that  while  Hewett  was  possessed,  under  the  demise  made 
to  him  by  Stokes,  he  demised  to  the  plaintiff  for  one  year, 
and  so  from  year  to  year,  ^  during  the  continuance  of  the 
said  demise  to  Hewett  from  Stokes**  The  evidence  was  of 
a  demise  by  Hewett  to  the  plaintiff  from  year  to  year  gene- 
rally. We  are  of  opinion  that  the  replication  does  not 
profess  to  describe  the  actual  contract  between  the  parties; 
but  that  it  merely  intends  to  plead,  as  it  properly  ought  to 
do.  Com.  Dig.  Pleader,  (C),  43,  the  demise  according  to 
its  legal  effect.  That  being  so,  the  question  is  whether  this 
was  the  legal  effect  of  the  general  demise  by  Hewett.  We 
feel  it  unnecessary  to  decide  whether  the  replication  is  to 
be  taken  to  state  all  the  interest  that  passed ;  for  assuming 
that  it  is,  we  think  it  does  correctly  state  it.  It  was  argued 
that  it  does  not,  because  the  incidents  or  qualities  of  a  term 
from  year  to  year  granted  by  a  termor  from  year  to  year 
generally,  are  different  from  those  of  a  term  granted  by  him, 
during  the  continuance  of  his  own  term.  We  are,  however, 
of  opinion  that  the  incidents  or  qualities  of  this  demise  are 
not  misdescribed.  First,  it  was  said,  that  the  term  from 
year  to  year  granted  to  the  under-lessee,  generally,  would 
continue,  though  the  lessee  surrendered  his  term,  or  merged 
it;  that  is,  that  it  would  continue  longer  than  during  the 
continuance  of  the  demise  to  the  lessee ;  but  not  so  a  demise 
made  during  the  continuance  of  the  first  demise ;  and  Co. 
Litt.  338,  b.  was  cited.  Now  the  authority  gives  an 
answer  to  the  objection,  for  it  says,  '^  but  having  regard  to 
strangers  who  were  not  parties  or  privies  thereunto,  lest  by 
a  voluntary  surrender  they  may  receive  prejudice,  touch* 
ing  any  right  or  interest  they  had  before  the  surrender, 
the  estate   surrendered   hath,  in  consideration  of  law,  a 
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continuance.**  Therefore,  though  Hewett  might  have  sur- 
rendered^ his  estate,  as  regards  the  lessor  of  the  plain- 
tiff, would  have  continued :  and  in  either  case,  the  demise 
by  Hewett  would  continue  during  the  continuance,  in 
legal  effect,  of  his  term,  and  no  longer.  Then,  secondly, 
it  was  said,  that  a  term  granted  generally  would  continue 
after  the  expiration  of  the  first  tenancy  by  efflux  of  time,  if 
the  termor  had  previously  purchased  the  fee;  but  not  so  a 
term  granted  during  the  continuance  of  his  term*  The 
answer  is,  that  it  would  be  good  by  estoppel  only,  and  this 
is  not  a  demise  by  indenture,  which  is  essential  to  an  estop- 
pel. A  third  objection  was  founded  upon  an  assumed 
analogy  between  demises  from  year  to  year,  and  leases  by 
tenants  for  life.  But  there  is  really  no  such  analogy.  Such 
estates  ar6^  in  contemplation  of  law,  of  longer  duration  than 
estates  for  years ;  and  an  interest  for  years,  however  long, 
passes  from  a  grantor  seised  for  life.  Lastly,  it  was  ob- 
jected, that  the  terms  used  in  the  replication,  that  Hewett 
demised  *'  to  hold  during  the  continuance  of  his  own 
demise/'  properly  describe  a  demise  in  which  he  reserves 
to  himself  the  power  of  determining  his  own  estate  when 
he  pleases  by  surrender;  and  that  the  proof  was  of  a 
demise  reserving  no  such  power.  But  we  think  the  terms 
used  in  the  replication  mean  during  the  continuance  of  the 
demise  to  Hewett,  from  year  to  year  ui  its  ordinary  course. 
For  these  reasons  we  are  of  opinion  that  the  replication 
properly  describes  the  legal  effect  of  the  demise  which  was 
proved  at  the  trial,  and,  therefore,  that  the  rule  for  entering 
a  nonsuit  ought  to  be  discharged. 

Rule  discharged. 
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Livery  of  seisin 
of  land  cannot 
be  presumed 
from  a  feoffee's 
possession  of 
less  than 
twenty  years. 

An  indorse- 
ment on  a 
feoflfnient,  that 
A.  delivered 
seisin  in  the 
presence  of  £., 
18  no  evidence 
of  the  fact, 
against  the 
party  out  of 
whose  posses- 
sion the  feoff- 
ment comes, 
but  who  does 
not  claim 
under  it. 


DoE^  on  the  demise  of  W.  Wilkins,  v.  The  Marquess  of 

Cleveland  and  J.  Parsley. 

]i«JECTMENT  for  a  cottage  and  garden  situate  in  the 
parish  of  Wrington,  in  the  county  of  Somerset.  At  the 
trial  before  GaseleCy  J.,  at  the  Lent  assizes  for  that  county* 
1829>  the  case  was  this: — The  lessor  of  the  plaintiff  was 
the  heir  at  law  of  one  «7.  Wilkins,  who  died  24th  February, 
1817.  The  defendant,  the  Marquess  of  Cleveland^  was  lord 
of  the  manor  of  Wrington.  The  site  of  the  cottage  and  the 
garden  in  question  had  been  once  part  of  the  waste  of  the 
manor.  It  had  been  inclosed,  and  was,  in  1790,  in  the 
possession  of  one  C.  Lovell,  who  exercised  acts  of  owner- 
ship upon  it.  He  remained  in  possession  till  1812,  but  by 
indenture  of  13th  of  January,  1811,  made  between  him  and 
J.  Wilkins,  in  consideration  of  51.  5s,  paid  to  Lovelt  by 
«7.  Wilkins,  Lovell  gave,  granted,  sold,  aliened,  enfeoffed 
and  confirmed  to  «7.  Wilkinsy  his  heirs  and  assigns,  all  that 
plot,  piece,  or  strip  of  garden  ground  then  in  the  possession 
of  Lovell,  situate  in  the  parish  of  Wrington,  in  the  county 
of  Somerset,  bounded  as  therein  mentioned,  together  with 
all  ways,  &c.,  to  hold  to  and  to  the  use  of  J.  Wilkins,  his 
heirs  and  assigns,  for  ever.  The  deed  contained  a  general 
warranty  of  title,  and  a  power  of  attorney  from  Lovell  to  R. 
and  1\  Gallop  jointly,  and  to  either  of  them  separately,  to 
enter  upon  the  premises  and  deliver  seisin.  The  deed  was 
executed  by  Lovell,  and  attested  by  two  witnesses.  There 
was  a  receipt  indorsed  and  signed,  and  a  '*  memorandum  that 
on  the  8th  of  February,  1812,  peaceable  and  quiet  posses- 
sion and  seisin  were  taken  and  delivered  by  R.  Gallop,  one 
of  the  attorneys  within  named,  to  the  within  named  J.  Wil- 
kins,  according  to  the  tenor  and  effect  of  the  within  deed. 
Witness,  the  mark  X  of  T.  Chard.**  This  memorandum,  the 
attestation  excepted,  was  proved  to  be  in  the  handwriting  of 
R.  Gallop:  it  was  not  shewn  by  whom  the  attestation  was 
written.  R,  and  T,  Gallop  were  proved  to  be  dead,  but  no 
account  of  any  sort  was  given  of  Chard.     J.  Wilkins  took 
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possession  of  the  land,  and  built  a  cottage  upon  it,  which  he 
let  to  one  Dyer,  from  Lady-day,  1814,  at  six  guineas  a  year, 
and  received  the  rent  as  long  as  he,  J.  WUkius,  lived :  he 
died  in  February,  1817.  His  widow  received  the  rent  from 
that  time  to  Lady-day,  1820,  when  the  defendant  «7.  Parsley 
became  tenant,  and  she  received  the  rent  from  that  time 
until  and  after  the  granting  of  a  lease,  on  25th  September, 
1825,  by  the  defendant  the  Marquess  of  Cleveland^  for  her 
life,  which  she  accepted,  and  delivered  up  the  feoflfment  to 
his  steward.  The  defendants  had  agreed,  before  the  trial, 
to  produce  and  admit  the  execution  of  the  feoffment,  which 
was  done  by  them  accordingly.  It  was  contended  for  the 
defendants,  that  the  lessor  of  the  plaintiff  had  not  proved 
any  livery  of  seisin.  It  was  answered,  that  livery  of  seisin 
might  be  presumed  from  the  possession  which  had  followed 
the  deed  from  1812  to  1820.  The  learned  Judge  left  it  to 
the  jury  to  presume  livery  of  seisin,  and  they  found  for  the 
plaintiff.  Leave  was  given  to  the  defendants  to  move  to 
enter  a  nonsuit,  and  a  rule  nisi  having  afterwards  been 
obtained  accordingly, 

Merewether,  Serjt.,  and  Erie,  now  shewed  cause.  It  is 
laid  down  in  Bacon*s  Abridgement  (a),  that  "  if  a  deed  of 
feoffment  be  proved,  and  the  possession  have  gone  along 
with  the  deed,  then  the  livery  shall  be  presumed,  though  it 
be  not  proved ;  for  where  there  has  been  possession  in  the 
manner  that  the  deed  sets  forth,  it  founds  a  very  strong 
presumption  that  the  possession  was  delivered  in  the  manner 
that  the  deed  sets  forth ;  for  that  there  should  be  a  contract 
to  transfer  possession,  and  that  possession  should  go  aoi- 
cording  to  that  contract,  are  such  concurring  circumstances 
as  cannot  be  accounted  for,  unless  the  possession  was  trans- 
ferred according  to  the  contract,  and  consequently  the  livery 
of  seisin  must  be  supposed  by  the  jury."  Now  in  this  case 
the  execution  of  the  deed  of  feoffment  was  admitted ;  and 
it  was  proved  that  the  possession  was  transferred  according 

(o)  2  Bac.  Abr.  "  Evidence,"  648, 
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1899.         to  the  contract  stated  in  the  deed  of  feoffment.    That  evi- 
^'^^^^^^       dence  raised  the  presumption  of  livery  of  seisin,  and  that 
9.  presumption  was  properly  left  to  the  jury.     But  it  will  be 

Cleveland,  ^j^jj^  ^j^^^  ^g  there  was  an  attesting  witness  to  the  memo- 
randum of  livery  of  seisin  indorsed  upon  the  deed  of  feoff- 
ment, he  ought  to  have  been  produced,  or  his  absence  ac- 
counted for.  The  answer  is,  that  the  deed  of  feoffment 
was  produced  by  the  defendants,  and  that  it  is  an  esta- 
blished rule,  that  if  an  adverse  party  who  produces  a  deed 
takes  any  beneficial  interest  under  it,  or  has  recognised  it  as 
a  valid  instrument,  the  party  calling  for  the  deed  is  relieved 
from  the  duty  of  proving  its  execution :  Pearce  v.  Hooper  (a), 
Orr  V.  Morice  (6),  Burnett  v.  Lynch(jc),  Doe  v.  Hemmingid). 
Here,  the  Marquess  of  Cleveland  has  undoubtedly  acknow- 
ledged the  deed  of  feoffment  as  a  valid  instrument,  by 
granting  Mrs.  WUkim  a  beneficial  lease  as  a  consideration 
for  her  delivering  up  the  deed  of  feoffment;  and  perhaps  he 
may  have  become  beneficially  interested  in  the  deed,  for  the 
interest  which  Wilkins  formerly  had,  may,  by  the  arrange- 
ment alluded  to,  have  passed  to  him,  the  Marquess. 

Bompas,  Serjt.,  contra.  The  memorandum  of  livery  of 
seisin  indorsed  upon  the  deed  of  feoffment  being  attested, 
the  fact  of  livery  should  have  been  proved  by  the  attesting 
witness.  The  presumption  arising  from  possession  is  not 
evidence  of  livery  without  due  proof  of  the  deed  of  feoff- 
ment, and  there  was  not  such  proof  here.  The  passage 
cited  from  Bacon^s  Abridgement  is  not  to  be  found  in  the 
early  editions  of  that  work ;  they  speak  of  presumption  in 
a  case  like  the  present,  in  terms  similar  to  those  used  in  the 
first  Institute  (e),  where  it  is  said,  "  in  the  case  of  a  charter 
of  feoffment,  if  all  the  witnesses  to  the  deed  be  dead,  (as  no 
man  can  keep  his  witnesses  alive,  and  time  weareth  out  all 
men,)  then  violent  presumption,  which  stands  for  a  proof, 

(a)  3  Taunt.  60.  (c)  8D.&R.368;  5B.&C.  589. 

(b)  6  J.  B.  Moore,  347;  3  Brod.  (<f)  9  D.  &  R.  15;  6  B.  &  C.  «8. 
&  Bingh.  139.                                         {e)  Co.  Litt.  6  b. 
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is  continual  and  quiet  possession;  for,  ex  diuturnitate  tem-         i8?9. 
poris  omnia  praesumuntur  solemniter  esse  acta."     Now,  in      ^^^v-^^ 
order  to  constitute  this  violent  presumption,  the  continual  x>, 

and  quiet  possession  ought  to  extend  over  a  period  of,  at   Cleveland. 
least,  twenty  years.    In  Isack  v.  Clarke  (a),  Coke,  C.  J.,  said, 
"  If  a  deed  of  feoffment  be  given  in  evidence  to  have  been 
made  forty  years  past,  but  it  cannot  be  proved  that  livery 
was  made,  yet  if  possession  has  all  along  gone  with  the 
deed,  this  is  good  evidence  to  the  jury."     In  Biden  v.  Love* 
^^y  (^)  it  is  said,  that  after  long  possession,  as  for  twenty- 
jftve  years,  livery  of  seisin  shall  be  presumed.     In  Rees  v. 
Lloyd  (c),  M' Donald,  C.  B.,  expressed  his  opinion  that  it 
might  be  presumed  after  twenty  years'  possession.     Now, 
ID  the  present  case,  only  seventeen  years  have  elapsed  since 
the  execution  of  the  feoffment;  and  for  the  last  three  or 
four  years  the  premises  have  been  held  under  a  lease  granted 
by  the  Marquess  of  Cleveland.    Neither  was  the  necessity  of 
strict  proof  of  the  deed  by  the  plaintiff  waived  in  this  case 
by  the  fact  of  its  coming  out  of  the  possession  of  the  de- 
fendants.    The  cases  cited  upon  that  point  are  all  distin- 
guishable from  the  present;  for  here  the  Marquess  of  C/eve- 
land  never  either  admitted  the  validity  of  the  deed  or  claimed 
any  interest  under  it;  besides,  here  it  was  the  plaintiff's 
duty  to  prove  not  merely  the  execution  of  the  deed,  but  a 
fact  independent  of  it,  namely,  livery  of  seisin. 


(a)  1  Roll.  Rep.  50;  S.  C.  per 
nom.  Isaack  v.  Clark,  2  Bulstr. 
806 ;  F.  Moore,  841,  pi.  1136;  10 
Co.  Rep.  56,  7.  And  see  2  Bulstr. 
314,  where  Coke,  C.  J.,  is  reported 
to  have  said,  '^Ifa  deed,  purporting 
a  feoffment,  be  brought  before  any 
judge  in  trial,  mndeforty  years  be- 
fore, and  the  possession  gone  con- 
tinually with  the  deed,  this  is  good 
evidence  to  a  jury  to  find  with  the 
deed,  1  H.  8.  A  charter  of  feoff- 
ment made,  and  ever  since  posses- 


sion continued ;  this  may  well  be 
given  in  evidence  to  a  jury,  but 
not  good  in  pleading,  for  no  judge 
dares  say  to  a  jury,  that  if  no  li- 
very was  made,  that  yet  this  is  a 
good  deed." 

(b)  Vern.  196,  cited. 

(c)  Wightwick,  123.  See  Jack- 
son V.  Jackson,  Fitz-Gibbon,  147; 
Throckmorton  v.  Tracy,  Plowd. 
149;  Burgh  V.  Francis,  1  Eq.Ca. 
Abr.  320. 
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1829.  LfOrd  Tenterden,  C.  J. — The  lessor  of  the  plaintiff 

must  recover  by  the  strength  of  his  own  title.     In  this  case 
he  claims  as  heir  at  law,  and  must  therefore  shew  a  freehold 
interest  either  in  himself  or  in  his  ancestor.  The  proper  mode 
would  have  been  to  shew  that  Lovell  enfeoffed  his  ancestor. 
I  must  not  be  understood  as  deciding  that  even  if  a  feoff- 
ment and  livery  of  seisin  had  been  duly  proved,  it  would 
have  constituted  a  good  title  under  the  circumstances  of 
this  case.     But  supposing  that  it  would,  still,  in  order  to 
make  a  good  title  by  feoffment,  there  must  be  livery  of 
seisin.     In  this  case  a  charter  of  feoffment  was  admitted; 
and  the  question  is  whether  livery  of  seisin  was  proved,  or 
could  be  presumed.     The  period  at  which  the  feoffment  was 
made^  only  seventeen  years  before,  was  certainly  not  such  as 
to  warrant  the  jury  in  presuming  that  livery  had  been  made. 
The  memorandum  indorsed  on  the  feoffment  purports  that 
pne  Chard  was  present  and  saw  livery  of  seisin  given ;  but  that 
is  no  evidence  of  the  fact :  ^  and  I  am  clearly  of  opinion  that 
that  memorandum  should  not  have  been  received  in  evi- 
dence.    It  is  said  that  as  the  deed  came  out  of  the  posses- 
sion of  the  defendants,  the  plaintiff  was  not  bound  to  prove 
the  fact  attested  by  Chard.     Now  the  land  sought  to  be 
recovered  was  originally  part  of  the  waste,  which  belonged 
to  the  Marquess  of  Cleveland  as  lord  of  the  manor.     The 
probability,  therefore,  is,  that  the  Marquess  claimed  the  land, 
and  that  Mrs.  Wilkhis,  to  prevent  disputes,  agreed  to  deliver 
up  the  feoffment,  ai\d  to  accept  a  lease  for  her  life.     But 
the  Marquess  never  claimed  any  interest  under  the  feoffment, 
and  never  admitted  it  to  be  a  valid  instrument;  therefore 
the  fact  of  its  coming  out  of  his  possession  did  not  relieve 
the  plaintiff  from  the  duty  of  proving  its  execution.     There 
was,  therefore,  in  this  case  no  proof  of  livery  of  seisin, 
which  the  plaintiff  was  bound  to  prove  in  order  to  make 
out  a  title;  but  as  his  legal  advisers  may  have  supposed 
that  the  admission  of  the  feoffment  extended  to  the  livery 
of  seisin,  I  think  the  rule  should  be  made  absolute  for  a 
new  trial  only,  and  not  for  a  nonsuit. 
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FLEY,  J. — I  also  think  there  aliould  be  a  new  trial  in 

The  indorsement  on  the  feoffment  was  a  mere 

lorandiini  that  Gallop  did  a  particular  act  in  the  presence 

as   such  it  was    not   receivable    in   evidence. 

s  it  receivable  in  evidence  on  the  ground  that 

I  [eoffment  came  out  of  the  iioasession  of  the  opposite 

Mty,  because  the  defendants  did  not  claim  under  the  feoff- 


LrnxEDALS,  J.  concurred  (a). 

Rule  absolute  for  a  new  trial, 
(a)  Parke,  J.,  was  sitting  at  Nisi  Prias. 


Codling  r.  Johnson, 
iRESP^iSS,  for  breaking  and  entering  plaintiff's  close  A  plea  ofwaj 
with  horses,  carts.  See.     Plea,  a  prescriptive  right  of  way  in  J,^,  ^_  ^  g^ 
one  Buume,  for  himself  and  his  servants,  tenants  and  occu-  "  not  dis- 
■     1-1  proved  bj 

piera  of  a  cerlam  close,  from  a  certain  highway  over  tlie  locus  shewing  that 

m  quo,  to  the  said  close  of  Bourne:  justifying  as  his  ser-  ^  ^J^  ^  - 
ran^  *nd  by  his  command.  Traverse  of  the  right  of  way.  a  common  io- 
AtUte  trial  before  D'Ot/ley,  Serjt.,  at  the  Nottinghamshire  \^  act  of  mr- 
tamnier  assixes,  182S,  the  plaintiff  proved  that  Bourne's  liRmenti  and 

I  J  .— .  r  .  ■  1     """"ed  'olb* 

cUMe  was,  down  to  177  ■•  part  of  an  open  common,  which  part;  under 

wai  inclosed  in  that  year  under  the  provisions  of  an  act  of  wlwm  the 
'  '^  n  ,     defendant 

parliament,  and  that  that  close  was  allotted  to  Beiirue  a  justiGa. 

ancestor.     The  defendant  proved  the  user  of  the  way  by 

p^oni  having  a  right  of  common  over  Bourne's  close  for 

^ume  years  prior  to  the  iiiclosure.      It  was  objected,  that  as 

^^^  -lose  was  a  modern  inclosure,  a  right  of  way  to  it  could 

^  claimed  by  prescription.     The  learned  serjeant  re- 

pr  I  the  point,  and  desired  the  jury  to  find  the  fact  whe- 

here  was  or  was  not  a  right  of  way  over  the  locus  in 

to  Bourne's  close.     The  jury  found  that  there  was  in 


Codling 


672  CASES  IN  THE  KlNO's  BENCH, 

1829.        fact  such  a  right  of  way^  and  the  defendant  had  a  verdict. 
A  rule  nisi  having  in  last  Michaelmas  term  been  obtained 
V.  for  entering  a  verdict  for  the  plaintiff  with  nominal  damages^ 

JOHKSON. 

Adams,  Serjt.^  and  Hillf  shewed  cause.  The  jury  found 
that  the  plea  was  proved ;  there  is^  therefore,  an  end  of  the 
question.  The  fact  that  the  close,  in  respect  of  which  the 
way  was  claimed^  had  been  once  part  of  an  open  common^ 
cannot  vary  the  case;  for  the  fee  must  then  have  been  in 
some  person  who  might  have  had  the  right  of  way;  and 
the  jury  have  found  the  fact,  that  the  owner  of  the  close 
now  belonging  to  the  defendant  was  possessed  of  the  right 
of  way. 

N.  R.  Clarke,  contrd.  The  plea  was  not  proved;  there- 
fore the  finding  of  the  jury  in  that  respect  was  false,  and 
rouat  be  corrected.  If  the  way  did  exist  from  time  imme- 
morial, it  must  have  belonged  to  the  commoners  prior  to 
the  inclosure,  and  they  must  have  used  it  in  respect  of  the 
land  to  which  the  right  of  common  was  appurtenant,  and 
not  in  respect  of  the  right  of  common  itself. 

Bay  LEY,  J. — I  think  this  rule  ought  to  be  discharged. 
It  seems  to  have  been  proved  to  the  satisfaction  of  thepiry, 
that  this  right  of  way  had  existed  from  time  immemorial. 
Suppose  this  land,  prior  to  the  inclosure,  to  have  been 
parcel  of  the  waste,  the  lord  may  have  had  the  right  of  way 
for  himself  and  his  tenants,  and  then  every  person  taking  an 
allotment  under  the  inclosure  act  would  take  the  right  of 
way  with  it.  There  was  evidence  that  those  who  had  taken 
allotments  had  exercised  the  right  of  way;  from  that  the 
jury  might  infer  that  the  lord  originally  had  the  right  of  way, 
and  that  it  passed  with  the  allotments;  and  if  that  is  so, 
the  verdict  is  right. 

LiTTLEDALE,  J. — If  the  user  proved  had  been  since  the 
inclosure  only,  I  think  that  would  not  have  supported  the 
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plea;  but  there  was  evidence  that  the  way  existed  before 
thb  inclosure.     At  that  time  the  land  was  either  common.      Codling 
or  waste  subject  to  rights  of  common.     If  it  was  common,  v. 

the  probability  is  that  each  proprietor  bad  a  right  of  way  to 
his  own  land ;  if  it  was  waste,  the  lord  might  have  the  righ^ 
of  way  for  himself  and  the  commoners,  and  then  it  would 
pass  with  the  allotments.  In  either  point  of  view  the  ver- 
dict is  right. 

Parke,  J. — It  was  left  to  the  jury  to  find,  as  a  fact, 
whether  the  immemorial  right  pleaded  was  proved.  They 
foupd  that  it  was ;  and  I  am  not  aware  of  any  rule  of  law 
which  militates  against  that  finding.  The  usage  warranted 
the  jury  in  inferring  that  the  lord  was  owner  of  the  fee,  and 
had  the  right  of  way,  before  the  inclosure.  The  verdict, 
therefore^  is  right. 

Rule  discharged. 


Wood  v.  William  Norton,  Benjamin  Norton,  and 

Joseph  Norton. 

DSBT,  on   bond   dated   15th  April,   1826,  for   l^,(X)0/.  A  bond  and  a 
Plea,  non  est  factum;  and  issue  thereon.    At  the  trial  before  ^°edmf  The" 
BaylofyJ.  at  the  York  Lent  Assizes,  1829,  the  case  was  same  daj?,  for 
this : — The    three   defendants   were    brothers.      William,  game  sum  of 

owing  the  plaintiff  3700/.  applied  to  him  for  a  further  ad-  inon?y>  but 
"  '^  ,  ,      '^'^  bearing  ditte- 

vance  of  2300/.,  proposmg  to  secure  the  whole  6000/.  by  rent  dates, 
mbrtgage,  and  by  the  joint  and  several  bond  of  himself  and  '^^"Ii^^JJi 
his  brothers.     The  plaintiff  agreed  to  this  proposal,  and  stamp  on  each 
the  mortgage  and  bond  were  prepared,  the  mortgage  being 
by  indentures  of  lease  and  release  and  assignment,  bearing 
date  respectively  12th  and  I5th  of  April,  1826.    The  bond, 
on  which  the  plaintiff  sued,  bore  date  15th  April,  1826, 
and  had  only  a  2Qs.  stamp.     The  release  had  a  stamp  de- 
noting payment  of  the  ad  valorem  duty.     All  the  securities 
were  executed  on  the  15th  April,  on  which  day  the  2300/. 

VOL.  IV,  X  X 
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Wood 

V. 

Norton. 
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was  advanced.  It  was  objected  for  the  defendants,  that  as 
the  release  which  had  the  stamp  denoting  payment  of  the 
ad  valorem  duty  did  not  bear  even  date  with  the  bond,  the 
latter  should  have  had  a  12/.  stamp,  the  ad  valorem  duty 
for  a  sum  of  5000/.  and  not  exceeding  6000/.  The  learned 
judge  yielded  to  the  objection,  and  nonsuited  the  plaintiff, 
giving  him  leave  to  move  to  enter  a  verdict  in  his  favour. 
A  rule  nisi  having  been  obtained  accordingly, 

Brougham  now  shewed  cause.  This  is  not  a  bond  within 
the  description  in  the  55  Geo.  3,  c.  184,  sched.  part  I,  given 
as  a  security  for  the  payment  of  any  sum  of  money,  in  part 
secured  by  a  mortgage  or  other  instrument,  bearing  even 
date  with  such  bond;  for  here  the  mortgage  bears  a  different 
date  from  the  bond:  the  bond,  therefore,  ought  to  have 
borne  the  ad  valorem  stamp,  and  was  properly  rejected  in 
evidence  for  want  of  it. 


J.  fVilliam$,  contrA.  This  bond  was  duly  stamped 
within  the  spirit  and  meaning,  if  not  within  the  very  words, 
of  the  act  of  parliament.  All  the  securities  were  executed 
on  the  same  day,  and  all  referred  to  one  transaction.  They 
were  all,  therefore,  "  made  at  the  same  time,"  within  the 
language  of  one  part  of  the  schedule.  The  words  **  bear- 
ing even  date,"  in  another  part  of  the  schedule,  do  not 
govern  this  case ;  for  the  lease  and  release  could  not  by 
possibility  bear  date  on  the  same  day,  nor  could  the  bond, 
consequently,  bear  even  date  with  both  the  lease  and  the 
release.  The  other  words,  therefore,  must  govern  this 
case.  They  are  in  the  schedule,  title  Mortgage,  as  fol- 
lows : — *'  Provided  always,  that  where  several  distinct  deeds 
or  instruments  falling  within  the  description  of  any  of  the 
instruments  hereby  charged  with  the  said  ad  valorem  duty 
on  mortgages,  shall  be  made  at  the  same  time,  for  securing 
the  payment  of  one  and  the  same  sum  of  money;  the  said 
ad  valorem  duty,  if  exceeding  2/.,  shall  be  charged  only  on 
one  of  such  deeds  or  instruments,  and  all  the  rest  shall  be 
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charged  with  the  duty  to  which  the  same  may  be  liable, 
under  any  more  general  description  of  such  deeds  or  instru- 
ments contained  in  this  schedule;  and  if  required  for  the 
sake  of  evidence^  all  the  rest  of  such  deeds  or  instruments 
shall  be  also  stamped  with  some  particular  stamp  for  de- 
noting the  payment  of  the  said  ad  valorem  duty,  on  all  the 
said  deeds  or  instruments  being  produced,  duly  stamped 
with  the  duties  hereby  charged  thereon.*'  That  the  legis- 
lature intended  to  require  that  a  stamp  denoting  payment 
of  the  ad  valorem  duty  should  be  impressed  on  one  of  the 
instruments  only,  is  clear  from  the  language  of  the  subse- 
quent statute,  3  Geo.  4,  c.  1 17>  s.  3,  which  enacts, "  that  where 
any  deed  or  other  instrument  shall  be^made  as  an  additional 
security  for  any  sum  of  money  already  or  previously  secured 
by  any  bond,  on  which  the  ad  valorem  duty  on  bonds 
charged  by  the  55  &.  56  Geo.  3  shall  have  been  paid,  such 
deed  or  other  instrument  shall  be  exempt  from  the  several 
ad  valorem  duties  charged  by  the  said  acts  on  mortgages, 
and  shall  be  charged  only  with  the  ordinary  duty  payable 
on  deeds  generally;  but  if  any  further  sum  of  money  shall 
be  added  to  the  principal  money  already  secured,  the  said 
ad  valorem  duties  respectively  shall  be  charged  in  respect 
of  such  further  sum  of  money."  These  enactments,  taken 
all  together,  clearly  shew,  that  in  a  case  like  this,  where 
there  are  several  instruments  made  at  the  same  time,  and 
relating  to  the  same  transaction,  the  legislature  intended  it 
to  be  sufficient  if  any  one  of  them  bore  a  stamp  denoting 
the  payment  of  the  ad  valorem  duty. 
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Lord  Tenterden,  C.  J. — The  words  "  bearing  even  date," 
in  the  statute  55  Geo.  3,  c.  184,  sched.  part  I.  title  Bond, 
are  conclusive  of  this  case;  because  they  clearly  and  plainly 
confine  the  operation  of  that  clause  in  the  schedule  to  the 
date  written  on  the  instrument.  The  bond  in  this  case 
does  not  bear  even  date  with  the  release,  on  which  the 
stamp  denoting  payment  of  the  ad  valorem  duty  is  im- 
pressed; the  bond,  therefore,  is  not  within  the  operation 

X  X  2 


C7^ 


18«9. 


CASES  IN  THE  KING  S  BENCH, 

of  that  clause  in  the  schedule.  But  it  is  s^id  that  coupling 
that  with  a  subsequent  clause  in  the  schedule,  title  Mori- 
gage,  it  appears  to  have  been  the  intention  of  the  legisla- 
ture, that  where  several  instruments  for  securing  the  saqie 
sum  of  money  are  "  made  at  the  same  time/'  and  any  one 
of  them  bears  a  stamp  denoting  the  payment  of  the  ad 
valorem  duty,  that  shall  be  sufficient,  and  the  others  shall 
be  receivable  in  evidence  without  an  ad  valorem  stamp. 
But  the  clause  in  which  the  words  "  made  at  the  same 
time**  occur,  requires  something  more  to  be  done  in  order 
to  make  such  instruments  admissible  in  evidence;  namely, 
that  they  shall  all  be  stamped  with  some  particular  stamp 
for  denoting  the  payment  of  the  ad  valorem  duty,  on  all  the 
instruments  being  produced,  duly  stan\ped  with  the  duties 
diereby  charged  thereon.  Now  that  has  not  been  done  in 
the  present  case.  The  bond,  therefore,  was  not  properly 
stamped,  and  was  not  receivable  in  evidence.  It  follows 
that  the  rule  for  entering  a  verdict  for  the  plaintiff  must  be 
discharged. 


Bayley,  J.  and  Littledale,  J.  concurrqd. 


Parke,  J.  was  sitting  at  Nisi  Prius. 


Rule  discharged. 


Cocks  and  others  v.  Mastekman  and  others. 

The  holder  of  ASSUMPSIT,  on  the  money  counts.     Plea,  the  general 
change  is  en-    i»s"e.     At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the 

titled  to  know  London  sittings  after  Michaelmas  term,  1 827,  a  special  ver- 
on  the  very  "  .  /  /        r 

day  the  bill       diet  was  found,  substantially,  as  follows: — 

Aether  it  U         ^^"^  before  and  at  the  several  times  hereinafter  men- 
dishonoured  or  not. 

Therefore,  where  the  bankers  of  the  drawee  pav  the  amount  to  the  holder  on  the 
day  the  bill  becomes  due,  and  on  the  following  da^r  discover  the  acceptance  to  be  a 
forgery,  and  give  the  holder  notice  of  the  fact,  the)'  cannot  recover  back  the  amount 
from  the  holder. 


^ 


AFTER  TRINITY  TERM,  X  GEO,  IV. 

tionedy  the  pUintiffs  carried   on    business   as  bankers;  at 
Charing  Cross^  Westminster^  and  the  defendants  carried  on        ^ 
business  as  bankers  in  Nicholas  Lane^  London.     Before  v.   ' 

and  on  and  after  the  ^4th  May,  lb27,  certain  persons  carry-  asterman 
ing  on  trade  under  the  firm  pf  Sewell  and  Cross  kept  an  ac- 
count and  cash  with  the  plaintiffs  as  their  bankers;  and  cer- 
tain other  persons  carrying  on  trade  under  the  firm  of  San^ 
derson  and  Co.  kept  an  account  and  cash  with  the  defen- 
dants as  their  bankers.  Before  the  said  24th  May,  a  bill  of 
exchange,  drawn  by  one  T>,  DutCon  upon  Sen^ell  and  Cross, 
dated  21st  March,  1827,  for<£]g8:  19^.^  payable  two  months 
after  date  to  the  order  of  T.  Dutton,  and  indorsed  by  T^ 
Duiton  and  also  by  one  C.  Heginbot/iam,  and  one  «/.  Har"^ 
ris,  and  purporting  to  be  accepted  by  Sewell  and  Cro^,  payr 
able  at  the  plaintiffs',  was  paid  to  the  defendants  by  San- 
derson and  Co.  to  their  credit  with  the  defendants.  Upon 
the  said  24th  May,  the  defendants  presented  the  stpid  bill  tpt 
the  plaintiffs  for  payment,  who,  believing  the  acceptance  to 
be  that  of  Sewell  and  Cross,  paid  to  the  defendants  the 
amount  of  the  said  bill.  On  the  2;)th  May,  the  day  after 
such  payment  was  made,  the  plaintiffs  discovered  that  the 
acceptance  on  the  bill  was  not  the  acceptance  of  Sewell  and 
Cross,  but  that  the  same  was  forged  by .  T.  Dutton  th^ 
drawer  of  the  bill.  The  said  acceptance  was  in  fact  w> 
forged.  On  the  same  25th  May,  about  one  o.'clock,  tho 
plaintiffs  gave  notice  to  the  defendants,  to  J.  Harris  the. 
indorser,  and  to  Sanderson  and  Co.,  that  the  same  was. 
so  forged,  and  that  the  said  payment  had  been  made  by 
them  under  a  mistake,  and  in  ignorance  of  the  acceptance 
being  so  forged,  and  they  requested  the  defendants  to  re- 
pay them  the  said  sum  of  <£l98:  19^*  On  the  same  day, 
one  T.  Gates,  as  attorney  for  the  bankers'  society  for  pro- 
tection against  forgers,  and  of  which  society  the  plaintiffs 
and  defendants  were  members,  sent  the  following  letter  to 
C.  Heginbotham^  the  other  indorser,  and  also  a  like  one  to 
J.  Harris: — "  Sir. — A  bill  of  exchange  bearing  your  iur 
dorsement,  for  <£]98:  19s-i  drawn  by  T.  Dutton,  vind  pur- 
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porting  to  be  accepted  by  Sewell  and  Cross^  and  indorsed 
by  you  to  J.  Harris,  due  yesterday,  has  been  refused  pay- 
f;.  ment,  and  now  lies  with  me,  the  acceptance  being  forged; 

Masteeman.  j^ni  jf  j[jg  same  is  not  taken  up  by  ten  o'clock  to-morrow, 
legal  proceedings  will  be  taken  against  all  parties."  The 
sum  of  <£l98:  19s*  was  entered  by  the  plaintiffs  in  the  day- 
book to  the  debit  of  Sewell  and  Cross,  but  was  not  carried 
into  the  ledger  or  further  charged  to  their  account.  Sander^ 
son  and  Co.  did  not  draw  out  of  the  hands  of  the  defend- 
ants any  sum  of  money  upon  the  credit  or  in  respect  of 
the  said  bill,  and  the  balance  of  moneys  belonging  to  San- 
derson and  Co.  in  the  hands  of  the  defendants  as  their 
bankers,  before,  and  at,  and  after,  the  several  days  before 
mentioned,  greatly  exceeded  the  said  sum  of  <£l98:  19^* 

The  case  was  argued  by  R.  V.  Richards  for  the  plaintiffs, 
and  F.  Pollock  for  the  defendants. 

Cur.  adv.  vult. 

Judgment  was  now  delivered  by 

Bayley,  J. — This  was  an  action  brought  by  Cocks  and 
Co.  bankers  at  Charing  Cross,  to  recover  a  sum  of  money, 
the  amount  of  a  bill  of  exchange,  paid  by  them  to  the  de- 
fendants, on  the  ground  that  they  had  paid  the  money  under 
a  mistake  and  in  ignorance  of  the  facts,  and  were  therefore 
entitled  to  recover  it  back.  The  bill  was  presented  for 
payment  on  the  24th  of  May,  the  day  on  which  it  became 
due.  The  plaintiffs  paid  it,  not  knowing  that  it  was  not 
the  genuine  acceptance  of  Sewell  and  Cross.  On  the  fol- 
lowing day  it  was  discovered  that  the  acceptance  was  a  for- 
gery, and  the  plaintiffs  on  that  day  gave  notice  to  the  defend- 
ants. It  was  insisted  that  the  plaintiffs  were  not  entitled 
to  recover,  inasmuch  as  they,  being  bankers,  were  bound, 
before  they  paid  the  bill,  to  satisfy  themselves  that  the  ac- 
ceptance was  genuine.  On  the  other  hand  it  was  contended 
that  the  plaintiffs,  having  given  notice  of  the  forgery  to  the 
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defendants  on  the  day  next  after  that  on  vihich  the  bill  was         i829. 
paid,  were  entitled  to  recover  back  the  amount,  on  the      ^-^v^^^ 

OoCKS 

ground  that  they  had  paid  the  money  under  a  mistaken  be-  y^ 

lief  that  the  acceptance  was  a  genuine  acceptance  of  Seweli  Masteeman. 
and  Cross ;  and  the  case  of  Wilkinson  v.  Johnson  {a)  was 
relied  on.  But  that  case  differs  from  the  present  in  one 
material  point,  namely,  that  there  the  notice  of  the  forgery 
was  given  on  the  very  same  day  on  which  the  payment  was 
made,  so  as  to  enable  the  defendants  to  send  notice  of  the 
dishonour  to  the  prior  parties  on  that  day.  In  this  case  we 
express  no  opinion  upon  the  point,  whether  the  plaintiffs 
would  have  been  entitled  to  recover  if  notice  of  the  forgery 
had  been  given  to  the  defendants  on  the  very  same  day  on 
which  the  bill  was  paid,  so  as  to  enable  the  defendants  on 
that  day  to  have  sent  notice  to  the  other  parties  on  the  bill. 
But  we  are  all  of  opinion  that  the  holder  of  a  bill  is  entitled 
to  know,  on  the  very  day  on  which  it  becomes  due,  whether 
it  is  honoured  or  dishonoured,  and  that  if  he  receives  the 
money,  and  is  suffered  to  retain  it  during  the  whole  of  that 
day,  the  parties  who  paid  it  cannot  recover  it  back.  It  is 
true  that  the  holder  is  not  bound  by  law,  where  the  bill  is 
dishonoured  by  the  acceptor,  to  take  any  stepsv  against  the 
other  parties  on  the  bill  until  the  day  after  it  is  dishonoured. 
But  he  is  entitled  to  do  so,  if  he  thinks  fit ;  and  the  parties 
who  pay  the  bill  cannot  be  allowed  by  their  negligence  to 
deprive  the  holder  of  any  right  or  privilege.  If  we  were  to 
hold  in  this  case  that  the  plaintiffs  are  entitled  to  recover,  it 
would  be,  in  effect,  deciding  that  the  plaintiffs  might  by 
their  negligence  deprive  the  holder  of  his  right  to  take  steps 
against  the  other  parties  on  the  bill  on  the  day  when  it  be- 
comes due.  Upon  this  ground  we  are  all  of  opinion  that 
the  defendants  are  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  defendants  (6). 

(a)  5.D&  R.403 ;  3B.&C  428.      sent  at  the  argument,  and  concur- 
(6)  It  was  understood  that  the      red  in  this  judgment. 
Lord  Chief  Justice  had  been  pre- 
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1829. 

The  King  v.  The  Inhabitants  of  St.  John,  Devizes. 

A  pauper  nired  ON  appeal  against  an  order  for  the  removal  of  Prudence 
written  agree-   ^Jbrahams  from    Chippenham    to   Devizes,   the    sessions 

ment  to  work    confirmed  the  order,  subject  to  the  opinion  of  this  Court 

in  a  factory  i      r  n       • 

for  four  years    upon  the  following  case : — 

at  weekly  'pjjg  pauper,  being  at  the  time  settled  in  St.  John.  De- 

wages,  and  r      tr.  a 

**  to  observe      vizes,  on  the  6th  February,  1826,  was  hired  by  the  foreman 

wliffre^a^T  °^  ^  ^^'  ^P^^^^'  under  the  following  agreement,  which  was 

to  the  hours  signed  by  the  parties  named  in  it : — 

and  of  work."       "  Prudence  Abrahams^  of  Brumham,  in  the  county  of 

The  rules  Wilts,  silk  winder  or  weaver,  with  the  consent  and  appro- 

WGrG  not 

reduced  into     bation  of  her  father  Robert  Abrahams^  hereby  hires  herself 

writing,  and  ^^  jjj.^  Spiers,  of  Chippenham,  to  work  in  his  factory  as 
were  occasion-     ^         ^     ^  '  *^  ^  "^ 

ally  varied  by   silk  winder  or  weaver,  for  four  years  from  this  day.     Mr. 

the mTuDerwas  ^P^^^^  agrees  to  pay  for  the  services  of  the  said  Prudence 
told  that  she  Abrahams,  for  the  first  year  three  shillings  a  week,  for  the 
twelve  hours  a  second  year  four  shillings  a  week,  for  the  third  year  five 

day: — Held,  shillings  a  week,  and  for  the  fourth  year  six  shillings  a 
first,  that  this  ,,.  .  j-^-  j^ 

was  not  an  ex-  week,  subject  to  a  proportionate  reduction  being  made  for 

ceptive  hinng,  |^gg  ^f  ^^^^  occasioned  by  sickness,  or  her  being  otherwise 

and  that  due  •'.     .  ° 

service  under    absent  from  work.     And  it  is  hereby  agreed  that  the  said 

set^ieinent-  *  Prudence  Abrahams  shall  in  all  things  observe  and  obey  all 
and  secondly,  tfte  rules  and  regulations  of  the  said  Mr,  Spiers,  as  well  with 
communica-     regard  to  the  hours  of*  attendance  and  of  work,  as  the  mode 

tion  made  to  ^^i^  other  particulars  of  working;  and  shall  in  all  things 
the  pauper  .  .  , 

was  not  ad-      whatsoever  conduct  herself  faithfully,  honestly,  and  dili- 

missible  evi-     orently  in  her  said  engagement,  and  as  a  good  servant  ought 

dence  to  ex-      ®        -^  °  ®  ^  °  ® 

plain  the  writ-  to  do.  It  is  also  agreed  that  in  case  the  said  Prudence 
en  agreement.  j^ij-^j^Q^fif^  ^\\d\\  unnecessarily  waste,  or  otherwise  lose,  de- 
stroy, or  make  away  with  the  silk  entrusted  to  her,  she 
shall  pay  such  reasonable  compensation  to  Mr.  Spiers  as 
his  superintendent  shall  appoint.  If  at  the  expiration  of 
the  above  period  the  said  Prudence  Abrahams  shall  have 
behaved  well,  sliall  have  done  her  work  well,  and  shall  in 
every  respect  have  duly  performed  this  engagement,  but 
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not  otherwise,  Mr.  Spiers  promises  to  give  the  said  Pru^f 

(Jence  Abrahams  the  sum  of  3/.  as  a  gratuity  and  reward  for 

her  good  conduct^  over  and  above  the  weekly  wages  above         v, 

specified,  subject  nevertheless  to  any  deduction  which  may    i^*^'*". 

have  accrued  in  respect  of  absence  by  reason  of  sickness 

or  otherwise  above  mentioned/' 

When  the  pauper  executed  the  agreement  the  foreman 
told  her  that  she  must  observe  the  working  hours,  and  if 
certain  work  was  not  done,  must  work  twelve  hours  a  day* 
The  pauper  entered  on  her  service  the  day  she  executed 
the  agreement.  Rules  for  the  factory  had  not  at  that  time 
been  reduced  to  writing.  The  foreman  said  they  existed 
only  in  the  breast  of  the  master,  but  were  known  to  and 
acted  on  by  the  w*ork  people.  They  were  during  the  ser- 
vice of  the  pauper  occasionally  altered  in  some  respects  by 
the  master  alone;  but  the  foreman  stated  that  the  rule  as 
to  the  hours  of  work  was  never  changed.  Time,  however, 
was  at  first  allowed  for  tea,  which  allowance  was  afterwards 
revoked  by  the  master's  sole  authority.  Under  this  hiring 
the  pauper  served  a  year  in  Chippenham,  and  becoming 
afterwards  chargeable,  was  removed  to  St.  John,  Devizes, 
which  removal  was  the  subject  of  appeal.  The  questions 
were,  whether  this  was  an  exceptive  hiring,  and  whether 
the  parol  evidence  was  properly  received. 

Bingham  and  Follett,  in  support  of  the  order  of  sessions. 
This  was  an  exceptive  hiring;  therefore  the  sessions  were 
right  in  holding  that  no  settlement  was  acquired  by  service 
under  it.  If  an  intention  to  except  be  apparent  upon  the 
face  of  the  contract,  that  constitutes  an  exceptive  hiring: 
Rex  V.  North  Niblej/{a).  The  stipulation  that  the  servant 
should  observe  the  rules  of  the  factory  with  regard  to  the 
hours  of  work  and  attendance,  shews  clearly  that  she  was 
not  to  be  under  the  master's  control  at  all  hours,  because 
otherwise  such  a  stipulation  was  wholly  unnecessary.  A 
stipulation  for  "  hours  of  attendance"  on  one  side,  necessa- 

(fl)  5  T.  R.  21. 
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rily  involves  a  right  to  hours  of  non-attendance  on  the 
j^^^j^Q     other,  and  is  never  found  in  hirings  of  domestic  or  agriciil- 
V.  tural  servants,  who  are  always  hired  by  the  year,  the  quar- 

It  E  V I Z  ES 

ter,  the  month,  or  the  week,  without  any  reference  at  all  to 
hours.  If  the  pauper  observed  the  rules  as  to  hours  of 
attendance,  the  master  could  have  no  right  to  her  service 
during  the  hours  of  non-attendance.  Rex  v.  Byker{a\ 
where  the  hiring  was  held  not  to  be  exceptive,  is  a  very 
different  case  from  this,  because  there  the  number  of  hours 
was  introduced  into  the  agreement  merely  as  a  mode  of 
calculating  the  amount  of  wages.  Secondly,  the  parol  evi- 
dence was  properly  received.  The  agreement  referred  to 
certain  rules  and  regulations  as  part  of  the  contract ;  they 
were  not  reduced  into  writing:  they  could,  therefore,  be 
ascertained  only  by  parol  testimony.  Parol  evidence  may  be 
received  to  explain  a  written  instrument.  Rex  v.  Laindon(b), 
where  the  question  being  whether  a  written  contract  to 
learn  a  trade  was  a  contract  of  hiring  and  service  or  of  ap- 
prenticeship, parol  evidence  that  the  person  who  was  to 
learn  the  trade  agreed  to  give  a  premium,  was  admitted. 

Merewether,  Serjt.  and  Awdry^  contrd,  were  stopped  by 
the  Court. 

Bayley,  J. — Where  a  contract  of  hiring  contains  an 
express  exception  of  any  particular  time,  so  that  during 
that  time  the  servant  is  free  from  the  control  of  the  master, 
that  is  not  a  hiring  for  a  year,  and  service  under  it  will  not 
confer  a  settlement.  We  must  look  at  the  contract  itself, 
and  all  the  terms  of  it,  to  see  whether  it  was  of  that  cha- 
racter, and  what  the  real  bargain  was  in  this  case.  The 
contract  was  in  writing,  and  one  of  the  stipulations  was, 
that  the  servant  should  observe  all  the  rules  of  the  factory 
with  regard  to  the  hours  of  attendance  and  of  work.  Now 
the  law  implies  in  every  contract  of  hiring  an  undertaking 
by  the  servant  to  work  at  all  reasonable  hours  when  re- 
(a)  3  D.  &  R.  330;  2  B.  &  C.  114.  (6)  8  T.  R.  379. 
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quired.  In  factories,  the  ordinary  hours  of  working  are, 
generally  speaking,  twelve  hours  a  day;  but  it  by  no  means 
follows  from  thence  that  the  master  may  not  on  extraordinary 
occasions  require  his  servants  to  work  at  other  hours :  and 
whether  he  does  so  or  not,  the  relation  of  master  and  ser- 
vant will  equally  subsist  during  the  whole  of  the  day.  It 
does  not  appear  with  any  precision,  in  this  case,  what  the 
rules  of  the  factory  were  with  regard  to  the  hours  of  work. 
But  suppose  one  of  them,  at  the  time  of  making  the  agree- 
ment, to  have  been,  that  the  servant  should  work  twelve 
hours  a  day,  still,  no  minimum  being  mentioned,  and  the 
rules  being  variable  at  the  pleasure  of  the  master,  who  did 
in  fact  occasionally  vary  them,  a  stipulation  that  the  servant 
should  observe  all  the  rules  of  the  factory  with  regard  to 
the  hours  of  work,  would  not  entitle  the  servant  to  say  that 
the  master  should  not  require  her  to  work  during  any  rea- 
sonable hours.  Such  a  stipulation  does  not  necessarily 
imply  that  the  servant  is  not  to  work  beyond  certain  hours. 
The  true  meaning  of  this  agreement,  therefore,  seems  to 
me  to  be,  that  the  relation  of  master  and  servant  should 
subsist  during  the  whole  of  the  day;  and  I  think  that  there 
is  no  express  exception  in  the  contract,  and  no  remission 
of  the  service  beyond  that  which  the  law  implies  in  every 
contract  of  hiring.  I  am,  therefore,  of  opinion  that  the 
order  of  sessions  must  be  quashed. 
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LiTTLEDALE,  J. — I  am  of  the  same  opinion.  In  order 
to  constitute  a  yearly  hiring  the  contract  must  be  such  that 
the  relation  of  master  and  servant  will  subsist  during  the 
whole  of  the  year,  and  during  the  whole  of  every  day  in  the 
year.  That  is  generally  so,  as  a  matter  of  course,  in  the 
case  of  domestic  servants ;  but  in  the  case  of  servants  era- 
ployed  in  factories  it  is  frequently  not  so,  for  there  the 
contract  often  is,  that  the  servant  shall  work  so  many  hours 
in  the  day.  This,  though  the  hiring  is  in  terms  for  a  year, 
has  in  many  cases  been  decided  to  be  an  exceptive  hiring; 
and  I  think  that  the  law  in  that  respect  has  been  carried  to 
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the  utmost  length.  It  seems  to  me,  that  unless  by  the 
terms  of  such  a  contract  there  is  an  express  exception, 
which  must  necessarily  prevent  the  relation  of  master  and 
servant  from  subsisting  during  the  whole  of  the  jear«  or 
during  the  whole  of  every  day  in  the  year  for  which  the 
contract  is  made,  it  is  a  yearly  hiring.  Here  it  was  part  of 
the  contract  that  the  servant  should  observe  the  rules  of  the 
factory  with  regard  to  the  hours  of  work.  That  is  a  stipu- 
lation which  the  law  implies  in  every  contract  of  hiring,  and 
it  is  impossible  from  thence  to  infer  that  there  was  an  excep- 
tion of  any  period  of  time  during  which  die  relation  of  master 
and  servant  was  not  to  subsist. 


Parke,  J. — I  am  also  of  the  same  opinion.  I  have  no 
doubt  that  what  passed  by  parol  between  the  pauper  and 
the  foreman,  at  the  time  of  making  the  bargain,  was  not 
admissible  evidence  to  explain  what  the  bargain  was.  As 
to  the  supposed  exception  in  the  agreement,  the  stipulation 
that  the  servant  will  obey  the  rules  of  the  factory,  is  really 
no  more  than  a  stipulation  to  obey  the  orders  of  her  master, 
and  that  the  law  implies  in  every  contract  of  hiring. 

Order  of  Sessions  quashed  (a). 
(a)  Vide  Rex  v.  Birminghaniy  post  69  U 


Relief  given  by 
ODe  parish  to  a 
pauper  resid- 
ing in  another, 
is  primft  facie 
evidence  of 
his  being 
settled  in  the 
relieving 
parish;  but 
though  the 
sessions  may 
properly  net 
upon  such  evi- 
dence, they 
are  not  bound 
to  do  so. 


The  King  v.  The  Inhabitants  of  Yarwell. 

1  WO  justices,  by  their  order,  removed  Thomas  Ireson, 
his  wife,  and  their  children,  from  the  parish  of  Yarwell,  in 
the  county  of  Northampton,  to  the  parish  of  Stibbington, 
in  the  county  of  Huntingdon;  and  the  sessions,  on  appeal* 
quashed  the  order,  subject  to  the  opinion  of  this  Court 
upon  the  following  case: — 

The  respondents  proved,  by  the  pauper  and  his  wife, 
that  the  appellants  had,  about  twenty-eight  or  twenty-nine 
years  ago,  and  at  three  or  four  times  subsequently,  the  last 
being  ten  years  ago,  relieved  the  pauper  and  his  family 


The  KiNto 
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while  they  were  residing  in  the  resppndent  parish.  When 
they  wanted  relief,  they  applied  to  the  parish  officers  of  the 
appellant  parish  for  work,  and  as  they  could  not  find  it  for  », 

theniy  they  allowed  the  family  twelve  sliillings  a  week.  It  *^*^*w.. 
waa  the  pauper's  wife  who  applied  for  relief  upon  all  those 
occasions  except  one,  when  the  application  was  made  h(j 
the  pauper  himself.  He  had  been  once  examined  by  the 
appellants,  and  stated  that  he  had  been  an  apprentice  in 
their  parish.  The  appellants  also,  within  the  last  six  years, 
and  while  the  pauper  was  resident  in  the  respondent  parish, 
paid  the  expenses, of  his  wife's  confinement  in  a  Ipnatic 
asylum  at  Peterborough. 

Campbell  and  Miller,  in  support  of  the  order  of  sessions. 
Upon  this  evidence  the  sessions  would  have  been  warranted 
in  inferring  a  settlement  in  the  appellant  parish^  but  they 
were  not  bound  to  do  so.  Relief  is  only  evidence  of  the 
opinion  of  the  parish  officers  that  the  pauper  is  settled  ia 
the  relieving  parish.  That  opinion  may  prove  erroneous^ 
and  if  so,  they  are  not  concluded  by  acts  done  under  its 
influence.  The  respondents  might  have  proved  the  fact  of 
a  settlement  acquired  in  the  appellant  parish,  instead  of 
which  they  chose  to  rest  their  case  upon  presumptive  evi- 
dence only.  That  evidence  did  not  convince  the  sessions, 
and  they  were  at  liberty  to  reject  the  presumption  suggested 
to  them.  The  leading  cases  upon  this  subject  are.  Rex  v. 
Stanley-cum"  Wrenthorpe  (a),  and  Rex  v.  Edwimtowe  (Jb\ 
but  they  only  shew  that  the  sessions  may  infer  a  settlement 
from  evidence  of  relief,  not  that  they  are  bound  to  do  so. 

Humfrey^  contrd.  The  sessions  were  clearly  wrong. 
There  were  no  premises  to  warrant  the  conclusion  which 
they  drew.  The  only  rational  conclusion  resulting  from 
the  evidence  was,  that  the  pauper  was  settled  in  the  parish 
of  Yarwell.  Such  evidence,  unexplained,  has  always  been 
deemed  sufficient,  at  least  as  a  prim^  facie  case,  throwing 

(fl)  15  East,  350.  (6)  8  B.  &  C.  671. 
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1829.        the  onus  upon  the  opposite  party.     He  cited  Rex  v.  Wake- 

^"-■"^^^^      fielded). 
The  Kino    "^        ^  ' 

Yabwell.  Bayley,  J. — The  sessions  have  sent  a  case  for  our  con- 
sideration, but  they  have  not  thought  proper  to  state  what 
question  they  wished  us  to  answer.  They  have  stated  a 
strong  prirn^  facie  case,  from  which  they  were  certainly  free 
to  draw  the  conclusion  that  the  pauper  was  settled  in  the 
parish  of  Stibbington ;  but  they  were  as  certainly  not  bound 
to  do  so.  It  was  a  question  simply  and  purely  for  them. 
The  pauper  was  examined  as  a  witness,  and  he  might  have 
been  interrogated  upon  the  fact  whether  he  had  ever  gained 
a  settlement  in  the  appellant  parish,  by  apprenticeship  or 
otherwise,  or  whether  there  were  reasonable  grounds  for 
concluding  that  he  had  done  so.  Finding  that  he  was  not 
so  interrogated,  the  sessions  may  have  thought  it  improper 
to  act  on  mere  presumptive  evidence  of  a  settlement,  when 
the  respondents  might  have  proved  the  fact  of  a  settlement 
acquired  in  the  appellant  parish.  At  any  rate  it  was  a 
question  for  them,  and  we  are  not  at  liberty  to  disturb  their 
finding. 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 

Parke,  J. — If  the  sessions  had  asked  us  whether  there 
was  primsL  facie  evidence  of  a  settlement  in  the  appellant 
parish,  I,  for  one,  should  have  answered  that  there  was, 
and  that  they  might  properly  have  acted  upon  it.  If  they 
had  asked  whether  they  were  bound  to  do  so,  I  should 
have  answered  that  they  were  not. 

Order  of  Sessions  confirmed. 
(a)  5  East,  335;  1  Smith,  512. 
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Early  v,  Garrett  and  Lankester.  w!^^ 

Assumpsit,  for  money  had  and  received.  Plea,  the  The  purchaser 
general  issue.  At  the  trial  before  lAtikdale,  J.,  at  the  cannot  recover 
Hants  Lent  assizes,  1829,  the  case  was  this: — ^The  action  back  his  pur- 

cn&se*nionev 

was  brought  for  111/.,  the  purchase-money  of  a  piece  of  on  the  ground 
land,  paid  by  the  plaintiflF  to  the  defendants.    The  land  was  ^^^^^^^^f^^^^;^ 
originally  part  of  the  glebe  of  the  rectory  of  St.  Mary,  feet  in  the  title 
Southampton,  and  had  been  taken  by  a  canal  company  ^^thout^prov'-'^' 
under  an  act  of  parliament  passed  in  1795.     The  rector,  ing  that  such 

_.-_,,.,  .         ,  ,  concealment 

Dr.  North,  did  not  receive  the  purchase-money  or  execute  ^as  fraudu- 

any  conveyance  of  the  land,  but  in  1799  he  granted  a  lease  lent;  and  die 
"^  "*  °         .  Question  of 

of  that  and  other  land  to  one  Fox  for  99  years,  if  he.  Dr.  traud  is 
North,  should  so  long  continue  rector.  The  canal  was  f^^o^:u,Jl^ 
abandoned,  and  in  1813  Fox  gave  up  his  lease  to  his  son, 
who  held  the  land  till  1823,  when  he  let  one  Cox  into  pos- 
session, under  an  agreement  to  pay  4/.  rent  the  first  year, 
and  5L  afterwards,  with  a  power  of  re-entry  in  default  of 
payment.  The  agreement  recited  that  the  land  was  held 
under  lease  from  Dr.  North.  Cox  paid  rent  to  Fox  during 
two  years.  Cox  built  a  house  upon  the  land,  and  in  1825 
agreed  to  sell  the  property  to  one  Coward  for  60/.,  and  on 
the  2d  of  April  in  that  year  a  feoffment  was  executed,  and 
livery  of  seisin  given,  and  afterwards  a  fine  was  levied. 
Coward  afterwards  became  bankrupt.  The  defendants 
were  his  assignees.  The  plaintiff  owing  money  to  the  de- 
fendant Lankester,  proposed  to  sell  him  a  freehold  estate, 
which  Lankester  agreed  to  buy,  provided  the  plaintiff  would 
buy  of  him  and  Garrett,  the  other  defendant,  the  land  in 
question,  to  which  the  plaintiff  agreed.  By  agreement  of 
5th  April,  1825,  made  between  the  plaintiff  and  the  de- 
fendants, reciting  that  the  plaintiff  had  paid  111/,  for  the 
land  in  question,  the  defendants  agreed  to  convey  to  the 
plaintiff,  his  heirs  and  assigns,  the  messuage  and  tenement 
therein  particularly  described;  such  conveyance  to  contain 
the  following  covenants  only  on  the  part  of  the  defendants; 
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18S9.         that  is  to  say,  that  they  had  not  done  or  permitted  any 
act  whereby  the  premises  were  affected  in  title  or  other- 
wise ;  that  all  persons  claiming  under  them  should  do  such 
further  acts  as  might  lawfully  and  reasonably  be  required 
by  the  plaintiff,  his  heirs  and  assigns,  and  at  his  and  their 
own  expense;  but  so  that  the  defendants,  or  either  of  them 
9hould  not  be  obliged  to  enter  into  any  form  of  covenant 
whereby  they  might  in  any  manner  warrant  the  title  to  the 
premises  or  the  validity  of  the  commission  of  bankruptcy 
against  Coward,  or  any  proceedings  taken  under  the  sanie ; 
the  plaintiff  having  agreed  to  accept  a.  conveyance  of  such 
right  or  title  as  the  defendants  might  have,  with  all  faults 
and  defects,  if  any.     The  attorney  who  prepared  this  agree- 
ment on  behalf  of  both  parties  deposed,  that  prior  to  its 
execution  the  defendants  produced  to  him  the  feoffment, 
and  praecipe,  and  concord  of  fine,  and  stated  that  there  were 
no  other  documents  except  the  proceedings  under  CowartTs 
commission, — that  the  plaintiff  then  inquired  of  the  de- 
fendants whether  any  rent  had  ever  been  paid — and  that 
the  defendants  replied  that  no  rent  had  ever  beeii  paid, 
either  by  Coward,  or  by  any  person  under  whom  he  claimed. 
On  the  2Sth  May,  1828,  Fox,  not  having  received  any  rent 
for  three  years,  demanded  possession,  which  being  refused, 
he  brought  ejectment,  obtained  judgment,  and  executed  a 
writ  of  possession.     Upon  this  evidence  it  was  contended 
for  the  plaintiff,  that  the  consideration  for  which  he  had 
paid  the  purchase-money  had  failed,  and  that  he  was  entitled 
to  recover  back  the  amount.     The  learned  judge  told  the 
jury  that  if  the  defendants  knew  at  the  time  of  executing 
the  agreement  that  rent  had  been  paid  to  Fox,  their  sup* 
pression  of  that  fact  was  fraudulent,  and  the  plaintiff  was 
entitled  to  recover;  but  that  if  the  defendants  really  be- 
lieved that  no  rent  had  ever  been  paid  to  Fox,  the  sup- 
pression was  not  fraudulent,  and  they  were  not  liable:  and 
he  directed  them  to  find  for  the  plaintiff,  if  they  thought 
that  the  defendants  knew  that  rent  had  been  paid  to  Fox, 
if  otherwise,  for  the  defendants.     The  jury  found  for  the 
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defendants.    A  rule  nisi  for  a  new  trial  having  afterwards 
been  granted, 

C.  F.  Williams  and  Maret  now  shewed  cause.  Where 
the  purchase-money  of  an  estate  has  been  paid,  and  a  con- 
vejance  executed,  and  the  purchaser  is  ousted  by  a  title  to 
which  the  covenants  between  him  and  the  vendor  do  not 
extend,  he  cannot  recover  back  the  purchase-money.  Where 
the  defect  does  not  appear  upon  the  title  deeds,  and  the 
vendor  knows  of  the  defect  but  suppresses  it  from  the  pur- 
chaser, the  suppression  is  fraudulent,  and  the  purchaser 
may  recover  back  the  purchase- money.  But  in  an  action 
brought  for  that  purpose  it  would  be  necessary  to  allege 
and  to  prove  that  the  vendor  knew  of  the  defect  and  fraudu- 
lently suppressed  it.  In  this  case  the  jury  have  negatived 
fraud,  for  they  found,  in  effect,  that  the  defendants  did  not 
know  that  rent  had  ever  been  paid  to  Fox. 

Follett,  (£.  Lawes,  Seijt,  was  with  him^)  contrd.  The 
plaintiff  is  entitled  to  recover.  The  language  of  the  agree- 
ment between  the  parties  clearly  shews  that  the  defendants 
knew  there  was  some  defect  in  the  title.  Then  they  were 
bound  to  disclose  that  fact,  and  their  concealment  of  it  was 
a  fraud.  It  is  not  necessary,  to  constitute  fraud  in  such  a 
cafe,  that  a  direct  falsehood  should  be  uttered  ;  the  sup- 
pression of  a  fact  within  the  knowledge  of  the  party  Is  suf- 
ficient. In  Cripps  y.  Reade  (a)  a  lease  was  sold  to  the 
plaintiff  by  the  defendant  as  administrator,  without  any 
regular  assignment  or  other  conveyance ;  but  at  the  time 
of  sale  the  defendant  said  that  the  premises  were  his  pro- 
perty to  do  as  he  liked  with,  and  if  any  thing  happened,  he 
would  see  the  plaintiff  righted.  Afterwards,  the  defendant's 
letters  of  administration  were  repealed,  and  the  plaintiff 
was  turned  out  of  possession  by  a  recovery  in  ejectment  at 
the  suit  of  the  new  administrator ;  whereupon  the  plaintiff 
brought  an  action  for  money  had  and  received  against  the 
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defendant  to  recover  the  consideration  paid  Sot  the  lease. 
And  it  was  holden  that  it  would  well  lie^  Lord  Kenton 
observing  that  he  did  not  wish  to  disturb  the  rule  of  caveat 
emptor  adopted  in  Bree  v.  Holbeach  (a)  and  other  cases^ 
where  a  regular  conveyance  was  made,  to  which  other  cove* 
nants  ought  not  to  be  added ;  for  in  general  the  seller 
covenanted  for  his  own  acts  and  those  of  his  ancestors  only, 
in  which  respect  the  case  of  a  mortgagee  differed,  as  a 
mortgagor  covenanted  that,  at  all  events,  he  had  a  good 
title ;  but  here  the  whole  passed  by  parol,  and  it  proceeded 
upon  a  misapprehension  by  both  parties  that  the  defendant 
was  the  legal  administrator  of  the  lessee,  though  it  turned 
out  afterwards  that  he  was  not.  As,  therefore^  the  money 
was  paid  by  mistake,  he  thought  that  an  action  for  money 
had  and  received  would  lie  to  recover  it  back.  So  here,  if 
there  was  no  direct  fraud  or  misrepresentation,  there  was, 
at  all  events,  a  misapprehension  on  the  part  of  the  defend* 
ants ;  and  even  in  that  view  of  the  case,  the  plaintiff  is  en- 
titled to  recover  back  his  purchase-money. 

Bayley,  J. — It  was  left  to  the  jury,  as  a  question  of 
fact,  whether  the  defendants  really  believed  that  no  rent  had 
ever  been  paid  to  Fox;  and  the  jury  found  that  the  defendants 
did  so  believe.  That  being  so,  their  statement  that  no  rent 
ever  had  been  paid,  though  false  in  fact,  was  not  fraudulent. 
I  make  no  distinction  between  an  active  and  a  passive  com- 
munication; for  a  fraudulent  concealment  is  as  bad  as  a  wilful 
misrepresentation.  A  fraudulent  concealment  by  the  seller  of 
a  fact  which  he  ought  to  communicate,  would  undoubtedly 
vitiate  the  sale ;  but  in  order  to  have  that  effect  the  con- 
cealment must  be  fraudulent.  Here  the  jury  have  found 
that  the  defendants  had  no  knowledge  that  rent  had  been 
paid  to  Fox ;  there  was,  therefore,  no  fraudulent  conceal- 
ment, and  the  plaintiff  is  not  entitled  to  recover.  It  follows 
that  the  verdict  is  right,  and  that  the  rule  for  a  new  trial 
must  be  discharged. 

LiTTLEDALE.  J. — In  Springwcll  v.  Allen  (A),  which  was 

(a)  Doug.  654.  (6)  2  East,  448,  n. 
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an  action  on  the  case  for  selling  a  horse  as  the  defendant's  1829. 
own,  when  in  truth  it  was  the  horse  of  another,  it  appeared 
that  the  defendant  bought  the  horse  in  Sniithfield,  but  bad 
not  taken  the  usual  precaution  of  having  the  horse  legally 
tolled ;  yet  as  the  plaintiff  could  not  prove  that  the  defend- 
ant knew  that  the  horse  belonged  to  another,  the  plaintiff 
was  nonsuited ;  for  the  scienter,  or  fraud,  is  the  gist  of  the 
action  where  there  is  not  a  warranty ;  where  there  15  a  war- 
ranty, the  party  takes  upon  himself  the  knowledge  of  the 
title  to  the  horse,  and  of  his  qualities.  I  thought  that  was 
an  analogous  case  to  the  present,  and,  therefore,  left  it  to 
the  jury  to  say  whether  the  concealment  was  fraudulent 
or  not. 

Parke,  J. — It  is  established  by  the  authorities  that  the 
purchaser  cannot  recover,  unless  he  proves  fraud  on  the 
part  of  the  seller.  Here  the  plaintiff  purchased  the  land  with 
all  faults  and  defects  of  title.  That  being  so,  I  think  it  was 
properly  a  question  for  the  jury  whether  the  concealment 
was  fraudulent  or  not,  and  that  was,  in  substance,  the 
question  left  to  them.  They  have  found  by  their  verdict 
that  there  was  no  fraudulent  concealment ;  and  I  see  no 
ground  for  disturbing  that  finding. 

Rule  discharged. 


The  King  v.  The  Inhabitants  of  Birmingham.  ^ 

1  WO  justices,  by  their  order,  removed  William  Siean,  his  A  pauper  was 
wife,  and  their  children,  from  the  parish  of  Birmingham  to    ^^^  ^^  ^^  g^ 
the  township  of  Atherstone,  both  in  the  county  of  Warwick;  »  week,  to 
and  the  sessions,  on  appeal,  confirmed  the  order,  subject  jn  the  morning 

to  the  opinion  of  this  Court  upon  the  following  case: —        till  seven  in  the 

*^  .  *^      .  ^  evening,anato 

The  pauper,  IVilliam  Slean,  bemg  settled  at  Atherstone,  make  as  much 

and  unmarried,  went  to  live  with  James  Owen,  a  button-  °u*ggf»>__^  ^ 
caster,  of  Birmingham.     After  he  bad  been  with  him  some  Held,  an  ex- 
time,  Owen  hired  him  for  a  year  at  4s.  6d.  a  week;  nothing  ^j^^ice  under 

was  said  about  Sundays.     It  was  a  part  of  the  terms  of  which  con- 

ferred  no 
Y  Y  2  settlement. 
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hiring  that  the  pauper  was  to  work  from  six  in  the  morning 
to  seven  in  the  evening,  and  might  make  as  much   over^ 
V.  work  as  he  chose.     He  received  earnest  when  he  was  hired. 

Birmingham,  jj^  served  his  master  under  this  contract  for  a  year,  during 

which  he  lived  in  his.  master's  house  and  boarded  himself. 
He  lived  there  on  Sundays  as  well  as  week  days^  and  on 
Sunday  morning  he  used  to  ask  if  there  was  any  thing  to  be 
done,  and  if  there  was,  he  did  it.  He  made  a  good  deal  of 
money  by  overwork,  but  never  did  any  for  any  one  but  his 
master,  and  was  never  paid  for  it  but  by  him :  he  was  al- 
lowed 2</.  an  hour  for  overwork.  At  the  expiration  of  the 
first  year,  he  was  hired  by  Owen  for  a  second  year  on  the 
same  terms,  except  that  he  was  to  have  5s»  6d,  a  week 
wages,  and  4d.  an  hour  overwork.  He  served  the  whole  of 
the  second  year.  He  was  then  hired  for  and  served  a  third 
year  upon  the  same  terms,  except  that  he  was  to  have  &• 
a  week  wages,  and  6d,  an  hour  overwork. 

Goulburn,  Serjt.,  and  Amos,  in  support  of  the  order  of 
sessions.  This  was  an  exceptive  hiring,  and  the  pauper 
gained  no  settlement  by  service  under  it.  Unless  the  ser- 
vant is  under  the  control  of  the  master  during  the  whole 
year,  that  is,  during  the  whole  of  every  day  in  the  year  (a), 
it  is  not  a  good  hiring  for  a  year.  Here  he  was  not  so.  It 
was  held  in  B.ex  v.  Norih  Niblej/  (6)  that  a  service  under  a 
hiring  for  five  years  as  a  colt  shearman,  to  work  twelve 
hours  each  day,  would  not  give  a  settlement,  because  the 
parties  did  not  stand  in  the  relation  of  master  and  servant 
except  for  particular  hours  in  the  day ;  the  servant  was 
under  the  master's  control  during  the  twelve  hours  only, 
and  could  not  be  compelled  to  work  at  other  hours.  Here 
the  relation  of  master  and  servant  continued  during  thirteen 
hours  a  day  only ;  the  servant  was  under  the  master's  con- 
trol during  those  hours  only,  and  could  not  be  compelled 

(a)  See  the  judgment  of  IaUU'         (6)  5  T.  R.  21. 
dale,  J.,  in  Rex  v.  iS^  John,  Devizes, 
ante^  683. 
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to  work  at  other  hours.  Rex  v.  Byker{a)  is  distinguishable 
from  the  present  case,  because  there  time  was  mentioned  tiT^k^^ 
merely  as  the  measure  of  wages ;  here  the  pauper  was  at  _  v. 
all  events  to  receive  4s.  6cf.  a  week,  and  to  work  from  six 
in  the  morning  till  seven  in  the  evenii^ ;  therefore  time  was 
Dot  mentioned  as  the  measure  of  wages.  [Baylet/,  3.  Is 
not  Rex  v.  Kingswinford  (b)  very  like  the  present  case?] 
They  are  scarcely  distinguishable.  There  a  servant  agreed 
by  covenant  to  serve  as  an  artificer  for  seven  years,  and  that 
he  would  not  work  for  any  other  person,  but  would  con- 
tinue  and  be  in  the  service  from  six  in  the  morning  till 
seven  in  the  evening  of  each  day,  except  on  Sundays. 
This  was  held  to  be  a  covenant  to  serve  only  thirteen  hours 
on  working  days,  and  to  be  his  own  master  on  Sundays ; 
for  the  expression  of  so  many  hours  is  the  exclusion  of  the 
rest,  and,  therefore,  no  settlement  can  be  gained  by  service 
under  it.  And  it  was  thought  to  make  no  difference  that 
the  servant  occasionally  worked  in  the  night-time,  and  often 
went  on  errands  for  his  master  on  Sundays ;  for  where  the 
contract  is  explicit,  it  is  not  how  much  the  servant  actually 
does,  but  what  he  has  agreed  to  do,  that  is  to  be  con- 
sidered. 

Hill,  contrd.  This  was  a  good  hiring  for  a  year,  for 
there  is  no  express  exception  in  the  contract  (c).  The  con* 
trol  of  the  master  over  the  servant  never  ceased  throughout 
the  year ;  and  that  is  the  true  test.  The  servant  boarded 
and  lodged  in  the  master's  house,  which  is  a  strong  circum- 
stance to  shew  a  yearly  hiring.  IParke,  J.  He  boarded 
bimself>  and  lodged  in  his  master's  house :  but  it  was  no 
part  of  the  contract  that  he  should  lodge  there.]  The 
master  by  the  contract  claims  to  have  work  during  thirteen 
hours  a  day ;  but  he  does  not  thereby  necessarily  or  ex- 
pressly exclude  any  hour,  and  the  mention  of  time  seems 
rather  to  have  been  adopted  as  a  measure  of  wages.     The 

(a)  3  D.  &  R.  330 ;  2  B.  &  C.  1 14.  (c)  See  Rex  v.  SL  John,  Devizes, 

{b)  4T.  R.219.  <iii/f,683. 
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law  would  hardly  compel  a  labour  of  more  thaa  thirteen 
hours  a  day.     The  pauper  never  worked  for  any  other 
V,  person,  and  frequently  worked  on  Sundays.      In  Rex  v. 

Byker(a),  the  pauper  was  hired  for  a  year  at  ls»  lOd.  for  a 
good  day's  work,  not  exceeding  fourteen  hours,  and  2</.  a 
day  additional  when  that  time  was  exceeded,  and  it  was 
held  that  this  was  a  conditional  and  not  an  exceptive  con- 
tract, and  that  the  pauper  who  had  served  under  it  for  one 
whole  year  thereby  gained  a  settlement. 

Bayley,  J. — This  is  a  very  different  case  from  Rex  v. 
Byker,  There  the  pauper  was  hired  by  indenture^  at 
the  wages  of  l5.  lOJ.  for  a  good  day's  work,  not  exceeding 
fourteen  hours,  and  2c/.  per  day  additional  when  that  time 
was  exceeded.  A  service  of  more  than  fourteen  hours  a  daj 
was  clearly  contemplated  there,  and  the  Court  thought  that 
the  time  was  mentioned  merely  as  the  measure  of  wages, 
that  the  contract  did  not  impose  any  limit  upon  what  might 
reasonably  be  required  by  the  master,  and  that  the  relation 
of  master  and  servant  subsisted  during  the  whole  twenty- 
four  hours*  Here  the  stipulations  are  that  the  servant  shall 
receive  fixed  wages,  that  he  shall  work  from  six  in  the 
morning  till  seven  in  the  evening,  and  that  he  may  make  as 
much  overwork  as  he  chuses.  But  he  could  not  have  been 
compelled  to  make  any  overwork ;  he  had  a  right  any  and 
every  evening  to  say  to  his  master,  "  I  have  worked  thir- 
teen hours  to  day,  and  I  will  work  no  more  till  to-morrow." 
This  is  clearly  an  exception  in  the  contract,  limiting  the 
control  of  the  master  over  the  servant  to  thirteen  hours  a 
day  ;  beyond  that  period  the  master  had  no  right  to  compel 
work,  nor  was  the  servant  under  any  obligation  to  perform  it. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion. 

Parke,  J. — I  think  this  is  a  very  clear  case  of  exceptive 
hiring. 

Order  of  Sessions  confirmed. 

(fl)  3  D.  &  R.  S30 ;  2  B.  &  C.  114. 
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The  King  v.  The  Inhabitants  of  Taunton  St.  James.        v^k^-O 

1  WO  justices,  by  their  order,  removed  fV.  G.  Palmer,  his  A  local  militia- 
wife  and  children,  from  the  parish  of  Taunton  St.  James  to  ^f"to*^rve™" 
the  parish  of  Milverton,  both  in  the  county  of  Somerset ;  for  a  year, 
and  the  sessions,  on  appeal,  quashed  the  order,  subject  to  closing  to  his 
the  opinion  of  this  Court  upon  the  following  case: —  master  the  fact 

mi  1.1-  -I  1-       1    •         I       ^"^^  "®  ^^S  *" 

Ine  pauper,  aged  about  thirty-eight  years,  lived  m  the  the  militia: — 
parish  of  Langford  Budville,  in  Somersetshire,  till  he  was  "^^^'  ^J'^^'*"* 

■^  °  '  ^       was  not  a  law- 

about  seven  years  of  age,  when  he  was  bound  apprentice  ful  hiring  with- 
by  the  parish  officers  to  Mr.  John  Locke,  of  that  parish,  J,°  ^-,  ^'  ^  ^^^ 
yeoman,  and  served  him  in  that  parish  till  he,  the  pauper,  servant  not  be- 

1  1        mi  r  1  ingsui  juris,  or 

was  twenty-one  years  old.      Ihe  pauper  afterwards,    at  capable  of  so 
Lady-day,  1811,  hired  himself  as  servant  in  husbandry  for  hinn^  himself, 

'        "^  -^  notwithstand- 

a  year  from  that  time  to  Mr.  Thomas  Handford  of  Mil-  ingtheprovi- 

verton;  and  after  serving    him   three  months,    having   a^  3^"* ^ij^^g 

Christmas  preceding  volunteered  into  the  local  militia,  he  15  &  24,  the 

went  out  into  actual  service  for  three  weeks,  and  then  re-  ^^^  ;„  fo^ce  at 

turned  to  Mr.  Handford! %  service  till  Lady-day,  1812,  and  the  time. 

then  received  his  wages  after  deducting  for  the  three  weeks 

he  was  absent  in  the  militia.     The  pauper's    agreement 

with  Mr.  Handford  was  for  a  year's  service,  at  the  wages 

of  1 1/.  and  his  board  and  lodging.    The  pauper  did  not  tell 

Mr.  Handford,  when  he  first  bargained  with  him,  that  he 

was  in  the  militia ;  but  told  him  a  week  or  two  afterwards ; 

and  Mr*  Handford  said  it  did  not  signify,  for  the  pauper 

could,  at  the  end  of  the  year,  deduct  for  the  time  be  was 

absent. 


Rogers  and  Bere,  in  support  of  the  order  of  sessions. 
The  recent  case  of  Rex  v.  Holsworthy  (a)  is  decisive  of  the 
present.  There  a  militia-man  hired  himself  for  a  year,  and 
served  a  year  under  such  hiring.  It  did  not  appear  that  at 
the  time  of  the  hiring  he  told  his  master  that  he  was  a 
militia-man.     It  was  held  that  he   gained  no  settlement, 

(a)  9  D.  &  R.  S22;  6  B.  &  C.  283. 
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And  upon  two  grounds,  both  of  which  apply  to  the  present 
case ;  firsts  that  the  pauper,  at  the  time  of  the  hiring,  was 
not  capable  of  making  a  contract^  so  as  to  give  t6e  master  a 
control  over  his  services  during  the  year;  and  secondlj, 
that  as  the  pauper  did  not  communicate  to  his  master  that 
he  had  entered  into  the  militia,  the  hiring  was  not  condi- 
tional, but  an  absolute  hiring  for  a  year  (a).  Here  the 
pauper,  at  the  time  of  the  hiring,  did  ndt  communicate  to 
his  master  that  he  had  volunteered  into  the  militia ;  there* 
fore  he  entered  into  an  absolute  contract,  which  he  was 
incapable  of  doing.  The  fact  here,  of  the  pauper's  dis- 
ability being  afterwards  communicated  to  the  master,  cannot 
alter  the  case,  because  the  contract  was  already  made;  or  if 
it  can  be  considered  that  a  new  contract  was  made  at  the 
time  of  the  communication,  that  was  not  a  contract  for  a 
year:  Rex  v.  Sulgrave{b),  Rex  v.  Rushall (c).  But  even 
if  that  contract  had  been  sufficient,  still  there  was  not  a 
continuing  service  under  it  sufficient  to  confer  a  settlement. 
This  appears  from  the  judgment  of  Bay  ley  ^  J.  in  Rex  v. 
Hohworthy  (d).  The  other  side  will  probably  rely  upon 
the  cases  of  Rex  v.  Winchcomb{e),  and  Rex  v.  Wester^ 
ieighif),  but  they  were  virtually  overruled  by  the  case  of 
Rex  V.  BeauUeu  (g).  The  interval  which  occurred  while 
the  pauper  was  serving  in  the  militia,  cannot  be  considered 
as  dispensed  with  by  the  master^  for  he  cannot  be  said  to 
have  dispensed  with  a  service  which  he  could  not  enforce; 
and  the  pauper  was  compelled  to  serve  in  the  militia  by  a 
power  paramount  to  that  of  the  master.  It  will,  perhaps, 
be  attempted  to  draw  a  distinction  between  liability  to  serve 
in  the  general  and  liability  to  serve  in  the  local  militia ; 
but  the  Court  will  find  that  no  such  distinction  can  be 
sustained. 


(a)  See  the  judgment   of  Hoi' 
roi/d,  J.  9  D.  &  R.  327. 
'    (6)  2  T.  R.  376. 

(f)  7  East,  471. 


(d)  9  D.&  R.d26. 

(e)  Cald.  94;  Doug.  391 
(/)  Burr.  S.  C.  753. 

g)  SM  &S.  229. 
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Erie  and  Follett,  contnl.    The  contract  of  hiring  entered 
into  in  this  case  is  in  express  terms  rendered  effectual  to     Tir^^G 
confer  a  settlement  by  the  militia  act  in  force  at  the  time,  v. 

48  Geo.  3^  c.  111.     It  is  provided  by  the  fifteenth  section     St.  James. 
of  that   statute,  ''  that  no  ballot,  inrolment,  and  service 
under  that  act,  shall  extend  to  make  void,  or  in  any  manner 
to  affect  any  indenture  of  apprenticeship,  or  contract  of 
service,  between  Any  master  or  servant,  notwithstanding  any 
covenant  or  agreement  in  any  such  indenture  or  contract: 
and  that  no  service  under  that  act  of  any  apprentice  or 
servant  shall  be  deemed,  or  construed  and  taken  to  be  an 
absence  from  service,  or  a  breach  of  any  covenant  or  agree-     ^ 
men^  as  to  any  service,  or  absence  from  service,  in  any 
indenture  of  apprenticeship  or  contract  of  service."     [£tV- 
tledale,  J.  I  think  that  clause  clearly  applies  retrospectively 
to  services  previously  entered  into;  to  contracts  existing  at 
the  time  of  the  inrolment:  not  prospectively  to  contracts 
made  afterwards.]    The  words  used  in  that  section  are 
**  any  contract,"  and  **  any  service  ;"  those  words,  taken  in 
their  ordinary  sense,  must  mean  all  contracts  and  services, 
whether  entered  into  or  existing  before  or  after  the  inrol- 
ment.    [Littledahy  J.  Suppose  the  words  ''  or  in  any  man- 
ner to  affect"  had  been  omitted,  and  the  only  words  used 
bad  been  **  to  make  void  any  indenture  of  apprenticeship 
or  contract  of  service ;"  would  not  that  section  then  have 
been  confined  to  contracts  existing  at  the  time  of  the  in- 
rolment?]     The  words   ''  in   any  manner  to  affect"  are 
words  of  substance,  and  cannot  be  rejected.     The  pauper 
in  this  case  was  a  volunteer,  but  the  twenty-fourth  section 
of  the  act  declares,  that  all  persons  voluntarily  inrolling 
themselves  shall  serve  in  the  same  manner,  and  under  the 
same  regulations,  and  subject  to  the  same  provisions,  as  if 
they   had  been  balloted  for  under  the  act.     That  shews 
that  the  statute  was  intended  to  have  a  general,  and  indeed 
an  universal  operation.      Subsequent  militia  acts  passed 
which  made  no  alteration  in  the  law  at  all  affecting  this 
question ;  and  they  were  all  repealed  by  the  52  Geo,  3,  c. 
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68»  the  sixty-third  section  of  which  contains  the  original 
jl^^^Q     provision  as  to  service,      [Bayley,  J.   But  the  words  of 
V'  that  section,  by  reference  to  the  sixtieth  section,  are  clearlj 

St.  James,  confined  to  contracts  existing  at  the  time  of  the  inrolment. 
That  is  a  legislative  exposition  of  their  meaning  in  the 
prior  statute,  for  the  same  words  applied  to  the  same  sub- 
ject-matter in  statutes  in  pari  materia,  ought  to  receive  the 
same  construction.]  The  words  of  the  fifteenth  section  of 
the  48  Geo,  3,  c.  Ill,  must  be  construed  according  to  their 
plain  and  ordinary  meaning,  and  not  by  reference  to  the 
meaning  in  which  they  are  used  in  another  statute  subse- 
quently made.  But,  independently  of  the  statute,  there  is 
a  sufficient  hiring  and  service  here  to  confer  a  settlement. 
Rex  v.  We$terleigh{a),  and  Rex  v.  Winchcomb{b)f  are  ex* 
tremely  strong  authorities ;  the  former  was  much  considered 
in  the  latter;  and  neither  of  them  has  ever  been  overruled. 
\^Bayley,  J.  But  in  both  those  cases  the  fact  of  the  servant 
being  in  the  militia  was  communicated  to  the  master  at  the 
time  of  the  hiring.  That  is  the  important  distinction  be- 
tween those  cases  and  the  present.]  In  this  case  the  fact 
was  communicated  a  week  or  two  after  the  first  hiring,  and 
what  then  took  place  constituted  a  second  valid  hiring. 
[Bayley,  J.  If  there  was  a  hiring  for  a  year  then,  there 
clearly  was  not  a  service  for  u  year  under  it.  Parke,  J. 
There  was  not  a  hiring  for  a  year  then.  The  second 
hiring,  if  any,  was  for  a  period  less  than  a  year.  A  hiring 
cannot  be  retrospective.] 

Bayley,  J. — I  consider  this  case  as  depending  entirely 
upon  the  construction  of  the  fifteenth  section  of  the  statute 
48  Geo.  3,  c.  11 1.  By  the  statute  3W.8f  M.  c.  11,  s.  7, 
the  party  claiming  a  settlement  by  hiring  and  service  must 
have  been  lawfully  hired  for  a  year,  and  have  served  a  year. 
With  reference  to  the  meaning  of  the  phrase  **  lawfully 
hired,"  it  has  been  long  established  that  the  party  hiring 
himself  must  be  sui  juris — must  be  capable  of  rendering 
(a)  Burr.  S.  C.  763.  (6)  Cald.  94;  Doug.  391. 
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that  service  which  he  contracts  to  render.     Upon  this  prior 
ciple  it  has  been  decided  that  neither  a  deserter  from  the 
King's  service.  Rex  v.  Norton-juxta-Kempseyia),  nor  an 
invalided  soldier  having  leave  of  absence.  Rex  v.  Beaw 
lieu{b),  nor  a  militia-man,  Rer  v« /fo&f£7or^Ay(c),  can  law- 
fully hire   himself  for  a  jear  so  as  to  acquire   a  settle- 
ment.     In  the   case  last  mentioned  a  person  who  was 
inrolled  as  a  substitute  in  the  militia,  hired  himself  for  a 
year,  and  served  a  year  under  such  hiring.     It  did  not 
appear  that  at  the  time  of  the  hiring  he  told  his  master  that 
be  was  in  the  militia.     It  was  held,  that  he  acquired  no 
settlement.     Now  the  decision  in  that  case  must  govern 
our  judgment  in  the  present,  unless  it  is  distinguishable 
from  it  by  reason  of  the  provision  contained  in  the  statute 
48  Geo.  3,  c.  Ill,  s.  15.     That  section  provides,  "  that  no 
ballot,  inrolment,  and  service  under  that  act,  shall  extend 
to  make  void,  or  in  any  manner  to  affect  any  indenture  of 
apprenticeship,  or  contract  of  service  between  any  master 
or  servant,  notwithstanding  any  covenant  or  agreement  in 
any  such  indenture  or  contract;  and  no  service  under  that 
act  of  any  apprentice  or  servant  shall  be  deemed,  or  con- 
strued, or  taken  to  be  an  absence  from  service,  or  a  breach 
of  any  covenant  or  agreement  as  to  any  service,  or  absence 
from  service,  in  any  indenture  of  apprenticeship  or  contract 
of  service,  any  thing  contained  in  any  act  or  acts  of  parlia- 
ment, or  law  or  laws,  or  deed  or  indenture  of  apprentice- 
ship, or  contract  of  service,  to  the  contrary  notwithstand- 
ing."    Those  words,  taken  as  they  there  stand,  may,  un- 
doubtedly, apply  to  all  indentures  of  apprenticeship  or 
contracts  of  service,  both  those  existing  at  the  time  of  the 
ballot  or  inrolment,  and   those  made   afterwards.     The 
question  is,  whether  they  do  apply  to  all  contracts  what- 
ever, or  whether  they  are  confined  to  such  as  were  in 
existence  at  the  time  of  the  ballot  or  inrolment.     Now  for 
the  purpose  of  ascertaining  the  sense  in  which  they  are 
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(o)  9  East,  207. 
{b)  3  M.  &  S.  sad. 


(c)  9  D.  &  R.  322;  6  B.  &  C. 
283. 
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se  iiiii-:    -r    arjimcnr.      I"it:  ?i::::iira  ^-zoja  -jnai:^.  ma: 
at  nr'.ioifn:    .!   r^r^inrs  Tiiail    ii:»:  "iirare   :r  r»?K::na  c-jq- 
rxL-r*  jcr*'TT^i  nas^L-r  ina  r^. — inc.  intr-??  lae  Vcai   aiiiida 
■Hail    je  .aiitr-i    >ur.    jr  "ric   it::-yi;a  lariile-:  ?na!l  '.tavr:  lixe 
-«:r:c"r  "or   n»r  luo*:^  .[  :r::ii2  zn.iiK*:.     T!;a:  aioir  Jppij 
;."*:t:'iri'*::'    'u    :;umcr.r   z~^.::iin*z  iz  ".h»r   -aie  -if  the  :nr:4- 
ntiic.    3»?*:'^UiT    :ji:t^^:5    h:c   :a  e-L:^f.-rCi:e  C':u:d    not  be 
atuce'i    )r   Ts^iiiiin-J.      Fj*;    airj'ir.ir-i  's^*:ii*:-a  L?  a  tran- 
Ainpt  Jf'^t:  irtmcn  =tii:::.:a  .f  :he  4-  G-.'-j.  J.  c.  lil.     It 
^^Tus-  ••  ?''jv:ae.x  li'-vif?.""  ami  then  pr-xeeds  In  the  same 
-«onx>.     Njvt  1  pr: V1254J  m  an  ai:t  of  pariiaoient  i<  some- 
3uinr  •ifli^nited  jq  md  rererrin-z  to  a  preceding  enactment, 
^ta  ttie  3PJv:so  ji  ^e  iiar.--third  section  evident! v  reters  to 
tbe  enmrtxnenc  Ji  :he  ;L\deth  iection,  which  being  limited 
^gi  n^sOMcVdd  yj  c-jatracti  exiiting  at  the  time  of  the  inrol- 
"^     vn<^  ^  prjvizso  ^^^  muit  be  read  ai  limited  and  restricted 
V  ^  iJk  jamtf  aranoer.     Such  being  the  fair  meaning  of  these 
^-  in  riie  J-i  Ge*)-  5,  c.  6S,  s.  63,  thev  ought  to  receive 
cuntftruccioa  in  the  4$  Geo.  3,  c.  1 1 1,  s.  13,  and 
dwm  that  coififtructioD,  there  is  nothing  in  that  sta- 
linsr  a  per^oo  in  the  situation  of  this  pauper  to 
If  tur  a  vear  so  as  to  acquire  a  settlement.     The 
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clause  ends  with  a  proviso  as  to  service;  that  may  make         18^9. 
the  service  good;  but  assuming  the  service  in  this  case  to      ^-^v*^^ 
have  been  sufficient^  I  should  come  to  the  same  conclusion,  9, 

because  my  opinion  is  founded,  not  on  any  defect  in  the  Taunton 
service,  but  on  the  want  of  a  capacity  to  contract.  I  think 
the  pauper  was  not  at  the  time  of  the  hiring  sui  juris — not 
capable  of  contracting  to  render  the  service  which  he  did 
contract  to  render,  and  therefore  that  he  gained  no  settle- 
ment by  the  hiring  and  service  in  the  parish  of  Milverton. 
I  am  therefore  of  opinion  that  the  sessions  came  to  a  right 
decision  in  this  case,  and  that  their  order  quashing  the 
order  of  removal  to  Milverton  ought  to  be  confirmed. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  con- 
cealment of  the  important  fact  of  the  pauper's  having 
volunteered  into  the  militia  destroyed  the  hiring.  It  is  a 
general  principle  both  in  law  and  morals,  that  when  a  man 
enters  into  a  contract,  he  ought  either  to  be  able  to  perform 
it,  or  to  inform  the  person  with  whom  he  contracts  of  his 
disability.  It  is  contended  that  the  fifteenth  section  of  the 
48  Geo.  3,  c.  Ill,  extends  not  only  to  contracts  existing  at 
the  time  of  the  inrolment,  but  to  contracts  subsequently 
made.  It  seems  to  me  that  the  words  ''  make  void,"  ex  vi 
termini,  apply  to  contracts  in  esse;  but  supposing  that  to 
be  doubtful,  still  calling  in  aid  the  principle  to  which  I 
have  alluded,  and  which  ought  not  to  be  lost  sight  of  in 
construing  words  of  doubtful  import  in  an  act  of  parlia- 
ment, it  is  clear  that  this  section  must  be  read  as  extending 
only  to  contracts  existing  at  the  time  of  the  inrolment:  and 
it  follows  that  in  order  to  gain  a  settlement  by  a  contract 
of  hiring  made  after  inrolment,  a  party  must  disclose  his 
disability  to  the  person  with  whom  he  contracts.  This 
would  be  my  view  of  the  question,  even  taking  the  48 
Geo.  3,  c.  Ill,  s.  15,  as  standing  alone;  but  coupling  that 
section  with  the  subsequent  act  of  52  Geo.  3,  c.  68,  s.  63, 
and  construing  the  one  with  reference  to  the  other,  which, 
for  the  reasons  so  fully  stated  by  my  brother  Baylet/,  I 
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think  we  oughC  to  do,  I  am  decidedly  of  opinion  that  there 

was  no  lawful  hiring  in  this  case,  and  therefore  that  no  set- 

V,  tiement  was  acquired  by  the  service  under  it. 

Taunton 


The  King 


St.  James. 


Parke,  J. —  Was  there  a  lawful  hiring  for  a  year  at  Lady 
day,  181  If  That  is  really  the  only  question  in  this  case. 
There  may  have  been  a  sufficient  service ;  I  incline  to  think 
that  there  was :  but  there  clearly  was  no  lawful  hiring  for  a 
year.  Assuming  that  the  subsequent  conversation  between 
the  master  and  the  servant  amounted  to  a  second  hiring, 
that  was  not  a  hiring  for  a  year,  but  for  a  period  less  than 
a  year.  Then  as  to  the  first  hiring — that  was  for  a  year; 
but  to  constitute  a  lawful  hiring,  the  party  must  have  ability 
to  contract  for  the  period  during  which  he  agrees  to  serve. 
IRex  V.  Holsworthy{d)  shews,  that  where  a  party  is  under  a 
disability,  he  may,  by  disclosing  it  to  the  person  with  whom 
he  contracts,  make  a  conditional  hiring;  but  that  if  he 
conceal  it,  he  makes  an  absolute  contract  which  he  is  in- 
capable of  making,  and  which  is,  therefore,  not  a  lawful 
hiring.  Here  the  disability  existed,  but  was  not  disclosed. 
Then  does  the  48  Geo.  3,  c.  Ill,  remove  this  disability? 
It  cannot  be  supposed  that  the  legislature  intended  to 
enable  a  local  militia-man  to  make  an  absolute  contract  of 
hiring,  for  that  would  be  to  enable  him  by  law  to  commit 
a  fraud;  for  the  master  would  contract  in  the  belief  that 
the  servant  had  power  to  bind  himself  for  a  year,  the  latter 
knowing  at  the  time  that  he  had  not.  But  the  legislature 
might  well  intend  to  provide  that  a  contract  made  bon&  fide 
and  while  the  party  was  sui  juris,  should  not  be  avoided  by 
his  being  subsequently  drawn  for  the  militia.  The  statute 
does  not  in  express  terms  enact  that  a  militia-man  shall  be 
sui  juris,  for  the  fifteenth  section  is  clearly  confined  to  con- 
tracts existing  at  the  time  of  the  ballot  or  inrolment. 
Coupling  that  section  with  the  twenty-fourth,  I  have  some 
doubt  whether  a  volunteer  and  a  balloted  man  stand  in 
precisely  the  same  situation.     But  supposing  they  do,  all 

(fl)  9  D.  &  R.  322;  6  B.  &  C.  283. 
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that  the  legislature  says  is,  that  a  master  who  contracts 

with  a  free  man  shall  take  his  chance  of  a  ballot^  and  shall     xh^KiNo 

not  contract  against  that  chance;  but  there  is  no  provision  v. 

'I' »  fj II TAW 

that  a  volunteer  or  a  balloted  man  shall  have  the  same  g^.  James. 
capacity  to  contract  as  a  free  man.  No  power,  therefore, 
is  given  to  such  persons  to  enter  into  an  absolute  contract 
of  hiring  and  service  for  a  year.  Here  the  pauper  did  enter 
into  such  a  contract  when  he  had  no  power  to  do  so:  there- 
fore that  was  not  a  lawful  hiring,  and  no  settlement  was 
gained  by  service  under  it. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Inhabitants  of  Tipton. 

J/ WO  justices,  by  their  order,  removed  James  Smith  and  An  adult  con- 

tr&cts  to  servo 
his  wife  and  children  from  the  parish  of  Birmingham,  in  the  ^l  plumber  as 

county  of  Warwick,  to  the  parish  of  Tipton,  in  the  county  an  articled  sei> 
of  Stafford ;  and  the  sessions,  on  appeal,  confirmed  the  vears,  to  learn 
order,  subject  to  the  opinion  of  this  Court  upon  the  fol-  JJJeekW  wae^ 
lowing  case: —  to  be  consi- 

James  Smith,  the  pauper,  gained  a  settlement  by  hiring  out-appren- 

and  service  in  the  parish  of  Tipton,  in  the  year  1820.    About  tice;  to  do 

/.  11  1   •  1       r  11       •  gardening  or 

two  years  afterwards  he  entered  into  the  following  agree-  an^  other 

ment,  in  writing,  with  John  Tompson  of  King's  Morton,  in  '^^^^  **** 
the  county  of  Worcester: —  him  about; 

An  agreement  made  the  4th  day  of  October,  1 822,between  not 'to^receive 
John  Tompson f  of  King's  Morton,  in  the  county  of  Worces-  wages;  the 
ter,  plumber,  glazier  and  painter,  of  the  one  part,  and  James  \^^  ^^  teach 

Smith,  aged  about  twenty-eight  years,  one  of  the  sons  of  ^\"?  ^}^  ^™^«- 
°  ^      o      ./         ^  ^  This  IS  not  a 

Jacob  Smith,  of  Solihull,  in  the  county  of  Warwick,  of  the  contract  of 
other  part.    The  said  James  Smith  and  Jacob  Smith  do  J^JjI^^^^u^  an 
severally  promise  and  agree  that  the  said  James  Smith  shall  imperfect  con- 
and  will  serve  the  said  John  Tompson  as  an  articled  servant,  J^nticeslnp, 
for  the  term  of  four  years,  to  commence  from  the  4th  of  service  under 

which  does 
not  confer  a  setdement. 
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1829.        October,  1822,  to  team  his  art  or  trade  of  plumber,  glazier 
^■^^^^^■^      and  painter,  at  the  wages  of  6s.  a  week  for  the  first  year, 
V.  7s.  a  week  for  the  second  year,  8s.  a  week  for  the  third 

Tipton.  year,  and  9s.  a  week  for  the  fourth  year;  and  it  is  agreed 
that  the  said  James  Smith  shall  be  considered  as  an  out 
apprentice;  and  the  said  James  Smith  and  Jacob  Smith  shall 
and  will  find  and  provide  for  the  said  James  Smith  suf- 
ficient meat,  drink,  washing,  lodging  and  clothing,  and  aU 
other  necessaries,  during  the  said  term ;  and  the  said  James 
Smith  shall  and  will  do  and  perform  gardening  or  any  other 
work  his  master  shall  set  him  about  during  the  said  term. 
And  in  case  the  said' James  Smith  shall  be  ill  and  unable  to 
work,  or  shall  absent  himself  from  his  master's  business,  or 
lose  any  time  during  the  said  term,  that  the  said  master 
shall  not  pay  him  any  wages  during  the  time  he  shall  be  ill 
or  lose  any  time  as  aforesaid.  And  that  the  said  James 
Smith  shall  and  will  faithfully  serve  his  said  master  in  all 
lawful  business  during  the  said  term,  and  shall  and  will 
behave  himself  honestly,  orderly  and  obediently,  during  the 
said  term ;  and  the  said  John  Tompson  doth  promise  and 
agree  that  he  will  teach  and  instruct  the  said  James  Smith 
in  the  art  and  mystery  of  a  plumber,  glazier  and  painter, 
during  the  said  term,  in  the  best  manner  that  he  can,  and 
that  he  will  pay  the  wages  above  set  forth  to  the  said  James 
Smith  during  the  said  term;  and  the  said  parties  do  hereby 
severally  bind  themselves  for  the  true  and  faithful  perform- 
ance of  all  the  agreements  above  set  forth,  at  all  times 
during  the  said  term.'* 

This  agreement  was  signed  by  the  parties,  and  attested 
by  two  witnesses,  but  it  was  not  sealed  or  stamped.  The 
pauper  served  Tompson  under  this  agreement  for  more  than 
a  year,  and  boarded  and  lodged  during  that  time  at  Tomp^ 
son*8  house,  in  the  parish  of  King's  Morton. 

Amos  and  /f///,  in  support  of  the  order  of  sessions.  The 
effect  of  the  decision  of  the  sessions  is,  that  they  were  not 


705 


Tipton. 


AFTER  TRINITY  TERM,  X  GEO.  IV. 

convinced  that  the  parties  contemplated  a  contract  of  hiring         18^9. 
and  service.     The  question  is,  whether  they  should  have      xh   K    g 
been  so  convinced  under  the  circumstances;  the  answer  is,  v. 

no;  for  the  contract  is  clearly  an  imperfect  contract  of 
apprenticeship,  and  not  a  contract  of  hiring  and  service. 
The  rule  laid  down  in  Rex  v.  St, Margaret's,  King's  Lynn  {a), 
and  recognised  in  Rex  v.  Combe (b),  is  this: — "  Where  it 
appears,  from  ail  the  circumstances,  that  the  parties,  at  the 
time  of  making  the  contract,  intended  to  create  the  relation 
of  master  and  apprentice,  the  contract  must  be  construed 
as  one  of  apprenticeship;  and  then,  if  it  is  a  defective  ap- 
prenticeship, no  settlement  can  be  gained  by  service  under 
it.  Where,  on  the  other  hand,  it  appears  that  the  parties 
intended  to  create  the  relation  of  master  and  servant,  the 
contract  must  be  construed  as  one  of  hiring  and  service, 
and  a  settlement  will  be  gained  by  service  under  it"  (c). 
In  this  case,  as  in  the  cases  cited,  there  are  circumstances, 
some  tending  to  the  inference  that  an  apprenticeship,  others 
that  a  hiring  and  service,  was  intended ;  and  the  question 
will  be,  which,  upon  the  whole,  appears  to  have  been  the 
paramount,  and  which  the  subordinate  object  of  the  parties. 
The  fact  that  no  premium  was  paid  will  be  relied  upon  by 
the  other  side;  but  though  "  the  payment  of  a  premium  is 
cogent  evidence  to  shew  that  an  apprenticeship  was  in- 
tended, it  is  not  conclusive;  and  much  less  is  the  absence 
of  a  premium  evidence  to  shew  that  a  hiring  and  service 
was  intended"  (d).  Another  point  made  on  the  other  side 
will  be,  that  the  master  agreed  to  pay  weekly  wages ;  but 
that  does  not  justify  the  inference  that  a  hiring  and  service 
was  intended,  for  the  payment  and  receipt  of  wages  are 
not  inconsistent  with  the  relation  of  master  and  apprentice : 
Rex  V.  Rainham  (e).  The  pauper  in  this  case  was  to  "  serve 
as  an  articled  servant,''  but  he  was  also  to  be  "  considered 
as  an  out  apprentice;"  and  it  must  be  remembered  that  an 

(a)  9D.&R.  100;  6B.&C.97.  (rf)  PerBfly%, J.  9D,&R.163. 

lb)  Ante,  ii.  30 ;  8  B.  &C.  82.  (c)  1  East,  53J. 

(c)  Per  B<^let/,  J.  9  D. & R.  1 03. 
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1829.  apprentice  is  a  servant.  By  holding  this  agreemeot  to  con- 
stitute an  imperfect  contract  of  apprenticeship,  effect  will 
be  given  to  both  those  words,  servant  and  apprentice ;  and 
TiFTow,  effect  should  be  given,  if  possible,  to  every  word  in  an 
agreement.  Though  the  pauper  was  to  serve  as  an  articled 
servant,  it  was  for  a  purpose  strongly  indicative  of  an 
apprenticeship,  namely,  "  to  learn  the  art  or  trade  of  a 
plumber,*'  and  in  a  subsequent  part  of  the  agreement  the 
master  undertakes  ''  to  teach  and  instruct  the  pauper  io  the 
art  and  mystery  of  a  plumber."  The  father  of  the  pauper 
being  a  party  to  the  agreement,  is  also  a  circumstanccf 
leading  to  the  inference  of  an  apprenticeship  rather  than  a 
hiring  and  service.  At  all  events,  the  intention  of  the  parties 
being  doubtful,  and  the  question  of  intention  being  one  of 
fact,  the  Court  will  not  disturb  the  finding  of  the  sesaiona 
iipon  it. 

WaddingtQu,  contrd.  The  paramount  intention  of  the 
parties,  as  appearing  from  the  terms  of  the  agreement 
taken  altogether,  seems  to  have  been  to  create  the  relation 
of  master  and  servant,  and  not  that  of  master  and  appren- 
tice. The  question  of  intention  is  not  a  question  of  fac^ 
but  of  law,  and  is  to  be  decided  upon  the  legal  construc- 
tion and  effect  of  the  agreement.  Rex  v.  Rainham  (a)  is 
no  authority  on  one  side  or  the  other,  as  there  it  was 
unnecessary  to  decide  whether  the  contract  was  one  of 
apprenticeship  or  of  service,  because  the  pauper  having 
served  under  it  for  more  than  a  year,  gained  a  settlement 
either  as  an  apprentice  or  as  a  hired  servant.  Here  it  is 
twice  stated  in  the  agreement  that  the  pauper  is  to  serve; 
he  is  called  a  servant;  he  is  to  do  gardening  or  any  other 
work  his  master  may  set  him  about;  he  is  to  receive  wages, 
and  no  premium  is  paid  with  him.  All  these  are  indicia  of 
service.  No  contract  in  which  the  word  servant  has  been 
used  has  ever  yet  been  held  to  be  a  contract  of  apprentice- 
ship.    Rex  V.  Coltishall  (Jb)  is  very  like  the  present  case. 

(a)  1  East,  531.  {h)  5  T.  R.  193. 
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There  A,  clubbed  with  U.  for  three  years,  (which  signifies 
one  person  contracting  to  serve  another  for  the  purpose  of 
being  taught  some  art  or  trade,)  and  also  agreed  to  do  any 
work  that  B.  set  him  about;  and  it  was  held  that  il.  gained 
a  settlement  by  serving  B,  under  that  contract  for  a  year. 
Lord  Kenyan  there  said,  that  the  stipulation  that  the  pauper 
was  to  do  any  work  his  master  set  him  about,  was  decisive 
to  shew  that  he  must  be  considered  a  hired  servant.  That 
case  was  recognised  and  acted  upon  in  Kex  v.  Martham(a), 
which  is  still  more  like  the  present.  There  A.  clubbed 
with  B.  for  three  years,  at  weekly  wages,  with  a  proviso 
that  if  he  were  prevented  from  working  by  bad  weather, 
iHness,  or  want  of  employment,  there  should  be  a  propor- 
tionate deduction  of  wages ;  and  it  was  held  that  he  gained 
a  settlement  by  serving  a  year  under  this  hiring,  though 
occasional  deductions  on  these  accounts  were  made.  The 
statement  in  this  case,  that  the  pauper  shall  be  considered 
as  an  out-apprentice,  is  outweighed  by  his  agreement  to 
serve  as  an  articled  servant.  There  are  many  cases  shewing 
that  mutual  agreements  to  learn  and  to  teach  a  trade  do 
not,  per  se,  constitute  an  apprenticeship.  Rex  v.  St.  Mar^ 
garefs,  King's  Lynn  (6),  and  Rex  v.  Combe  (f),  both  differ 
from  this  case,  because  there  no  wages  were  paid;  in  the 
former  also  it  was  intended  to  have  indentures,  but  none 
were  executed  on  account  of  the  poverty  of  the  mother:  and 
in  the  latter  it  was  intended  to  hire  the  pauper  out  to 
service,  but  it  was  afterwards  thought  better  that  he  should 
go  to  leani  a  trade,  instead  of  going  to  service.  [Bayley,  J. 
Are  there  any  cases  where  the  master  expressly  contracted 
to  teach,  and  yet  the  contract  was  held  to  be  a  contract  of 
service?]  Rex  \.  Little  Bolton {d),  and  Rexy.  Eccleston  (e), 
are  cases  precisely  of  that  description. 
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Tipton. 


Bayley,  J. — We  despair  of  reconciling  all  the  cases 


(o)  1  East,  289. 

(6)  9D.&R  160;  6B.&C.97. 

(c)  Ante,  ii.  30;  8  B.  &  C.  82. 


(J)  Cald.  367. 
{e)  2  East,  298. 
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68,  the  sixty-third  section  of  which  contains  the  original 
jj^J^j,     provision  as  to  service.      [Bayley,  J.   But  the  words  of 
"0'  that  section,  by  reference  to  the  sixtieth  section,  are  clearly 

St^  James,  confined  to  contracts  existing  at  the  time  of  the  inrolment. 
That  is  a  legislative  exposition  of  their  meaning  in  the 
prior  statute,  for  the  same  words  applied  to  the  same  sub- 
ject-matter in  statutes  in  pari  materiSL,  ought  to  receive  the 
same  construction.]  The  words  of  the  fifteenth  section  of 
the  48  Geo,  3,  c.  Ill,  must  be  construed  according  to  their 
plain  and  ordinary  meanii^,  and  not  by  reference  to  the 
meaning  in  which  they  are  used  in  another  statute  subse- 
quently made.  But,  independently  of  the  statute,  there  is 
a  sufficient  hiring  and  service  here  to  confer  a  settlement. 
Rex  V.  We$terleigh{a),  and  Rex  v.  Winchcatnb{b),  are  ex* 
tremely  strong  authorities ;  the  former  was  much  considered 
in  the  latter;  and  neither  of  them  has  ever  been  overruled. 
[^Bayley,  J.  But  in  both  those  cases  the  fact  of  the  servant 
being  in  the  militia  was  communicated  to  the  master  at  the 
time  of  the  hiring.  That  is  the  important  distinction  be- 
tween those  cases  and  the  present.]  In  this  case  the  fact 
was  communicated  a  week  or  two  after  the  first  hiring,  and 
what  then  took  place  constituted  a  second  valid  hiring. 
\Bayley,  J.  If  there  was  a  hiring  for  a  year  then,  there 
clearly  was  not  a  service  for  a  year  under  it.  Parke,  J. 
There  was  not  a  hiring  for  a  year  then.  The  second 
hiring,  if  any,  was  for  a  period  less  than  a  year.  A  hiring 
cannot  be  retrospective.] 

Bayley,  J. — I  consider  this  case  as  depending  entirely 
upon  the  construction  of  the  fifteenth  section  of  the  statute 
48  Geo.  3,  c.  1 1 1.  By  the  statute  SW.Sf  M.c.l  1,  s.  7, 
the  party  claiming  a  settlement  by  hiring  and  service  must 
have  been  lawfully  hired  for  a  year,  and  have  served  a  year. 
With  reference  to  the  meaning  of  the  phrase  **  lawfully 
hired,"  it  has  been  long  established  that  the  party  hiring 
himself  must  be  sui  juris — must  be  capable  of  rendering 
(a)  Burr.  S.  C.  753.  (6)  Cald.  94;  Doug.  391. 
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that  service  which  he  contracts  to  render.  Upon  this  prin- 
ciple it  has  been  decided  that  neither  a  deserter  from  the 
King's  service^  Hex  v.  Norton-juxta'Kempset/{a),  nor  an  v. 

invalided  soldier  having  leave  of  absence.  Rex  v.  Beau-      T^^mton 

.  .  .      ®  St.  James. 

lieu{b),  nor  a  mihtia-nian.  Rex  v.  Holsworth^{c),  can  law- 
fully hire  himself  for  a  year  so  as  to  acquire  a  settle- 
ment In  the  case  last  mentioned  a  person  who  was 
inroUed  as  a  substitute  in  the  militia,  hired  himself  for  a 
year,  and  served  a  year  under  such  hiring.  It  did  not 
appear  that  at  the  time  of  the  hiring  he  told  his  master  that 
be  was  in  the  militia.  It  was  held,  that  he  acquired  no 
settlement.  Now  the  decision  in  that  case  must  govern 
our  judgment  in  the  present,  unless  it  is  distinguishable 
from  it  by  reason  of  the  provision  contained  in  the  statute 
48  Geo.  3,  c.  Ill,  s.  15.  That  section  provides,  **  that  no 
ballot,  inrolment,  and  service  under  that  act,  shall  extend 
to  make  void,  or  in  any  manner  to  affect  any  indenture  of 
apprenticeship,  or  contract  of  service  between  any  master 
or  servant,  notwithstanding  any  covenant  or  agreement  in 
any  such  indenture  or  contract ;  and  no  service  under  that 
act  of  any  apprentice  or  servant  shall  be  deemed,  or  con- 
strued, or  taken  to  be  an  absence  from  service,  or  a  breach 
of  any  covenant  or  agreement  as  to  any  service,  or  absence 
from  service,  in  any  indenture  of  apprenticeship  or  contract 
of  service,  any  thing  contained  in  any  act  or  acts  of  parlia- 
ment, or  law  or  laws,  or  deed  or  indenture  of  apprentice- 
ship, or  contract  of  service,  to  the  contrary  notwithstand- 
ing." Those  words,  taken  as  they  there  stand,  may,  un- 
doubtedly, apply  to  all  indentures  of  apprenticeship  or 
contracts  of  service,  both  those  existing  at  the  time  of  the 
ballot  or  inrolment,  and  those  made  afterwards.  The 
question  is,  whether  they  do  apply  to  all  contracts  what- 
ever, or  whether  they  are  confined  to  such  as  were  in 
existence  at  the  time  of  the  ballot  or  inrolment.  Now  for 
the  purpose  of  ascertaining  the  sense  in  which  they  are 

(fl)  9  East,  207.  (c)  9  D.  &  R.  322;   6  B.  &  C. 

{b)  3  M.  &  S.  229.  283. 
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1899.         13  &  14  Car.  2,  c.  12,  the  power  of  removal  was  confioed 
jj*^!^'^      to  persons  coniing  to  settle  upon  tenenaents  under  the  yearly 
^,  value  of  10/. ;  so  that  down  to  the  passing  of  the  69  Geo.  S, 

AduriELD.  ^^  ^Q^  gjj  pergoiis  coniing  to  settle  upon  tenements  above 
the  yearly  value  of  10/.  acquired  settlements.  The  latler 
statute  did  not  alter  the  law  with  respect  to  the  value  of 
tenements,  but  required  in  addition  that  they  should  be 
bona  fide  hired  for  the  sum  of  10/.  by  the  year.  This 
appears  from  the  6  Geo,  4,  c.  57,  which,  after  reciting  that 
the  settlement  of  the  poor  had  been  made  in  some  instances 
to  depend  upon  the  annual  value  of  tenements,  and  that  the 
ascertaining  such  value  had  given  rise  to  very  expensive 
litigation,  repeals  the  59  Geo.  3,  c.  50,  and  enacts,  among 
other  things,  that  it  shall  not  be  necessary  to  prove  the 
value  of  such  tenement.  That  amounts  to  a  legislative 
exposition  of  the  meaning  of  the  59  Geo.  3,  c.  50,  namely, 
that  it  did  not  alter  the  law  as  to  the  value  of  the  tenement; 
proof,  therefore,  that  the  tenement  in  this  case  was  of  the 
yearly  value  of  10/.,  was  necessary,  and  that  fact  having 
been  disproved,  no  settlement  was  acquired. 

Bayley,  J. — The  statute  59  Geo.  3,  c.  50,  requires  that 
the  tenement  shaU  be  bon&  fide  hired  at  and  for  the  sum  of 
10/.  by  the  year.  I  think  that  does  not  mean  that  the  tene- 
ment shall  be  worth  10/.  by  the  year,  but  that  it  leaves  the 
actual  value  immaterial,  provided  the  tenement  is  bon^  fide 
hired  at  10/.  by  the  year.  The  proviso  in  the  6  Geo.  4,. 
c.  57,  "  that  it  shall  not  be  necessary  to  prove  the  actual 
value  of  the  tenement,"  was,  I  apprehend,  introduced  merely 
for  greater  caution. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion. 

Parke,  J, — One  great  cause  of  the  disputes  and  con- 
troversies mentioned  in  the  preamble  of  the  59  Geo.  3,  c.  50, 
was  the  necessity  of  proving  the  value  of  the  tenement. 
The  object  of  that  statute  was  to  prevent  litigation,  and  it 
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requires  that  the  tenement  shall  be  bon&  fide  hired  at  the 

sum  of  10/.   by  the  year.     Generally   speaking,  the  rent      TheKiNtt 

agreed  upon  between  landlord  and  tenant  is  the  best  cri-      ^     *^- 

.  ASHFIELD. 

terion  of  value,  and  I  think  the  legislature  intended  to  dis- 
pense with  any  other  evidence  of  value.  Where  it  appeal's 
that  the  value  of  the  tenement  is  considerably  less  than  lOf. 
a  year,  that  is  evidence  to  shew  that  it  was  not  bond  fide 
hired  at  that  sum.  Where  it  is  bon^  fide  hired  at  that  sum, 
I  think  that  is  sufficient. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Lower  Mitto^. 

By  a  rate  made  in  February,  1826,  for  the  relief  of  the  The  tolls  pay- 
poor  of  the  hamlet  of  Lower  Mitton,  in  the  parish  of  Kid-  through  i^ks 

derminster,  in  the  county  of  Worcester,  the  Staffordshire  belonging  to  a 

canal  compa* 
and  Worcestershire  Canal  Company  were  rated  for  their  ny,  are  rate- 
basins,  towing-paths,  and  that  part  of  their  canal,  and  the         ^h^ 
locks  thereon^  lying  within  Lower  Mitton,  and  for  the  tolls  in  the  pansh 
and  dues  arising  therefrom  due  at  Lower  Mitton,  on  4000/.,  j^^^^  ^^  ^-^ 
at  the  sum  of  200/.     On  hearing  an  appeal  against  the  rate  tuate. 
the  sessions  amended  the  rate  by  reducing  the   sum  for 
which  the  company  were  rated  from  4000/.  to  706/.  95.  6d,, 
subject,  as  to  the  lock  duties  hereinafter  described,  to  the 
opinion  of  this  Court  upon  the  following  case : — 

By  an  act  of  6  Geo.  3,  the  company  are  authorised  to 
take  rates  and  duties  for  tonnage  and  wharfage  for  all  goods 
conveyed  on  the  canal,  not  exceeding  three  halfpence  per 
mile  for  every  ton,  and  so  in  proportion  for  any  greater  or 
less  quantity  than  a  ton.  By  another  act  of  10  Geo,  3,  the 
company  are  authorised  to  take  tonnage  proportionably  for 
any  distance  less  than  a  mile  which  any  commodities  shall 
be  conveyed  on  the  canal,  and  the  boats,  barges,  and  other 
vessels  passing  through  the  two  locks  erected  between  the 
river  Severn  and  the  canal  basin,  are  to  pay  a  toll  or  lock 
due  of  one  penny  per  ton,  in  lieu  of  the  tonnage  of  three 
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1 829.         halfpence  per  mile  fixed  by  the  previous  act  of  6  Geo.  3, 

JI^'X^       The  canal  basin  is  twelve  feet  below  the  level  of  the  caoal. 

The  King  ^-  li-ir-  -il-l 

V.  and  twenty-four  feet  above  that  of  the  Severn,  with  which 

J^^^^  it  communicates  through  the  two  locks  mentioned  in  this 
enactment.  These  locks  receive  the  necessary  supply  of 
water  from  the  basin,  which  is  itself  supplied  partly  from 
the  canal  and  partly  from  the  Severn.  The  supply  from 
the  Severn  is  raised  by  means  of  a  steam-engine,  which  is 
used  for  no  other  purpose  than  to  raise  this  supply.  The 
lock  dues  received  by  the  company  for  boats,  barges,  and 
other  vessels  passing  through  these  locks^  from  November, 
1825,  to  November,  1826,  amounted  to  350/.  The  locks, 
basin,  and  steam-engine,  are  locally  situated  in  the  hamlet 
of  Lower  Mitton.  The  boats,  barges,  and  otiier  vessels, 
which  pass  through  these  locks,  for  the  most  part  bring 
into  the  basin  cargoes  to  be  taken  up  the  canal,  and  which 
in  fact  are  subsequently  so  taken,  or  take  out  of  the  basin 
cargoes  which  have  been  brought  down  the  canal;  and  the 
toll  of  one  penny  per  ton  is  due  and  paid  for  merely  passing 
through  the  two  locks  from  the  canal  basin  to  the  Severn, 
and  vice  vers^.  The  barges  that  pass  from  the  Severn  into 
the  canal  basin  cannot  navigate  the  canal,  and  the  boats  that 
come  down  the  canal  rarely  pass  into  the  Severn,  but  trans- 
ship their  cargoes  in  the  basin  into  the  Severn  barges ;  and 
the  toll  for  passing  the  two  locks  is  in  both  cases  paid 
for  the  barges  and  boats.  If  a  canal  boat  pass  into  the 
Severn  from  the  basin,  it  pays  the  lock  dues  in  addition  to 
the  milage  dues  paid  for  carrying  goods  along  the  canal. 
The  lock  dues  paid  as  above  stated  are  the  only  profits 
which  the  company  derive  from  the  Severn  locks. 

The  Court  of  Quarter  Sessions  were  of  opinion  that  the 
profits  of  the  locks  were  not  ratable  in  Lower  Mitton  only, 
but  that  they  should  be  divided  among  all  the  parishes 
through  which  the  canal  runs,  in  proportion  to  the  length 
of  canal  in  each  parish,  in  the  same  manner  as  the  general 
profits  of  the  canal  were  divided. 

If  this  Court  shall  be  of  opinion  that  the  sessions  were 
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wrong,  the  rate  is  to  be  amended  by  increasing  the  amount  1899. 

at   which   the  company   are   rated   from   706/.  9s.  fid.  to  T^r^^\ 

10561.  9s.  6d.  ^v/*"^ 


M'Malioti,  Whateley,  and  Holroyd,  in  support  of  the 
order  of  sessions.     If  the  milage  dues  of  three  halfpence 
per  ton  are,  for  the  purpose  of  rating,  properly  divided 
among  all  the  parishes  through  which  the  canal  runs,  it  will 
follow  that  the  lock  dues  of  one  penny  per  ton  should  be 
divided  in  the  same  manner ;  for  there  is  really  no  distinc- 
tion between  them;  the  latter  are  merely  substituted  in  lieu 
pf  the  former.     Now  the  milage  dues  are  properly  divided 
among  all  the  parishes  through  which  the  canal  runs.    The 
principle  is  fully  established,  that  the  tolls  of  a  canal  are 
ratable  as  the  profits  of  land.  Rex  v.  Milton  {a) ;  and  it 
cannot  be  disputed  that  the  profits  of  land  are  ratable  in  the 
parish  in  which  the  land  producing  them  lies.     If  there  be 
one  entire  profit  produced  by  land  lying  in  several  parishes, 
that  profit  must  be  divided  among  the  several  parishes,  in 
the  proportion  in  which  the  land  in  each  parish  contributes 
to  produce  rt.     In  the  case  of  a  canal,  where  the  water  is 
constantly  flowing  from  one  part  to  another,  all  the  land 
.over  which  the  water  flows  contributes  to  the  general  navi- 
gation.    The  portions  of  land  lying  in  different  parishes 
combine,  simultaneously,  to  supply  the  navigation  in  one 
parish.      The  price  paid  for  that  navigation  being  thus 
earned  by  all  the  land,  is  the  profit  of  all  the  land ;  there- 
fore that  profit  must  be  divided  equally  among  all  the  parts 
of  the  canal;  in  other  words,  among  all  the  parishes  through 
which  the  canal  runs,  in  proportion  to  the  quantity  of  land 
lying  in  each.     If  the  tolls  of  a  navigation  are  to  be  deemed 
the  profit,  not  of  all  the  land  employed  in  furnishing  the 
navigation,  but  of  that  part  of  it  only  over  which  the  navi- 
gation is  in  fact  made,  it  may  happen  that  the  land  over 
which  no  navigation  takes  place  will  have  no  profit  at  all 
assigned  to  it.     Suppose  this  case : — A  canal  is  commenced 

(a)  3B.&A.  112. 


Lower 

MiTTOM. 
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18S9.         in  the  parish  of  A.,  not  for  the  purposes  of  navigation  there, 
but  merely  to  obtain  a  supply  of  water.     The  canal  is  not 


TheRiKc 


Lower 

MiTTOV. 


V,  navigated  in  the  parish  of  A.,  but  is  navigated  in  other 

parishes,  and  large  profits  arise  from  the  use  of  the  vi'ater 
supplied  in  the  parish  of  j1.  It  cannot  be  said  that  the  land 
in  the  parish  of  A,  produces  no  profit,  but  it  will  be  ratabte 
only  in  respect  of  the  profits  which  it  contributes  to  the 
earning  of  in  other  parishes.  In  Rex  v.  The  New  River 
Company  (a)  it  was  found  that  a  certain  piece  of  land,  rated 
at  300/.  a  year,  was,  if  not  covered  with  water,  worth  only 
5L  a  year;  bnt  if  the  advantage  which  the  company  derived, 
in  other  parishes,  from  the  use  of  the  water,  might  by  law  be 
included  in  the  rate  upon  the  land  in  which  the  wdt^r  arode, 
the  land  and  water  together  were  of  the  annual  V£ilue  at 
which  they  were  rated ;  and  the  Court  held  that  that  ad- 
vantage might  by  law  be  included  in  that  rate.  That  case 
is  in  principle  not  distinguishable  from  the  present  Tbere^ 
the  water  was  conveyed  to  other  parishes  by  pipes  uudef 
ground,  here,  in  trenches  above  ground ;  there,  it  was  sold 
to  housekeepers  for  domestic  purposes,  here,  it  is  sold  to 
bargemen  for  the  conveyance  of  their  goods.  Rex  v.  The 
Mayor  of  Bath{b),  Rex  v.  The  Rochdale  Water  Works  (c), 
and  Rex  v.  Palmer  {d),  all  concur  in  establishing  this  prin- 
ciple ;  and  in  the  latter  Abbott,  C.  J.,  said,  **  Here  the 
navigation  runs  through  fourteen  different  parishes,  and  the 
whole  is  rated  in  one  parish.  Now  having  decided  that  t, 
canal  is  ratable  in  each  and  every  parish  through  which  it 
passes,  it  follows  that  this  rate  should  have  been  divided 
into  fourteen  different  portions,  instead  of  being  imposed 
entirely  in  one  parish.  If  this  were  ix>t  so,  the  navigation 
might  be  rated  twice  over.  The  principle  upon  which  this 
is  founded  is  very  plain  and  simple.  I  have  the  utmost 
reverence  for  the  learning  of  the  judges  who  decided  some 
of  the  former  cases  upon  questions  of  this  nature,  where  a 
contrary  (foctrine  has  been  held,  but  still,  of  late  years,  the 

(a)  1  M.  &  S.  503.  c)  1  M.  &  S.  634. 

(6)  J4  East,  609.  (d)  2D. & II. 793;  1B.&C.546- 
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Court  has  been  gradually  coming  to  what  is  the  true  prin-         1839. 
ciple,  and  unquestionably  the  connmon  sense  of  the  thing, 
namely,  that  in  whatever  parish  the  land  is  occupied,  as  v. 

land  covered  with  water,  and  is  productive  of  profit  to  the  Ijo^*^* 
proprietor,  it  is  to  be  rated  in  each  and  every  parish,  ac- 
cording to  the  profits  it  produces,  although  they  may  not 
be  received  in  that  parish,  but  in  another  and  different 
parish."  (6r)  \^Parke,J.  If  in  one  parish  there  were  several 
locks,  and  by  reason  of  the  expense  of  erecting  and  main« 
taining  them,  there  were  a  larger  sum  payable  than  in  other 
parishes,  would  you  say  that  the  charge  of  those  locks,  for 
the  purpose  of  ascertaining  the  rate,  should  be  made  with 
reference  to  the  expense  in  the  particular  parish,  or  with 
reference  to  the  general  fund  i]  To  the  general  fund,  cer- 
tainly. The  locks  alone  might  in  many  cases  prove  to  be 
a  loss  in  the  particular  parish,  unless  the  expenses  were 
chargeable  to  the  general  fund.  Secondly,  the  lock  dues 
must  be  apportioned  in  the  same  manner  as  the  mileage 
dMes.  The  lock  duty  of  one  penny  per  ton  is  given  ex- 
pressly in  lieu  of  the  milage  duty  of  three  halfpence  per 
ton.  If  the  one  constitutes  a  general  profit  divisible  among 
all  the  parishes,  why  should  not  the  other  ?  The  locks  are 
a  part  of  the  canal,  and  the  lock  dues  are  merely  substituted 
for  the  milage  dues  upon  that  particular  part  of  the  can»L 
The  other  locks  upon  this  canal  are  not  distinguished  as 
respects  the  toll  from  the  general  line  of  the  navigation ; 
the  toll  for  passing  through  them,  therefore,  must  clearly 
be  distributed  along  the  whole  line  of  the  canal:  and  it 
seems  difficult  to  say  why  a  different  rule  shouM  be  applied 
to  the  two  Severn  locks,  the  toll  of  which  differs  from  that 
of  the  others  only  in  amount,  that  difference  of  amount 
being  only  sufficient  to  meet  the  increased  expense  oi 
maintaining  the  Severn  locks.  [Parke,  J.  Suppose  these 
locks  belonged  to  one  person^  and  the  rest  of  the  canal  ta 
others,  where  should  the  lock  dues  be  rated  ?]  In  Lower 
Mitton,  no  doubt;  because  then,  though  the  profits  would 

(fl)  2  D.  &  R.  797. 
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1829.  be  earned  by  means  of  water  coming  along  the  whole  line 
of  the  canal,  it  would  not  come  from  his  land.  The  cases 
in  which  the  profits  of  a  lock  arising  exclusively  from  land 
Lower  lying  within  the  parish  have  been  held  to  be  wholly  ratable 
in  that  parish,  do  not  apply,  because  here  the  profits  arise 
in  part  from  land  lying  in  other  parishes.  Kex  v.  Kings- 
winford  (a)  will  doubtless  be  relied  on  for  the  other  side, 
but  that  case  is  distinguishable  from  the  present,  for  there 
it  could  not  be  pretended  that  one  of  the  three  canals  con- 
tributed to  produce  the  toll  given  in  respect  of  the  others. 
That  decision,  therefore,  cannot  affect  this  case;  and  though 
it  may  be  endeavoured  to  give  the  observations  of  Bayley,  J. 
there  a  more  extended  application  than  they  were  intended 
to  have,  they  must  be  construed  with  reference  to  the  cir- 
cumstances of  the  particular  case :  if  they  were  understood 
as  having  a  more  general  application,  they  would  be  at 
variance  with  the  principle  laid  down  in  Rex  v.  Palmer  (6). 

Shutt,  contr£^.  The  case  of  Rex  v.  Kirigswinford  (a)  is 
not  distinguishable  from  the  present,  and  shews  clearly  that 
the  company  should  be  rated  for  these  lock  dues  wholly  in 
the  hamlet  of  Lower  Mitton.  The  fallacy  of  the  whole 
argument  on  the  other  side  is,  that  it  assumes  the  water  to 
be  rated  instead  of  the  land.  If  that  argument  is  well 
founded,  every  parish  in  which  there  is  the  smallest  con- 
tributory stream  may  rate  the  company  for  the  proportion 
of  its  meritorious  services,  in  bearing  a  part  of  the  water, 
the  whole  of  which,  it  is  said,  earns  these  dues;  and  all 
the  land  over  which  the  Severn  passes,  from  its  source  in 
Plinlimmon  to  the  hamlet  of  Lower  Mitton,  will  be  entitled 
to  participate  in  these  dues,  because  a  part  of  the  water  by 
which  they  are  earned  is  supplied  by  the  Severn.  It  might 
as  well  be  contended  that  the  approaches  to  a  bridge  are 
entitled  to  participate  in  the  tolls  of  a  bridge,  because, 
without  those  approaches,  no  person  could  reach  the  bridge, 

(rt)  Ante,  i.  20;  7  B.  &  C.  236.     (b)  2  D.  &  R.  793;  1  B.  &  C.  546. 
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and  no  toll  could  be  earned.     Rex  v.  Cardington  (a)  is  de- 
cisive upon  this  point.     JKex  v.  The  New  River  Company  (6)      The  Kiilo 
is  an  essentially  diJOTerent  case:  there  were  no  boats  there;  v* 

the  profit  was  derived  not  from  the  use  of  the  water,  by  Mittok. 
working  boats  along  the  canal,  but  by  the  sale  of  the  water 
itself.  In  Rex \. Palmer (c),  Abbott,  C.J.,  said,  "This  is 
very  different  from  the  case  of  a  sluice.  In  that  case  the 
tolls  become  due  for  the  use  of  the  sluice  itself,  and  the 
proprietor  must  contribute  to  the  relief  of  the  poor  in  that 
parish  where  the  sluice  is  situate"  {d).  Here  the  toll  be- 
comes due  for  the  use  of  the  lock,  and  the  same  conse- 
quence follows. 

The  case  was  argued  on  a  former  day  in  these  sittings, 
when  the  Court  took  time  for  consideration.  Judgment 
was  now  delivered  by 

Bayley,  J. — The  question  in  this  case  was,  whether  the 
profits  of  some  locks  which  were  situate  in  Lower  Mitton, 
were  ratable  in  all  the  different  parishes  through  which  the 
canal  to  which  they  appertained  ran,  in  proportion  to  the 
land  in  each  parish ;  or  whether  they  were  to  be  rated 
wholly  in  the  parish  in  which  the  locks  were  situate.  The 
sessions  were  of  opinion  that  they  were  to  be  rated  through- 
out the  whole  line  of  the  canal,  proportionably  in  each 
parish;  and  we  are  of  opinion  that  their  decision  was 
wrong.  It  is  fully  established  by  Rex  v.  Milton  (e),  and 
Bex  V.  Palmer  (c),  that  the  profits  of  a  canal  or  navigation 
are  ratable  as  the  profits  of  land  covered  with  water  in  the 
particular  parish  in  which  the  land  lies;  and  it  follows  from 
thence,  and  was  so  decided  in  Rex  v.  Kingswinford  (f), 
that  they  are  ratable  in  each  parish  in  proportion  to  the 
profit  which  that  part  of  the  land  covered  with  water  which 
lies  in  the  parish  produces.     If  it  is  more  productive  in 

(a)  Cowp.  581.  ((/)  1  B.  &  C.  550. 

(6)  1  M.  &  S.  503.  (c)  3  B.  &  A.  112. 

(c)2D.&R.793;  1  B.&C.546.         (/)  Ante,  i.  20;  7B.&C.  236. 
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some  than  in  other  parts  of  the  canal,  either  because  there 
is  more  traffic  or  because  larger  tolls  are  due  upon  it^  or 
because  the  outgoings  and  expenses  there  are  less,  it  must 
Lower       jjg  assessed  at  a  higher  proportionate  value.     It  was,  how- 
ever, contended  that  there  is  a  distinction  between  a  canal 
or  navigation  and  a  lock,  and  that  a  lock  is  profitable, 
because  it  is  supplied  with  water  from  the  rest  of  the  caoal 
Ijing  in  other  parishes.    This  argument,  assuming  it  to  be 
well  founded,  only  proves  that  a  part  of  the  source  of  profit 
is  derived  from  the  other  parishes  through  which  the  canal 
passes,  and  that  consequently  a  part  only  of  the  lock  dues 
ought  to  be  ascribed  to  those  parishes;  for  the  dues  are 
payable  as  well  for  the  use  of  the  water  derived  from  the 
Severn  as  from  the  canal,  and  also  for  the  use  of  the  soil 
and  fixed  machinery  of  the  locks;  and  therefore  the  rule 
adopted  by  the  sessions,  even  according  to  the  argument  on 
the  part  of  the  respondents,  was  wrong.     We  are  of  opi- 
nion, however,  that  there  is  no  distinction,  as  to  its  rata- 
bility, between  a  lock  and  a  portion  of  a  canal  or  river 
navigation;  and  that,  whether  the  subject-matter  of  the 
occupation  be  productive  in  itself,  or  rendered  productive 
by  something  derived  from  another  parish,  or  by  being  used 
in  conjunction  with  property  in  another  parish,  no  diffe- 
rence is  to  be  made  in  the  mode  of  rating.     Thus,  whether 
the  water  of  a  canal  be  derived  from  the  same  parish   or 
another  parish,  whether  conveyed  in  pipes  or  carts,  or  by 
engines,  makes  no  difference,  if  the  land  in  which  it  is 
placed  be  thereby  rendered  more  valuable.     It  makes  no 
difference  whether  it  remains  comparatively  still  as  in  a 
canal,  or  is  moving  continually  as  in  a  river,  or  occasionally 
as  in  a  lock ;  nor  does  it  make  any  difference  that,  unless 
there  was  a  canal  in  another  parish  connected  with  the  lock, 
no  profit  would  be  gained.     It  might  as  well  be  contended 
that  the  profits  of  a  bridge,  which  would  not  arise  unless 
there  were  approaches  to  it,  or  of  laud  rendered  more 
valuable  by  roads  in  an  adjoining  parish,  should  be  rated 
in  part  only  in  the  parish  in  which  such  bridge  or  land  is 
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situate.    The  same  argument  would  apply  also  to  a  mill.         18S9. 
The  occupier  of  a  mill  is  rated  in  respect  of  his  profits, 
without  consideriug  from  whence  the  water  that  works  the  9. 

mill  comes ;  if  he  is  obliged  to  pay  a  consideration  for  the  m^^ 
use  of  that  water^  that  may  be  one  of  the  expenses  to  be 
deducted  out  of  the  profits  made  by  the  mill,  but  still  it 
would  not  vary  the  place  where  the  rate  is  to  be  imposed. 
The  order  of  sessions  must  therefore  be  quashed,  and  the 
sessions  must  rate  the  company  according  to  the  annual 
profit  or  value  which  the  subject  of  occupation  within  the 
parish  produces.  That,  generally  speaking,  would  be  pro* 
perly  estimated  at  the  rent  which  a  tenant  would  give,  he 
paying  poor  rates  and  the  expenses  of  repairs,  and  the  other 
anQ.ual  expenses  necessary  for  making  the  subject  of  occu- 
pation productive ;  and  a  further  deduction  from  that  rent 
should  be  allowed,  where  the  subject  is  of  a  perishable 
nature,  towards  the  expense  of  renewing  or  reproducing  it. 
This  is  the  rule  laid  down  in  Rex  v.  The  Duke  of  Bridge- 
water's  Trustees  (o),  and  Hex  v.  Tomlinson  {b).  The  case, 
therefore,  must  be  referred  back  to  the  sessions,  to  adjust 
the  rate^  upon  this  principle. 

Order  of  Sessions  quashed,  and  case  referred 
back  to  the  Sessions  accordingly. 

(fl)  AntCy  143;  9  B.&C.  68.  (6)  Jnte,  169;  9  B.&C.  16^. 


The  King,  on  the  prosecution  of  the  Inhabitants  of  the 
Parish  of  Cottingham,  in  the  County  of  Northampton, 
V.  Sir  Richard  Brooke  de  Capel  Brooke,  Bart. 

1  HE  defendant  appealed  against  a  rate  made  for  the  relief  An  appeal 
of  the  poor  of  the  parish  of  Cottingham,  in  the  county  of  ^'"on*},^' 

Northampton,   for   certain  saleable    underwoods   in   that  ground  that  J. 

IS  improperly 
omitted,  cannot  be  heard  unless  notice  of  the  appeal,  and  of  the  ground  of  it,  Dave  been 
given- to  X 
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parish ;  and  the  sessions  confirmed  the  rate,  subject  to  the 
r^r^^^       opinion  of  this  Court  upon  the  following  case : — 

V.  There  are  one  hundred  and  forty  acres  of  land,  called 

Lord  Sondes'  Park,  within  the  parish  of  Cottingliam,  in 
respect  of  which  no  person  is  rated.  The  park  is  in  the 
occupation  of  Mr.  Peach,  as  tenant  to  Lord  Sondes.  Evi- 
dence was  offered,  on  the  part  of  the  appellant,  to  prove 
that,  at  the  time  the  rate  was  made,  this  land  was  profitably 
occupied,  for  the  purpose  of  calling  upon  the  Court  to 
quash  the  rate,  on  the  ground  that  no  person  was  rated  in 
respect  of  it.  The  evidence  was  objected  to  on  the  part  of 
the  respondents,  as  it  had  not  been  proved  that  notice  of 
the  appeal  had  been  served  on  Mr.  Peach  or  Lord  Sondes, 
The  evidence  was  rejected.  The  question  for  the  opinion 
of  this  Court  was,  whether  or  not  the  evidence  ought  to 
have  been  admitted. 

Denman,  {Humfrey  and  M'Dowell  were  with  him,)  in 
support  of  the  order  of  sessions.  The  sessions  were  right 
in  refusing  to  hear  the  evidence.  The  41  Geo.  3,  c.  S3,  s.  6, 
expressly  provides  that  persons  appealing  against  any  rate 
shall  give  notice  not  only  to  the  churchwardens  or  over- 
seers of  the  poor,  but  to  all  other  persons  interested  or 
concerned  in  the  event  of  the  appeal.  (Here  the  Court 
stopped  him.) 

Miller,  control.  The  sessions  ought  to  have  heard  the 
evidence  and  tried  the  appeal.  The  17  Geo.  *l,  c.  38,  s.  6, 
provides,  that  upon  all  appeals  from  rates,  the  justices, 
where  they  see  cause  to  give  relief,  shall  amend  the  rate 
in  such  manner  only  as  shall  be  necessary  for  giving  such 
relief,  without  altering  the  rate  with  respect  to  other  per- 
sons mentioned  in  it ;  but  if,  upon  appeal  from  the  whole 
rate,  it  shall  be  found  necessary  to  quash  it,  then  they  shall 
order  a  new  rate  to  be  made.  That  statute,  s.  4,  requires 
notice  of  appeal  to  be  given  to  the  churchwardens  or  over- 
seers of  the  poor  only.     It  was  at  first  thought,  with  refe- 
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rence  to  this  statute,  that  whenever  an  iteration  in  the  rate 
was  necessary  by  adding  the  name  of  a  person  not  men- 
tioned in  it,  the  justices  were  bound  to  amend  without 
quashing;  Rex  v.  Ringwood{a),  Bex  v.  Witney  (6);  but  a 
contrary  opinion  has  since  prevailed,  Rex  v.  Andover{c\ 
Rex  v.  Darlington  {d).  Then  the  41  Geo.  3,  c.  23,  s.  6, 
provides,  thiat  the  justices  shall  not  upon  appeal  amend  a 
rate,  by  adding  the  name  of  a  person  improperly  omitted, 
unless  notice  has  been  given  to  that  person;  but  it  does 
not  therefore  follow  that  the  appeal  is  not  to  be  heard 
where  such  notice  has  not  been  given;  for  such  an  omission 
vitiates  the  rate,  and  it  ought  to  be  quashed.  Here  it 
appears  that  a  certain  tract  of  land  was  ratable,  and  was 
not  rated.  [Bayley,  J.  We  cannot  tell  that  it  was  ratable; 
the  question  is,  whether  the  appellant  was  entitled  to 
go  into  his  case,  and  prove  it  ratable.]  It  is  clear  that  he 
was,  for  the  purpose  of  quashing  the  rate  4  notice  to  the 
occupier  is  only  necessary  where  the  object  is  to  amend 
the  rate.  [Bay ley,  J.  In  Rex  v.  Ambleside  (e)  it  was  held, 
that  th^  proper  course  in  such  a  case  is  to  amend  the  rate, 
and  not  to  quash  it.]  But  in  a  later  case.  Rex  v.  The  Hull 
Dock  Company  {f\  it  was  held,  that  in  such  a  case  the 
onus  does  not  lie  upon  the  appellant  to  give  the  sessions 
the  means  of  amending  the  rate,  but  that  it  is  the  duty  of 
the  parish  officers  to  do  so.  [Bayley,  J.  But  you  had  no 
right  to  proceed  at  all.  You  were  not  in  a  condition  to  do 
so.  You  had  given  no  notice  to  the  parties,  who  had  a 
right  to  cross-examine  your  witnesses,  and  to  be  heard  for 
themselves.  Parke,  J.  If  you  are  right,  you  may  always 
in  such  a  case  insure  the  quashing  of  a  rate  by  omitting  to 
give  notice  to  the  parties  interested.  Bayley,  J.  The  pre- 
sent argument  is  directly  against  the  words  of  the  41  Geo*  3, 
c.  23,  s.  6.]     In  Rex  v.  Aberavon  (g)  this  Court  confirmed 
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C«)iirt  wer«  dies  about  Co  «eiiri   tiie  cue  bock  to  the  st^ 
tion.^t  U)  be  restated,  in  order  to  see  wbetber  the  burges«e$ 
were  the  occnpi^r^  or  not;  wl&irb  miLft  have  clearly  been 
■pon  the  principle  that  the  occupien  ought  to  have  had 
■otire  of  the  appeal.     Bat  Lord  EUeitborough,  after  ooa- 
tiideration,  said,  "  I  think  we  maj  deal  with  the  case  as  it 
is.     Here  n  a  large  tract  of  property  producing  profit, 
which  ii  liable  to  be  rated,  and  no  person  is  iu  fact  rated 
for  it.     This  property  is  stated  to  belong  to  the  corpora- 
tion, and  it  may  be  doubtful  whether  the  occupation  shewn 

(a)  .'i  fUist,  433. 
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be  their  occupation  or  that  of  individuals.     Under  such 
circumstances  I  cannot  say  that  the  sessions  have  done     r^^^  King 
wrong  in  quashing  the  rate."     Prior  to  the  passing  of  the  v- 

17  Geo.  2,  c.  38,  wherever  any  person  was  improperly 
omitted  in  a  rate,  the  Court  of  Quarter  Sessions  were  bound 
to  quash  it.  That  state  of  the  law  produced  inconveni- 
ences, for  remedying  which  that  statute  was  passed,  which, 
however,  though  it  gave  the  sessions  power  to  amend, 
made  no  provision  for  giving  notice  to  the  person  whose 
name  was  omitted.  It  being  afterwards  thought  unjust 
that  a  party  should  be  affected  by  having  his  name  inserted 
in  a  rate  without  notice,  the  statute  41  Geo.  3,  c.  23,  was 
passed  to  remedy  that  evil.  The  preamble  of  that  statute 
recites,  that  by  the  17  Geo,  £,  c.  38,  power  was  given  to 
justices  upon  appeals  from  rates,  where  they  should  see 
just  cause  to  give  relief,  to  amend  the  same  in  such  manner 
only  as  should  be  necessary  for  giving  such  relief,  without 
altering  such  rates  with  respect  to  other  persons  mentioned 
in  the  same.  But  if  Mr.  Mi/ler's  argument  were  to  prevail, 
the  sessions  would  no  longer  have  the  option  of  amending 
rates;  they  would  in  all  cases  of  omission  be  compellable 
to  quash  them,  and  thus  the  number  of  appeals  would  be 
doubled.  The  sixth  section  of  the  41  Geo.  3,  c.  23,  how- 
ever, is  general,  and  applies  equally  to  all  cases,  whether 
of  amending  or  of  quashing  rates.  It  provides,  in  plain 
unequivocal  terms,  that  if  any  person  shall  appeal  against 
any  rate,  because  any  other  person  is  omitted  to  be  rated 
'  therein,  the  person  so  appealing  shall  give  notice  of  appeal 
in  writing  to  the  other  person  so  interested  in  the  event  of 
such  appeal.  In  the  present  case,  therefore,  it  is  clear  that 
such  a  notice  of  appeal  was  necessary ;  and  that  not  having 
been  given,  I  am  of  opinion  that  the  course  pursued  by  the 
justices  at  sessions  was  right,  and  that  their  order  must  be 
confirmed. 

LiTTLEDALE,  J.,  and  Parke,  J.,  concurred. 

Order  of  Sessions  confirmed. 
3  A  2 
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\,^^^^  The  King  v.  The  Inhabitants  of  Witherly. 

An  unsuc-        TWO  justices^  by  their  order,  removed  Thomas  Oxford 

cessful  search  ^^j  j^j^  ^jf^  ^^^  children  from  the  parish  of  Witherly  to 
for  the  ap-  ^  '^  ^     '' 

pointment  of     the  parish  of  Hinckley,  both  in  the  county  of  Leicester. 

I802^raade  in  ^"  appeal,  the  sessions  quashed  the  order,  subject  to  the 
the  parish         opinion  of  this  Court  upon  the  following  case : — 

chest  and  

among  the  The  pauper  was  bound  apprentice  to  William  Hurst,  in 

papers  of  B,  jj^^  appellant  parish,  to  the  business  of  a  framework-knitter, 
had  acted  as  by  indenture  bearing  date  6th  July,  1802,  which  witnessed, 
who*had«;ted  ^^^^  Thomas  Goodman,  churchwarden  of  the  parish  of 
as  overseer  in  Hinckley,  and  Robert  White,  overseer  of  the  poor  of  the 
18  sufficient       ^^^^  parish,  by  and  with  the  consent  of  two  justices,  &c., 

prima  facie       jjaj  p^t  and  placed  the  pauper,  a  poor  boy  of  their  parish, 

evidence  of  the  /^  '^  i  ,  •       .     tit/i- 

loss  of  the  aged  eleven  years  or  thereabouts,  apprentice  to  fruiiam 
appointment,^  iZiirs^  until  he  should  attain  his  age  of  twenty-one  years. 
evidence  of  its  This  indenture  was  regularly  allowed  by  two  justices,  and 
without  pro-  ^^^  executed  by  Goodman,  White,  and  Hurst, 
ducingthepro-  Under  this  indenture  the  pauper  served  five  years  in  the 
will  of  ^.  or  parish  of  Hinckley.  The  respondents  admitted  that  the 
of  B,  parish  chest  of  Witherly  had  been  searched,  and  that  nothing 

relating  to  the  appointment  of  overseers  for  the  year  when 
the  indenture  was  executed,  had  been  found. 

The  appellants  contended  that  only  one  overseer  had 
been  appointed  for  Witherly  in  that  year,  and  in  order  to 
dispose  of  the  original  appointment  of  White,  in  conformity 
with  the  case  of  Rex  v.  Stoke  Golding  (a),  they  called  one 
Fox,  who  stated  that  White  was  dead ;  that  his,  the  wit- 
ness's, father  was  White^  executor,  and  was  also  dead; 
that  witness's  reason  for  saying  his  father  was  executor  to 
While  was,  because  he  acted  as  such,  and  because  witness 
always  understood  he  was  left  so  by  the  will.  To  this 
evidence  the  respondents  objected,  but  it  was  admitted  by 
the  sessions.  The  witness  also  produced  a  letter  from  a 
son  of  White,  addressed  to  witness's  father,  expressing 
satisfaction  that  he  was  left  in  trust;  which  letter  was  re- 

(fl)  1  B.  &  A.  irs. 
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ceived  in  evidence  subject  to  the  same  objection.    Witness        i829. 

further  stated  that  he  had  searched  his  father's  papers  in      ^'^^^^'^^ 
I  .  .  II'        "^^  King 

the  presence  of  his  mother,  who,  as  witness  stated,  was  his  y, 

father's  executrix,  but  that  he  found  no  appointment  of   Witherly. 
White  as  overseer  of  Witherly  among  them. 

The  sessions  thought  that  sufficient  search  for  the  ap- 
pointment had  been  made,  and  after  hearing  parol  evidence 
to  prove  that  only  one  overseer  had,  in  fact,  been  appointed 
for  Witherly  in  the  year  in  question,  quashed  the  order  for 
insufficiency  in  the  indenture. 

Humfrey,  in  support  of  the  order  of  sessions.  The  de- 
cision of  the  sessions  was  right.  All  the  means  of  procure 
ing  primary  evidence  had  been  exhausted,  and  the  secondary 
evidence,  therefore,  was  admissible.  AH  that  was  laid 
down  as  requisite  to  be  done  in  Rex  v.  Stoke  Golding  (a), 
was  done  in  the  present  case.  In  that  case  no  notice  had 
been  given  to  the  overseer,  who  was  living,  to  produce  the 
appointment;  in  this  case,  the  overseer  being  dead,  search 
for  the  appointment  had  been  made  with  his  executor; 
and  it  was  admitted  that  the  parish  chest  of  Witherly  had 
been  searched  for  the  same  purpose  in  vain.  But  it  will 
be  contended  on  the  other  side,  that  the  person  with  whom 
search  was  made  was  not  satisfactorily  proved  to  have  been 
the  executor  of  the  overseer.  It  was  proved  that  he  had 
acted  as  executor,  and  that  is  sufficient  in  a  case  like  the 
present.  It  was  further  proved  that  he  had  possession  of 
the  overseer's  papers,  and  that  among  those  papers  the 
search  was  made.  There  was,  therefore,  reasonable  pre- 
sumption that  the  appointment  had  been  lost,  and  then 
parol  evidence  of  its  contents  became  admissible.    The 

(a)  There,  the  indenture  had  been  must  be  shewn  to  have  been  had 

signed  by  only  one  overseer;  and  recourse  to;  and  that  a  notice  to 

it  was  held,  that  before  parol  evi-  the  appellants  to  produce  all  books, 

dence  of  there  having  been  only  papers,  &c.,  was  not  sufficient,  but 

one  appointed  in  that  year  could  that  the  officers  themselves  should 

be  allowed,  all  the  means  of  pro-  have  been  subpoenaed.     1  B.  &A. 

curing   the   written    appointment  173. 
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letter  which  was  fouud  by  the  executor  among  the  papers 

of  the  deceased  was  also,  under  the  peculiar  circumstances 
The  Kino  .      ,  .,  r      • 

9.  of  this  case,  properly  received  in  evidence,  for  it  went  to 

WiTHERLY.  g},g^  jjQt  Qj^iy  that  he  had  acted  as  executor,  but  that  he 
had  done  so  with  the  knowledge  and  approbation  of  the 
relatives  of  the  deceased.  Strict  proof  is  not  required  in 
cases  of  this  description :  Rex  v.  Stourbridge  (a). 

Hildyard,  contr^.  The  sessions  have,  in  effect,  found 
as  a  fact,  that  the  parishioners  of  Witherly,  contrary  both 
to  law  and  usage,  appointed  only  one  overseer  for  the  year 
in  question.  So  improbable  a  fact  ought  to  have  been 
proved  by  strict  and  positive  evidence,  which  it  is  admitted 
it  was  not  in  the  present  case.  Rex  v.  Stourbridge  was  a 
very  different  case  from  this.  There  the  indenture  had 
been  entrusted  to  a  person  deceased,  for  the  purpose  of  car- 
rying  it  to  the  parish  officer,  and  it  was  presumed,  first, 
that  the  messenger  had  done  his  duty  and  delivered  the 
indenture  to  the  parish  officer;  and  secondly,  that  the  in- 
denture, not  being  to  be  found  in  the  parish  chest,  had 
been  lost;  both  of  which  were  natural  and  warrantable 
presumptions.  Here,  the  appointment  not  being  to  be 
found  in  the  parish  chest,  and  the  overseer  being  dead,  the 
executor  of  the  overseer  was  undoubtedly  the  proper  person 
with  whom  to  make  a  search.  But  there  was  no  proof 
here  that  the  person  whose  papers  were  examined  had  been 
the  executor  of  the  overseer.  None  of  the  overseer's  papers 
were  found  among  those  of  the  supposed  executor.  [I^oy* 
ley,  J.  It  is  possible  that  he  may  have  left  no  papers  behind 
him.]  The  probate  ought  to  have  been  produced;  that  is 
the  only  legal  proof  of  a  man's  being  executor.  lLittledale,J. 
It  was  proved  that  he  had  acted  as  executor.]  There  was 
no  fact  whatever  proved  that  led  to  the  inference  that  he 
had  had  the  actual  custody  of  the  papers  of  the  deceased, 
and  there  was  no  regular  evidence  of  his  having  had  the 
legal  custody  of  them.     All  the  facts  that  appeared  might 

(a)  Ante,  ii.  43;  8  B.  &  C.  96. 
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have  applied  to  an  executor  de  son  tort^  while  there  was  an 
executor  of  legal  right  existing. 

Bay  LEY,  J. — I  do  not  think  the  letter  was  properly 
received  in  evidence,  but  I  think  enough  was  done  to  render 
the  secondary  evidence  admissible.  It  was  proved  that  the 
only  overseer  who  signed  the  indenture  was  dead;  that  a 
person,  who  was  also  dead,  had  acted  as  his  executor;  and 
that  the  papers  of  that  person  had  been  searched  for  the 
appointment  of  overseers  without  effect.  It  was  admitted 
that  the  parish  chest  had  been  searched,  and  that  no  ap- 
pointment could  be  found  there.  For  such  a  purpose  as  this, 
strict  proof  of  executorship  is  not  requisite.  It  is  said  that 
the  probate  ought  to  have  been  produced,  but  the  papers 
of  a  deceased  person  may  lawfully,  and  frequently  do,  pass 
into  the  possession  of  the  executor  before  probate.  It  is 
not,  therefore,  necessary  to  produce  the  probate  in  order  to 
shew  that  a  person  acting  as  executor  has  the  legal  custody 
of  the  papers  of  the  deceased.  I  am  of  opinion  that  the 
evidence  was  sufficient,  and  that  the  order  of  sessions  is 
right. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  There 
was  no  proof  that  any  executor  existed,  but  there  was  proof 
that  a  person  had  acted  as  executor;  and  among  his  papers, 
he  being  dead,  search  for  the  appointment  was  made. 
That  was  enough  to  warrant  the  presumption  that  that 
person  was  the  executor,  and  would  have  had  the  custody 
of  the  document  if  it  had  been  in  existence. 

Pakke,  J. — I  am  also  of  the  same  opinion.  I  think 
that,  for  a  purpose  like  this,  search  among  the  papers  of  a 
person  who  had  acted  as  executor,  was  sufficient.  Conclu- 
sive evidence  of  the  loss  of  the  document  was  not  necessary. 
There  was  prim&  facie  evidence  of  it  here,  and  that  was 
sufficient  to  let  in  the  parol  testimony. 

Order  of  Sessions  confirmed. 
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The  King  v.  The  Undertakers  of  the  Aire  and  Caldeb 
%^-^>mu  Navigation. 

An  act  of  par-  xJy  a  rate  made  for  the  relief  of  the  poor  of  the  township 
liament  em- 
powered cer-     of  Brotherton  in  the  West  Riding  of  the  county  of  York, 

tain  under-       ^j,g  defendants  were  assessed  in  the  sum  of  150/.  on  a  total 

takers  to  make 

navigable  a       annual  value  of  2000/.,  as  occupiers  and  owners  of  the  cut 

timt'^parpose'^  ^^  canal,  aud  that  part  of  the  River  Aire  lying  within  the 
to  scour  and  township  of  Brotherton,  dams,  locks,  weirs,  and  toll  dues 
river  and  to  ^^  rates.  On  appeal,  the  sessions  confirmed  the  rate, 
^g  f "^.^"^  subject  to  the  opinion  of  this  Court  upon  the  following 
Another  act      case : — 

theJ^^  l^tote  ^^  an  act  of  10  &  U  IV.  3,  for  making  and  keeping  na- 
and  interest  in  vigable  the  rivers  Aire  and  Calder,  in  the  county  of  York, 
of^jhcTsarae*^  certain  persons  therein  named  were  empowered,  at  their 
river,  and  in  own  proper  costs,  to  make  navigable  and  passable  with 
and  buildings,  barges,  boats,  lighters,  and  other  vessels,  the  said  rivers 

was  vested  in    ^j^c  and  Calder,  from  Weeland  up  to  the  towns  of  Leeds 

trustees,  whom 

it  empowered    and  VVakeneld,  and  for  that  purpose  to  cleanse,  scour,  open, 

to  sell  and  enlarge  or  straighten  the  said  rivers  or  either  of  them,  and 
convey  m  fee  ®  ®  ' 

the  said  lands   to  dig  or  cut  the  banks  of  the  same,  and  to  make  new  or 

and  buildini's,    i  «.       «.         i  r  ^       • 

and  to  raort-    *^''g®*'  ^uts,  trenches,  or  passages  for  water  in,  upon,  or 

gage  in  fee  the  through  the  lands  or  grounds  adjoining  or  lying  contiguous 
tion,  and  the  ^^  ^^^  ^^'^  rivers,  or  either  of  them,  as  they  should  think  fit 
said  lands  and  q^  necessary  for  the  better  carrying  on  and  effecting  the 
Held, that nei-  said  undertaking;  and  to  build,  erect,  set  up  and  make 
Bctevst^dThe  "P^"  ^^®  lands  adjoining  to  the  said  rivers,  or  either  of 
soil  of  the  bed  them,  locks,  weirs,  turnpikes,  pens  for  water,  cranes,  wharfs 
the  under-         ^"^  warehouses,  where  the  said   undertakers,  their  heirs 

takers,  and,  or  assigns,  should   think  fit.     And  it  was  enacted,  that  for 
therefore,  that         ,  .  -jr.!  ... 
they  were  not  ^^^  1"  consideration  or  the  great  expenses  which  the  under- 
ratable  to  the  takers,  their   heirs  or  assigns,  would  be   at.  not  only  in 
poor  as  the                .                    .        .                 .  '  "^ 

owners  or  oc-  making  the  said  rivers  navigable  as  aforesaid,  but  also  in 
cupiers  o  t  e    repairing  and  keeping  the  said  rivers  navigable  and  useful 

for  the  said  navigation,  it  should  be  lawful  for  the  said  un- 
dertakers, their  heirs,  executors,  administrators,  and  assigns. 
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and  no  others,  from  time  to  time  and  at  all  times  thereafter, 

to  demand  and  take  from  all  persons  that  should  send  down     ^,    ,^ 

TheKiKo 

or  receive  up  any  packs  or  trusses  of  cloth,  or  other  mer-  v. 

chandizes,  wares,  or  commodities  whatsover  that  should  be  X^^  ^^^ 
conveyed  up  or  down  the  said  rivers,  or  either  of  them,  the  Navigation. 
rates  and  tolls  thereinafter  mentioned;  saving  and  always 
reserving  unto  the  corporation  of  Pontefract,  in  the  county 
of  York,  and  to  all  other  person  and  persons,  their  respec- 
tive heirs,  successors  and  assigns,  all  royalties  and  rights, 
and  privileges  of  fishing,  and  other  dues  and  duties,  in  or 
upon  the  said  rivers,  or  either  of  them. 

By  an  act  of  14  Geo.  3,  for  amending  the  act  of  10  &  1 1 
W.  3,  it  was  enacted,  that  it  should  be  lawful  for  the  said 
undertakers,  at  all  times,  at  their  discretion,  to  cleanse, 
scour,  deepen,  enlarge,  straighten,  contract,  and  improve, 
and  in  a  good  navigable  state  to  keep,  and  preserve,  by  all 
necessary  and  proper  works,  ways,  and  means,  as  well  the 
said  several  cuts  and  canals,  and  every  of  them,  as  also  the 
cuts  made  under  the  authority  of  the  said  act  of  W.  3,  and 
the  channels  and  courses  of  the  said  rivers  Aire  and  Calder, 
and  the  beds  thereof  respectively,  not  only  from  the  said  towns 
of  Leeds  and  Wakefield  to  the  place  called  Weeland,  but  also 
from  Weeland  to  the  conflux  or  conjunction  of  the  said  river 
Aire  with  the  river  Ouze;  andtqremoveall  beds  of  earth,  soil, 
sand,  gravel  and  stone,  and  all  other  obstructions  and  impedi- 
ments whatsoever,  which  anywise  obstructed  the  said  navi- 
gation, either  in  haling,  sailing,  or  towing  of  boats,  barges, 
&c.,  with  men,  horses,  or  otherwise ;  and  also  to  build  and 
set  up,  or  make,  over,  across,  or  in  the  said  cuts,  canals  and 
channels  or  courses  of  the  said  rivers  Aire  and  Calder,  and 
upon  the  lands  and  grounds  adjoining  or  near  unto  the 
same,  such  and  so  many  bridges,  tunnels,  culverts,  locks, 
sluices,  flood-gates  and  other  gates,  pens  for  water,  weirs, 
jetties,  weigh-beams,  winches,  cranes,  engines  and  other 
works,  as  should  be  thought  necessary  or  convenient  for  the 
said  navigation. 

By  s.  1 10  of  the  said  act,  after  reciting  that  the  legal 
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1829.        estate  and    interest  in  the    then    present   navigation  of 
,^^J*"^^^^       the  said  rivers,  with  the  works  and  appurtenances  of  navi- 
V.  gation  thereunto  belonging,  and  the  tolls  and  duties  by  the 

Aire  and      ^^^jj  former  act  granted,  and  divers  messuages,  mills,  ware- 
Navioation.  houses,  buildings,    lands,   tenements   and    hereditaments, 
stood  vested  in  Sir  W.  Milner,  Jeremiah  Dixon,  Richard 
Wikon  and  Richard  Burton,  and  their  heirs ;  that  is  to  say, 
one  full  moiety  or  half  part  of  all  the  premises  to  the  use 
and  behoof  of  the  said  Sir  W*  Milner  and  Jeremiah  Dixon, 
their  heirs  and  assigns,  for  ever ;  and  the  other  full  moiety 
or  half  part  of  all  the  premises  to  the  use  and  behoof  of  the 
said  Richard  Wilson  and  Richard  Burton,  their  heirs  and 
assigns,  for  ever ;  nevertheless  upon  trust  for  themselves 
and  the  rest  of  the  undertakers  of  the  said  navigation,  their 
heirs  and  assigns ;  it  was  enacted,  that  ail  and  every  the 
lands  and  hereditaments  to  be  purchased  by  the  under- 
takers, their  heirs  and  assigns,  or  for  which  any  sum  or 
sums  of  money  should  be  assessed  under  and  by  virtue  of 
that  act,  should,  upon  payment  of  the  purchase-money  for 
the  same,  or  the  sum  or  sums  so  to  be  assessed  in  satisfaction, 
be  conveyed  unto,  or  otherwise  should,  together  with  all 
the  rates,  tolls  and  duties  by  the  now  reciting  act  granted, 
and  the  said  cuts  and  canals,  and  every  of  them,  and  all  other 
the  works  of  navigation  to  be  made  by  virtue  of  the  powers 
thereof,  stand  and  be  vested  in  the  said  Sir  W.  Milner, 
Jeremiah  Dixon,    Richard  Wilson,  and   Richard  Burton, 
their  heirs  and  assigns,  for  ever,  upon  the  like  or  the  same 
trusts,  and  to  and  for  the  like  uses,  intents  and  purposes, 
and    subject  to  such  or  the  same  conditions,  provisoes, 
restrictions  and  agreements,  in  all  respects  whatsoever,  as 
they  the  said  Sir  W.  Milner,  J,  Dixon,  R,  Wilson,  and  J2. 
Burton  then  stood  seised  of  the  said  then  present  naviga- 
tion, tolls  and  duties  granted  by  the  said  former  act,  and 
the  messuages,  mills,  warehouses,  buildings,  lands,  tene- 
ments and  hereditaments  aforesaid ;  and  to,  for  and  upon 
no  other  use,  trust,  intent,  or  purpose  whatsoever.     And 
by  the  said  act,  after  reciting  that  the  said  undertakers 
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stood  indebted  in  divers  sums  of  money  on  the  account  of        1^9. 
several  purchases  by  them  made  or  contracted  for,  of  cer-     ,«.    jr 
tain  messuages,  mills,  lands  and  tenements  upon  or  near  to  v. 

the  said  navigation,  and  upon  other  accounts  concerning  Caloer 
the  same;  and  also  reciting  that  the  defending  the  property  Navioatiok. 
of  the  undertakers,  and  the  obtaining  that  act,  had  been, 
and  Ibe  making  and  executing  the  several  proposed  cuts, 
canals  and  other  works  for  the  improvement  of  the  naviga- 
tion, would  be  attended  with  considerable  expense,  and  it 
might  become  necessary  for  the  said  undertakers  to  raise 
money,  as  well  for  defraying  such  debts  and  expenses,  as 
for  making  future  purchases  and  improvements  in  their  said 
navigation ;  it  was  enacted,  that  it  should  be  lawful  to  and 
for  the  trustees  in  whom  the  legal  estate  and  interest  of  the 
said  navigation  and  premises  should  be  then  vested,  and 
tbey  the  said  trustees,  and  their  heirs,  were  thereby  em- 
powered and  directed,  by  any  deed  or  deeds  to  be  by  them 
executed  in  the  presence  of  two  or  more  credible  witnesses, 
as  well  to  sell  and  convey  in  fee  simple  such  messuages, 
mills,  lands,  or  tenements,  belonging  to  the  said  undertakers, 
their  heirs  and  assigns,  as  should  be  directed  to  be  sold  and 
conveyed  as  aforesaid,  as  to  grant,  demise,  convey  and 
assure  in  fee,  or  for  any  terra  or  number  of  years  by  way  of 
mortgage,  as  well  the  said  navigation  and  the  tolls,  rates 
and  duties  of  the  same,  as  silso  all  or  any  messuages,  mills, 
lands,  tenements,  and  hereditaments,  being  the  undivided 
property  or  estate  of,  or  which  should  thereafter  belong  to» 
the  undertakers,  their  heirs  or  assigns,  or  any  part  or  parts 
thereof,  a&  a  security  for  the  repayment  of  all  sums  of 
money  to  be  raised  or  borrowed,  unto  such  person  and  per- 
sons respectively,  or  his,  her,  or  their  trustee  or  trustees,  as 
should  be  willing  to  advance  and  lend  the  same. 

In  pursuance  of  the  powers  contained  in  the  said  acts  of 
parliament,  the  undertakers  of  the  navigation  of  the  rivers 
Aire  and  Calder  have  made  the  said  rivers,  and  still  main- 
tain the  same  navigable  and  passable  in  the  manner  directed 
by  the  acts.    The  river  Aire  passes  through  the  respondent 
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township.     The  river  navigation  in  that  township  is  of  the 
The  King     '^"S^'^  of  5428  yards.     In  one  part  of  the  river  in   that 
V.  township  there  is  a  weir  across  the  river,  and  a  side  cut 

Calder       ^^^^  locks  for  the  purpose  of  passing  boats  and  barges  from 
Navigation,  the  higher  level  above  to  the  lower  level  below  the  weir.    The 
side  cut  is  of  the  length  of  186  yards,  and  had  been  made  by 
the  undertakers  of  the  navigation  in  pursuance  of  the  powers 
given  them  for  that  purpose  by  the  act  of  W,  3.     The  un- 
dertakers of  the  navigation  of  the  Aire  and  Calder  had  never 
before  been  rated  to  the  poor  in  the  township  of  Brotherton, 
in  respect  of  the  navigation,  or^of  their  dams,  locks,  weirs,  or 
the  tolls  arising  therefrom ;  but  have  been  for  many  years, 
and  antecedently  to  the  passing  of  the  act  of  14  Geo.  3, 
rated  in  respect  of  the  tolls  of  their  navigation  in  the  town- 
ships of  Leeds  and  Wakefield.     The  tolls  due  in  respect 
of  goods  carried  along  the  navigable  channel  in  the  town- 
ship of  Brotherton  amount  to  the  sum  at  which  the  appel- 
lants are  rated,  but  the  proportion  due  in  respect  of  the 
passage  along  that  portion  of  the  navigable  channel  which 
consists  of  an  artificial  cut  falls  far  short  of  that  sum.     No 
tolls  are  received  in  the  township  of  Brotherton.     The  ap- 
pellants contended  that  they  were  not,  under  the  circum- 
stances, liable  to  be  rated  for  the  relief  of  the  poor  in  the 
township  of  Brotherton,  in  respect  of  the  cut  or  canal,  or 
that  part  of  the  river  Aire  lying  in  Brotherton,  or  the  dams, 
locks  and  weirs,  tolls,  dues,  or  rates,  or  any  of  them ;  or,  at 
least,  that  they  were  not  ratable  in  respect  of  the  part  of 
the  river  Aire  lying  in  Brotherton,  or  the  tolls,  dues,  or  rates ; 
and  that  the  rate  was  bad,  as  including  conjointly  various 
matters,  some  of  which  were  clearly  not  ratable,  and  for  not 
stating  explicitly  ho w  much  was  laid  on  each  subject-matter  of 
assessment.     The  sessions,  however,  were  of  opinion  that 
the  appellants  were,  under  the  circumstances  stated,  liable 
to  be  rated  in  respect  of  the  navigable  channel ;  and  they 
confirmed  the  rate  generally,  subject  to  the  opinion  of  this 
Court  upon  the  whole  case. 

J.  Williams  and  Archbold,  in  support  of  the  order  of 
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sessions.     The  question  is,  whether  this  case  can  be  dis-         1829. 
tinguished  from  those  of  Rex  v.  The  Mersey  and  Irwell     fYh^^c 
Navigation  (a),  and  Rex  v.  The  Avon  Navigation  (b) ;  in  v, 

other  words,  whether  the  acts  of  parliament  vest  the  soil  of  Calder'* 
the  bed  of  the  river  in  the  undertakers  of  this  navigation,  Navioatiok. 
or  give  them  an  easement  only :  because,  in  the  latter  case, 
it  must  be  admitted  upon  the  authorities  cited,  that  they 
are  not  ratable  to  the  relief  of  the  poor.  Now,  the  first 
act  of  parliament,  9  &  10  Tf^.  3,  undoubtedly  does  not  vest 
the  soil  of  the  bed  of  the  river  in  the  undertakers ;  and  if 
the  case  rested  on  that  statute  only,  it  could  not  be  con- 
tended that  the  powers  given  in  this  case  were  greater  than 
those  given  to  the  Mersey  and  Irwell  Navigation  Company, 
namely,  powers  of  entering  for  the  purpose  of  making  and 
maintaining  the  navigation,  which  have  been  held  to  con- 
stitute an  easement  only.  But  the  subsequent  statute  of 
14  Geo.  3,  it  is  submitted,  goes  further,  and  does  vest  the 
soil  in  the  undertakers.  The  UOth  section  recites  that  the 
legal  estate  and  interest  in  the  (then)  present  navigation  of 
the  said  river,  with  the  works  and  appurtenances  of  naviga* 
tion  thereunto  belonging,  and  the  tolls  and  duties  by  the 
former  act  granted,  and  divers  messuages,  mills,  ware- 
houses, buildings,  lands,  tenements,  and  hereditaments, 
stood  vested  in  certain  persons  therein  named,  their  heirs 
and  assigns,  for  even  upon  trust  for  themselves  and  the  rest 
of  the  undertakers.  Now  the  word  *'  navigation"  imports 
the  actual  soil  and  bed  of  the  river ;  not  the  mere  right  of 
using  the  river  for  the  purpose  of  passing  over  it.  By  another 
section,  the  trustees  in  whom  the  legal  estate  and  interest  in 
the  said  navigation  and  premises  should  be  then  vested,  were 
empowered  to  sell  and  convey  in  fee  simple  the  messuages, 
mills,  lands,  or  tenements  belonging  to  the  undertakers, 
their  heirs  or  assigns ;  or  to  convey  in  fee,  or  for  any  number 
of  years,  by  way  of  mortgage,  as  well  the  said  navigation 
and  the  tolls,  as  any  messuages,  &c.  being  the  property  of 

(a)  Ante,  84;  9  B.  &  C.  95.  {h)  Ante,  23 ;  9  B.  &  C.  114, 

per  nomen  Rex  v.  Thomas, 
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18S9.         the  undertakers,  their  heirs  or  assigns,  as  a  security  for  the 

^^!^^^C^      repayment  of  money  borrowed.     So  that  the  trustees  may 

V,  either  sell  or  mortgage  lands  or  buildings  belonging  to  the 

Aire  and     undertakers,  but  they  may  only  mortgage  the  navigation  and 

Navigation,  the   tolls ;    a  distinction  which    clearly  imports  that  the 

trustees  had  the  fee  in  the  navigation  or  bed  of  the  river. 

F.  Pollock,  Alderson,  and  Coltman,  contrd,  were  stopped 
by  the  Court. 

Bayl£Y,  J. — It  seems  to  me  that  the  present  case  is 
not  in  substance  distinguishable  from  those  to  which  we 
have  been  very  properly  referred,  and  that  the  undertaken 
of  this  navigation  are  not  liable  to  be  rated  for  the.  bed  of 
the  river.  In  order  to  make  them  so  liable^  they  must  be 
"  occupiers  of  lands  or  houses"  within  the  fair  meaning  of 
those  words  in  the  statute  of  Elizabeth.  Now  the  cases 
referred  to  have  established  as  a  rule^  that  where  an  act  of 
parliament,  passed  for  the  purpose  of  making  navigable  a 
natural  river,  does  not  vest  in  the  undertakers  of  the  naviga- 
tion the  bed  of  the  river,  but  gives  them  for  that  purpose  a 
mere  privilege  of  scouring  and  cleansing  it,  they  are  not 
occupiers  of  the  land  used  for  the  navigation^  but  have  a 
mere  easement  in  it.  It  is  conceded  that  if  this  case  rested 
upon  the  act  of  9  &  10  fF.  3  alone,  it  could  not  be  distin- 
guished from  the  case  of  Rex  v.  Tlie  Mersey  and  IrweU 
Navigation;  and  that  if  that  case  was  properly  decided,  the 
undertakers  of  the  Aire  and  Calder  navigation  are  not  occu- 
piers of  land.  But  it  is  said  that  the  act  of  14  Geo.  3,  goes 
further,  and  does  shew  that  these  undertakers  are  the  owners 
and  occupiers  of  the  bed  of  the  river.  The  9  &  10  W.  S 
having  given  the  undertakers  an  incorporeal  hereditament, 
and  it  clearly  did  no  more,  the  1 10th  section  of  the  14  Geo, 
S  recites  that  the  legal  estate  and  interest  in  the  namgation 
is  vested  in  the  trustees.  This  part  of  the  argument  de- 
pends entirely  upon  the  meaning  of  the  word  "  navigation" 
as  there  used.     If  it  means  only  the  incorporeal  right  of 
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cleansing  and  scouring  the  bed  of  the  river  in  order  to  make        13^9. 
it  navigable,  it  does  not  shew  that  the  trustees  are  the     j|^^  j^^^^ 
owners  of  the  bed  of  the  river.     As  the  latter  act  recites  v. 

that  the  trustees  have  some  right,  we  must  refer  to  the  Caldek 
former  act  to  see  what  that  right  is.  The  former  act,  ac-  Navioatw*. 
cording  to  the  decision  in  Rex  v.  The  Mersey-  and  Irwell 
Navigation,  gave  the  undertakers  an  incorporeal  right  only. 
Assuming  that  to  be  correct,  there  is  nothing  in  the  latter 
act  to  shew  that  the  legislature  intended  to  give  them  any 
other  right.  In  the  interval  between  the  passing  of  the  two 
statutes  there  can  be  little  doubt  that  the  company  exer- 
cised their  power  of  purchasing  lands,  and  acquired  corpo- 
real  property  in  those  lands.  The  1 10th  section  of  the  14 
Geo.  3  recites,  that  the  legal  estate  in  the  navigation,  and 
in  the  lands  and  buildings  is  in  the  trustees.  But  that 
statute  no  where  vests  any  thing  in  them ;  the  former  statute 
alone  vests  any  thing  in  them:  and  that  gives  the  undertakers 
an  incorporeal  hereditament  only  in  the  bed  of  the  river,  and 
a  corporeal  hereditament  in  other  things,  namely,  the  land 
and  buildings.  Then  it  is  said  that  a  subsequent  clause 
empowers  the  persons  having  the  legal  estate  and  interest 
in  the  navigation,  as  well  as  the  other  property,  to  mortgage 
in  fee  the  navigation  and  the  tolls,  as  well  as  the  other  pro- 
perty ;  ^nd  that  the  use  of  the  word  navigation  there  shews 
an  intention  on  the  part  of  the  legislature  to  give  the 
trustees  of  the  navigation  power  to  convey  the  fee  in  a  cor- 
poreal hereditament,  because  else  the  introduction  of  the 
word  navigation  would  have  been  unnecessary,  as  the  men- 
tion of  the  tolls  and  other  property  would  have  been  suf- 
ficient. But  I  cannot  attach  any  weight  to  this  argument. 
The  word  '^  navigation,'^  being  used  in  the  act,  would 
enable  the  trustees,  by  introducing  the  same  word  into  a 
mortgage  deed,  to  give  a  mortgagee  the  right  of  cleansing 
and  scouring  the  bed  of  the  river,  and  to  make  or  maintain 
it  navigable,  and  thereby  pass  to  a  mortgagee  the  legal 
estate  and  interest  which  the  trustees  had  in  the  incorporeal 


?j: 


ic    lie 


T3«  :mii  rf»    Ejectment,  for  cIk  reoyrerr  cf  ceitaiB  aCoCaKv£»  ol 
Iw£  viidi  fafltfi  beea  «^c  oc;t  u^iir  ao  inciosvre  act 


'/:  il-.  B ,  a-iH  C^  y.r  l>t.  t-^roe**  reti.  acccrf^  t»  tie  coscoa  of 
A.  -aKfi  a  :  sIS.  izn  B.  Li  1  ?^26.  -^i^-'ji  C  icrni-^      Artr  tbe  pact,  an 

'cuimunn  ".'?«'  zr^  -mmr^  laivis  tr^-x^v:  z:Te  ti>t  ocdai:s*:caK5  a  written  <tat«- 

^ytiar  caiin<Sy  a;:'!  v^t  'x>t  d^t^fmi&^xn  cc'  tbe  ccatmi«:coers  yioaki  be  £inl ; 

eniiiiiiHi'^iKn  «c/^.<^.<i  a^i^yC  the  «&»:«  iuvjs  amoc^  ail  pe7K}as  and  proprietors 

duEr»in  \a.  re^prct  of  cl:i«r>  aocient  ti&c^Eme&ss,  aod  that  the  act  sboald  ooc 

ro  aicer  cr  aoaui   arij  «;]1  or  Mrttlement  or  aoj  of  the  lands  iatmded  to  be 

bac  diac  the  land 9  alkiCted  should,  iauDcdiatelj  aAer  soch  allocment,  enure  to 

_  oao  aod  porpoMrf  a^t  the  te&errieflC9  io  respect  of  which  the  allocnients  should 

Ha  amfa  t&m  verey  or  would  hate  been  if  the  act  had  not  passed.     Neither  A,  dot  C. 

g^la  Mf  cfaia  be^>re  the  commisiiouers.     B.  did  make  a  claim,  and   the  coromis- 

^gtfjjj^Hiidtd  ailocments  to  B.  and  to  the  lord,  according  to  their  respectire  rights 

^^^^^K^  m  icfpect  of  the  ancient  tenement : — Held,  that  the  claim  bj  B.  enured 

^F  ^^H^  ^  ^  pvties  interested  in  the  ancient  tenement,  and  that  the  award 
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after  mentioned.  Plea^  not  guilty ;  and  issue  thereon.  At 
the  trial  before  Burrough,  J.  at  the  Somersetshire  summer 
assizes,  1827,  a  verdict  was  found  for  the  lessor  of  the 
plaintiff  with  certain  points  reserved,  as  to  which  this  Court 
directed  the  facts  to  be  stated  in  a  special  case: — 

The  manor  of  Wantage,  in  the  county  of  Somerset,  is 
parcel  of  the  possessions  of  the  dean  and  chapter  of  the 
cathedral  church  of  Wells.  On  thegth  April,  1744,  and  the 
4th  November,  1746,  three  copyhold  tenements  within  and 
parcel  of  that  manor  were,  upon  the  surrender  of  W.  Tice 
and  Mary  Tice,  granted  by  copies  of  court  roll  in  reversion 
to  Malachi  Tice,  and  his  sister  ilfaiy  T/c^,  for  and  during 
the  term  of  their  lives  successively,  according  to  the  custom 
of  the  manor,  to  commence  immediately  after  the  death,' 
surrender,  or  forfeiture  of  W.  Tice  and  Mary  Tice  his  wife. 
On  the  26th  October,  1782,  the  reversion  of  two  of  these 
tenements  was  granted  by  copy  of  coiirt  roll  by  the  dean 
and  chapter  to  Jonathan  Sweeting,  Thomas  Pdcoek  Sweetings 
and  John  Winsor  Sweeting,  habendum  to  them  for  the  term 
of  their  lives  and  the  life  of  every  and  either  of  them 
longest  living  successively,  according  to  the  custom  of  the 
manor,  immediately  after  the  death,  surrender,  or  forfeiture, 
or  other  sooner  determination  of  the  estate  then  subsisting 
for  the  lives  of  Malachi  Tice  and  Mary  Tice  his  sister;  and 
J.  Sxoeeting,  T.  P.  Sweetings  and  J.  fV.  Sweeting,  were  ad- 
mitted tenants  as  in  reversion.  Malachi  Tice,  the  survivor 
of  the  two  lives,  upon  the  death  of  whom  the  reversion  of 
these  tenements  was  expectant,  died  in  September,  1819^  J. 
Sweeting  in  October,  1825,  and  T,  P.  Sweeting  in  January, 
1826,  since  which  period  the  lessor  of  the  plaintiff,  J.  W. 
Sweeting,  the  person  last  named  in  each  habendum  and 
admission,  has  been  and  now  is  in  possession  of  the  copy- 
hold tenements  conveyed  by  the  copies  above  set  out,  and 
in  the  receipt  of  all  the  rents  and  profits  thereof. 

By  an  act  of  37  Geo.  3,  for  dividing,  allotting  and  in- 
closing certain  moors,  commons,  or  waste  lands  and  grounds 
lying  and  being  within  the  parishes  of  North  Curry,  Stoke, 

VOL.  IV.  S  B 


CASES  IN  THE  KINGS  BENCH, 

St.  Gregory,  and  West-batch,  in  the  county  of  Somerset^ 
after  reciting  the  existence  of  certain  uninclosed  moors  and 
commons  in  the  several  parishes  mentioned  in  the  title  of  the 
act,  and  the  claims  of  different  lords  of  manors  to  the  soil 
of  certain  of  those  moors,  and  the  claims  of  other  persons 
to  rights  of  common  thereon  in  respect  of  certain  old  auster 
or  ancient  tenements,  certain  commissioners  were  appointed 
for  setting  out,  dividing,  allotting  and  inclosing  the  said 
moors,  commons,  or  waste  lands,  with  certain  exceptions; 
and  for  preventing  all  unnecessary  delays  in  the  division  and 
inclosure,  the  commissioners  were  directed  to  perambulate 
and  stake  out  the  boundaries  ;  and  it  was  provided,  that  all 
and  every  person  or  persons  having  or  making  any  claim  or 
claims  which  might  affect  the  boundaries,  or  any  claim  to 
r^ht  of  common,  right  of  stocking,  or  any  other  right  or 
interest  whatsoever,  in,  upon,  or  over  the  said  moors,  com* 
mons,  or  waste  lands  and  grounds  thereby  intended  to  be 
divided  and    inclosed    as  aforesaid,  or  any  part  or  parts 
thereof  respectively,  should,  by  themselves  or  their  agents 
respectively,  give  and  deliver  to  the  commissioners  or  any 
two  of  them,  at  their  first  or  second  meeting  to  be  held  in 
pursuance  of  the  act,  an  account  in  writing  of  his,  her,  or 
their  respective  claims ;  if  such  claims  were  objected  to  at 
the  first,  second,  or  third  meeting,  the  act  provided  that  the 
objections  should  in  the  first  instance  be  decided  by  the 
commissioners,  and  gave  subsequent  modes  of  settling  the 
disputes  if  their  decision  were  unsatisfactory ;  but  in  case  no 
such  claims  or  objections  should  be  made,  or  the  parties 
claiming  or  objecting  neglected  or  refused  to  adopt  such 
subsequent  modes,  then  the  determbation  of  the  commis* 
sioners  was  to  be  final  and  conclusive  to  all  intents  and 
purposes.  Certain  allotments  were  then  directed  to  be  made 
to  the  dean  and  chapter  of  Wells,  and  other  lords  of  manors, 
in  lieu  of  their  right  of  soil,  and  to  other  persons  in  respect 
of  other  interests,  the  act  stating  that  the  said  dean  and 
chapter  had  agreed  not  to  accept  or  take  any  allotment  or 
allotments,  in  lieu  of  rights  of  soil,  out  of  the  shares  which 
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should  be  allotted  by  the  commissioners  to  their  several  and         1839. 
respective  tenants  in  right  of  their  several  and  respective 
tenements  held  under  the  said  dean  and  chapter,  by  lease  or 
copy  of  court  roll. 

By  another  clause  it  was  enacted,  that  the  commissioners 
should  set  out,  divide,  allot  and  inclose  all  the  residue  and 
remainder  of  the  said  moors,  commons,  or  waste  lands  and 
grounds  so  intended  to  be  divided  and  inclosed  as  aforesaid, 
unto,  for  and  among  all  and  every  person  and  persons,  pro* 
prietor  and  proprietors  interested  therein  in  respect  of  their 
said  old  auster  or  ancient  tenements,  without  any  respect  to 
the  yearly  value  of  such  tenements,  it  being  intended  by  that 
act  that  each  proprietor  of  the  said  old  auster  or  ancient 
tenements  should  have  an  equal  allotment  of  the  said  re- 
spective moors,  commons  or  waste  lands  and  grounds,  share 
and  share  alike ;  and  that  it  should  be  lawful  for  the  com- 
missioners, or  any  two  of  them,  to  set  out,  allot,  inclose  and 
award  to  and  for  each  and  every  proprietor  and  proprietors, 
his,  her,  and  their  shares  and  proportions  of  the  said  respec- 
tive moors,  commons,  or  waste  lands  and  grounds,  in  one 
entire  allotment  on  such  of  the  said  moors,  commons,  or 
waste  lands  and  grounds,  as  to  the  said  commissioners,  or  any 
two  of  them,  should  seem  roost  proper,  quantity,  quality, 
situation  and  convenience  considered ;  and  that  the  several 
and  respective  allotments  to  be  assigned,  set  out,  and  allotted 
unto  and  for  the  several  persons  who  should  be  entitled  to  the 
same,  should  be  in  full  bar  of  and  compensation  for  his,  her, 
or  their  respective  rights  or  interests  in,  over  and  upon  the 
said  moors,  commons,  or  waste  lands  and  grounds,  or  any 
part  thereof;  and  that  immediately  from  and  after  the  said 
commissioners  should  have  so  set  out,  allotted  and  in- 
closed any  part  of  the  said  moors,  commons,  or  waste  lands 
and  grounds,  to  and  for  any  person  or  persons  by  virtue  of 
that  act,  all  right  of  common  in,  over  and  upon  such  parts 
or  parcels  so  inclosed  as  aforesaid,  should  cease  and  be 
for  ever  extinguished. 

The  act  contained  the  following  proviso : — "  Provided 

3  B  2 
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1829.         always,  and  be  it  further  enacted,  that  nothing  in  this  act 

contained  shall  extend^  or  be  construed,  deemed,  or  judged 

to  revoke,  make  void,  alter,  or  annul  any  will  or  settlement, 

or  to  prejudice  any  person  or  persons  having  any  jointure, 

dower,  portion,  or  incumbrance  out  of,  upon,  or  any  ways 

affecting  any  of  the  lands  so  intended  to  be  divided  and 

inclosed,  or  which  shall  be  exchanged  by  virtue  of  this  act; 

but  that  the  several  messuages,  tenements,  fences,  lands, 

hereditaments  and  premises  so  to  be  set  out  and  allotted 

upon  such  division  and  inclosure,  or  which  shall  be  taken 

in  exchange  in  pursuance  of  this  act^  shall  immediately 

after  such  allotment  or  allotments,  exchange  or, exchanges 

shall  be  made,  remain  and  enure  to  and  for. such  and  the 

same  uses,  intents  and  purposes,  as  the  several  messuages, 

tenements,  farms,  lands,  and  hereditaments  in  respect  or  in 

lieu  of  which  such  allotments  and  exchanges  shall  be  made 

as  aforesaid,  now  are,  or  should  or  would  have  been,  in 

case  this  act  had  not  been  made." 

The  act  concluded  with  the  following  general  saving 
clause : — *'  Saving  always  to  the  king's  most  excellent 
majesty,  his  heirs  and  successors,  and  to  all  and  every  other 
person  and  persons,  bodies  politic  and  corporate,  his,  her,  or 
their  heirs,  successors,  executors  and  administrators,  other 
than  and  except  the  several  persons  to  whom  any  allotment 
or  allotments  shall  be  made,  and  whose  rights  are  hereby 
intended  to  be  barred  and  extinguished,  all  such  estates, 
right,  title,  interest,  claim  and  demand  as  they,  or  any 
of  them  had  or  enjoyed  of,  in,  to,  or  out  or  in  respect, 
of  the  said  moors,  commons,  or  waste  lands  and  grounds 
so  intended  to  be  divided  and  inclosed  as  aforesaid,  at  the 
time  of  passing  this  act,  or  could  or  might  have  had  and 
enjoyed  in  case  the  same  had  not  been  made." 

The  commissioners  made  their  award  21st  June,  1800, 
and  thereby  allotted  to  T,  P.  Sweeting,  and  to  the  said  dean 
and  chapter,  according  to  their  respective  rights  and  inter- 
ests, for  and  in  respect  of  a  certain  old  auster  or  ancient 
tenement  called  Elms's,  situate  and  being  in  the  said  parish 
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of  North  Curry,  one  piece  or  parcel  of  ground  therein  par-        1829. 
ticularly  described,  as  containing  by  admeasurement  2  roods 
2  perches,  and  numbered  7  on   the   said   plan;  and   one 
other  parcel  of  ground,  therein  also  particularly  described, 
and  numbered  416  on  the  said  plan;  and  also  to  the  said 
T.  P.  Sweeting  and  the  said  dean  and  chapter,  according  to 
their  respective  rights  and  interests,  for  and  in  respect  of  a 
certain  old  auster  or  ancient  tenement  also  called  Elms's, 
situate  and  being  in  the  said  parish  of  North  Curry>  one 
piece  or  parcel  of  ground,  numbered  417- on  the  said  plan; 
and  also  to  the  said  T.  P.  Sweeting  and  to  the  said  dean  and 
chapter,  according  to  their  respective  rights  and  interests, 
for  and  in  respect  of  a  certain  old  auster  or  ancient  tene- 
ment called  Tice's,  situate  and  being  in  the  said  parish  of 
North  Curry,  one  piece  or  parcel  of  ground,  therein  also 
particularly  described,  and  numbered  418  on  the  said  plan. 
It  did  not  appear  in  evidence  that  any  other  allotments 
had  been  made  by  the  said  awalrd  to  the  said  T.  P,  Sweeting, 
or  to  the  said  Jonathan  Sweeting,  or  Malachi  Tice,  or  that 
any  claim  had  been  made  before  the  said  commissioners  by 
them  or  on  their  behalf,  except  as  hereinafter  stated.     T.  P. 
Sweeting  Vf^s  not,  at  the  time  of  the  inclosure  and  award, 
in  possession  of  either  of  the  said  copyhold  tenements,  but 
he  made  the  claim  for  allotments  in  respect  of  them  before 
the  commissioners.     The  three  tenements  called  in  the 
award  Elms's  and  Tice's,  were  the  copyhold  tenements  first 
above  mentioned,  so  named  from  the  preceding  owners, 
and  the  allotments  were  made  in  respect  of  those  tenements. 
The  allotment  numbered  7  had,  from  the  date  of  the  award, 
always  been  held  by  the  owner  of  the  copyhold  tenements, 
but  T,  P.  Sweeting  had  always,  from  the  date  of  the  award, 
held  the  allotments  numbered  41 6,  417«  and  418,  to  the 
time  of  his  death,  without  payment  of  rent,  or  any  other 
acknowledgment  to  the  owner  of  the  copyhold  tenements; 
and  they  had  been  so  held  by  the  defendants  claiming  under 
him,  since  his  death,  as  executors  of  the  will  of  jf.  P.  Sweet- 
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ing,  and  devisees  in  trust.    For  these  three  allotineDts  &e 
present  action  was  brought. 

Coleridge,  for  the  lessor  of  the  plaintiff.  The  legal  estate 
in  the  three  allotments  is  in  the  lessor  of  the  plaintiff,  John 
Winsor  Sweeting,  and  he  is  entitled  to  recover  them  in  the 
present  action.  It  will  be  said  that  no  claim  was  made 
before  the  commissioners  by  him  or  on  his  behalf;  that  the 
inclosure  act  required  a  claim  to  be  made,  and  therefore 
that  he  is  barred;  and  the  case  of  Doe  v.  Jefferson  (a)  will 
be  relied  on.  It  was. there  held,  that  the  sixth  section  of 
the  general  inclosure  act,  41  Geo.  3,  c.  109»  limiting  the 
time  for  making  claims  before  the  commissioners,  could 
not  be  taken  to  apply  only  to  allotments  in  respect  of  land, 
but  extended  to  tithes  also;  and  that  the  lessor  of  the 
plaintiff,  who  had  neglected  to  make  a  claim  for  tithes 
within  the  time  limited  by  that  section,  could  not  prevail  in 
ejectment  against  a  party  in  possession  of  an  allotment 
actually  set  out  in  respect  of  the  tithes,  although  the  party 
under  whom  he  claimed  title  had  also  omitted  to  make  a 
claim  according  to  the  statute.  But  the  decision  in  that 
case  does  not  at  all  affect  the  present,  because  it  proceeded 
upon  the  ground  that  no  claim  had  been  made  by  any  per- 
son. Here  a  claim  was  made  by  Thomas  Pocock  Stoeeiingt 
which  must  be  considered  as  having  been  made  by  bim  on 
behalf  of  all  the  parties  mterested  in  the  copyhold  estate, 
of  whom  the  lessor  of  the  plaintiff  was  one.  That  claim, 
therefore,  enures  to  his  benefit ;  for  it  is  enough  to  satisfy 
the  statute  if  a  claim  has  been  made  in  respect  of  the  estate 
by  any  person  interested  in  it.  Then  it  will  be  said  that 
the  award  of  the  commissioners  is  final  and  conclusive,  and 
gives  the  title  to  the  allotments  absolutely  to  the  persons 
named  therein.  But  in  Kingsley  v.  Young  (b)  Lord  Eldon 
treated  the  award  of  the  commissioners  as  rather  constitut- 
ing evidence  of  title,  than  an  absolute  title  to  the  allotments. 

(fl)  9  Moore,  260;  9  Bingh.  118.  (6)  18  Ves.  t06. 
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An  allotment  is  given  to  a  claimant,  not  as  an  individual, 
but  in  respect  of  the  estate  in  which  he  is  interested ;  and 
in  respect  of  the  whole  estate  and  all  parties  interested  in 
it,  not  in  respect  of  his  particular  interest  only.  The  act 
provides  that  nothing  therein  contained  shall  revoke  or 
annul  any  will  or  settlement;  and  the  limitations  entered  on 
the  court  roll  may,  in  furtherance  of  the  intention  of  the 
legislature,  be  fairly  regarded  as  a  settlement;  and  if  so, 
the  land  allotted  must  remain  and  enure  to  the  same  uses^ 
intents,  and  purposes,  as  the  copyhold  estates  in  respect  of 
which  the  allotments  were  made. 

Jeremy,  contrd.  This  action  cannot  be  maintained. 
There  is  no  legal  title  in  the  lessor  of  the  plaintiff.  The 
legal  estate  in  the  allotments  vested,  by  force  of  the  inclo- 
sure  act  and  the  award,  as  a  freehold  in  Thomas  Pocock 
Sweeting  and  the  dean  and  chapter.  The  legal  title  to  land 
allotted  by  commissioners  under  an  inclosure  act,  is  derived 
entirely  from  the  award ;  and  the  Court  must  look  to  the 
award,  and  to  that  only,  for  the  purpose  of  seeing  in  whom 
the  legal  title  is  vested.  Now  it  has  been  decided  that 
land  allotted  in  lieu  of  rights  incident  to  a  copyhold  estate, 
becomes,  by  force  of  the  award,  a  freehold  estate  of  inhe- 
ritance in  the  allottee :  Revell  v.  Joddrell  (a),  Townley  v. 
Oibson  (6),  Doe  v.  Davidson  (c).  Here,  the  land  is,  by  the 
award,  allotted  to  Thomas  Pocock  Sweeting  and  the  dean 
and  chapter.  The  award,  therefore,  operated  as  a  grant  to 
them  in  fee,  and  the  dean  and  chapter  are  the  surviving 
grantees.  The  legal  estate,  therefore,  is  in  them,  and  not 
in  the  lessor  of  the  plaintiff.  A  dean  and  chapter  may  take 
as  a  body  politic :  Com.  Dig,  Capacity,  (A.)  Q,  No  claim 
was  made  by  or  on  behalf  of  the  lessor  of  the  plaintiff,  and 
on  that  ground  he  is  barred.  Doe  v.  Jefferson  (d) ;  that  case 
was  decided  upon  the  sixth  section  of  the  general  inclosure 
act,  41  Geo.  3,  c.  109;  but  the  words  of  the  inclosure  act 

(a)  S  T.  R.  415.  (c)  2  M.  &  S.  175. 

ih)  9  T.  R.  701.  id)  9  Moore,  260;  2  Bingh.  118. 
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1899.         the  undertakers,  their  heirs  or  assigns,  as  a  security  for  the 

^^^^'^^       repayment  of  money  borrowed.     So  that  the  trustees  may 

V.  either  sell  or  mortgage  lands  or  buildings  belonging  to  the 

Air*  and     undertakers,  but  they  may  only  mortgage  the  navigation  and 

Navigation,   the   tolls ;    a  distinction  which    clearly  imports  that  the 

trustees  had  the  fee  in  the  navigation  or  bed  of  the  river. 

F.  Pollock,  Alderson,  and  Coltman,  contr^,  were  stopped 
by  the  Court. 

Bayley,  J. — It  seems  to  me  that  the  present  case  is 
not  in  substance  distinguishable  from  those  to  which  we 
have  been  very  properly  referred,  and  that  the  undertakers 
of  this  navigation  are  not  liable  to  be  rated  for  the  bed  of 
the  river.  In  order  to  make  them  so  liable,  they  must  be 
'*  occupiers  of  lands  or  houses"  within  the.  fair  meaniBg  of 
those  words  in  the  statute  of  Elizabeth.  Now  the  cases 
referred  to  have  established  as  a  rule,  that  where  an  act  of 
parliament,  passed  for  the  purpose  of  making  navigable  a 
natural  river,  does  not  vest  in  the  undertakers  of  the  naviga- 
tion the  bed  of  the  river,  but  gives  them  for  that  purpose  a 
mere  privilege  of  scouring  and  cleansing  it,  they  are  not 
occupiers  of  the  land  used  for  the  navigation,  but  have  a 
mere  easement  in  it.  It  is  conceded  that  if  this  case  rested 
upon  the  act  of  9  &  10  fT.  3  alone,  it  could  not  be  distin- 
guished from  the  case  of  Rex  v.  The  Mersey  and  Irwell 
Navigation;  and  that  if  that  case  was  properly  decided,  the 
undertakers  of  the  Aire  and  Calder  navigation  are  not  occu- 
piers of  land.  But  it  is  said  that  the  act  of  14  Geo.  3,  goes 
further,  and  does  shew  that  these  undertakers  are  the  owners 
and  occupiers  of  the  bed  of  the  river.  The  9  &  10  W.  S 
having  given  the  undertakers  an  incorporeal  hereditament, 
and  it  clearly  did  no  more,  the  1 10th  section  of  the  14  Geo. 
3  recites  that  the  legal  estate  and  interest  in  the  navigation 
is  vested  in  the  trustees.  This  part  of  the  argument  de- 
pends entirely  upon  the  meaning  of  the  word  "  navigation" 
as  there  used.     If  it  means  only  the  incorporeal  right  of 
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cleansing  and  scouring  the  bed  of  the  river  in  order  to  make         \^^9. 
it  navigable,  it  does  not  shew  that  the  trustees  are  the     jy^^  ^^^^ 
owners  of  the  bed  of  the  river.     As  the  latter  act  recites  v. 

that  the  trustees  have  some  right,  we  must  refer  to  the  Caldeb 
former  act  to  see  what  that  right  is.  The  former  act,  ac-  Navigatiom. 
cording  to  the  decision  in  Rex  v.  The  Mersey-  and  Irwell 
Navigation,  gave  the  undertakers  an  incorporeal  right  only. 
Assuming  that  to  be  correct,  there  is  nothing  in  the  latter 
act  to  shew  that  the  legislature  intended  to  give  them  any 
other  right.  In  the  interval  between  the  passing  of  the  two 
statutes  there  can  be  little  doubt  that  the  company  exer- 
cised their  power  of  purchasing  lands,  and  acquired  corpo- 
real property  in  those  lands.  The  110th  section  of  the  14 
Geo.  S  recites,  that  the  legal  estate  in  the  navigation,  and 
in  the  lands  and  buildings  is  in  the  trustees.  But  that 
statute  no  where  vests  any  thing  in  them ;  the  former  statute 
alone  vests  any  thing  in  them :  and  that  gives  the  undertakers 
an  incorporeal  hereditament  only  in  the  bed  of  the  river,  and 
a  corporeal  hereditament  in  other  things,  namely,  the  land 
and  buildings.  Then  it  is  said  that  a  subsequent  clause 
empowers  the  persons  having  the  legal  estate  and  interest 
in  the  navigation,  as  well  as  the  other  property,  to  mortgage 
in  fee  the  navigation  and  the  tolls,  as  well  as  the  other  pro- 
perty ;  and  that  the  use  of  the  word  navigation  there  shews 
an  intention  on  the  part  of  the  legislature  to  give  the 
trustees  of  the  navigation  power  to  convey  the  fee  in  a  cor- 
poreal hereditament,  because  else  the  introduction  of  the 
word  navigation  would  have  been  unnecessary,  as  the  men- 
tion of  the  tolls  and  other  property  would  have  been  suf- 
ficient. But  I  cannot  attach  any  weight  to  this  argument. 
The  word  *'  navigation,'^  being  used  in  the  act,  would 
enable  the  trustees,  by  introducing  the  same  word  into  a 
mortgage  deed,  to  give  a  mortgagee  the  right  of  cleansing 
and  scouring  the  bed  of  the  river,  and  to  make  or  maintain 
it  navigable,  and  thereby  pass  to  a  mortgagee  the  legal 
estate  and  interest  which  the  trustees  had  in  the  incorporeal 
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tllttd.        >rerr.,  ara,  or  diouU  or  fPCNild  IiaTe  beeo,  in  case  the  act 

..  Iisd  nm  keen  nuuk.    If,  dicfeibre,  the  copyhold  tenement 

r.  in  questioD  Md  in  atfttkisumi  or  will  been  granted  to  several 

ftcTWHH  n.  ■■cri'Minii.  m  lout  same  manner  as  it  is  m  the 

cnar  rolh.  His-  alfcaWMBiite  in  question  would  have  enured  to 

Ok  «bk  me?  aad  in  the  same  succession  as  the  copyhold 

Gfrii^  a  libenl  construction  to  this  proviso,  in 

m  the  phin  intention  of  the  legislature,  I  think 

UK"  oopvMd  estate  in  question  may  be  regarded  as  limited 

i»^  mtamgmU   within  the  meaning  of   that  word  in  the 

vitNvo:  and  that  whatever  particular  interests   were  in 

tte  oopivhold  estate  at  the  time  when  the  act  passed,  are, 

by  font  of  the  proviso,  made  to  attach  to  the  allotments. 

That  being  so,  the  legal  estate  in  the  lands  allotted  vested, 

oo  the  death  oi  TkomM  Pocock  Sweeting,  in  the  lessor  of 

the  plaintiflF,  and  was  in  him  at  the  time  when  this  action 

broi^t.    I  an,  therefore,  of  opinion  that  the  action 

^  and  that  the  judgment  of  the  Court  ought 

Id  be  for  the  plaintiff. 

LnTLEiiALB,  J.,  and  Parke,  J.,  concurred. 

Judgment  for  the  plaintiff. 


END  OF  TRINITY  TERM. 
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paying  the  proceeds  to  C,  an  action 
of  account  lies  for  C  against  B, 
afler  such  sale.  Page  390 

ACCOUNT  STATED. 

I.  Where  evidence  to  revive  liability. 
See  Limitation  op  Actions,  1. 

II.  Action  upon. 

1.  Where,  upon  a  declaration  contain- 
ing a  count  on  an  account  stated 
with  the  plaintiff*  as  executor,  of 
moneys  owing  to  him  as  executor, 
a  verdict  or  nonsuit  passes  against 
the  plaintiff,  he  is  liable  to  pay  costs 
in  respect  of  such  count.  Dowhig- 
gin  V.  Harrison,  622 

ACKNOWLEDGMENT. 

See  Bill  and  Note,  9, 10. — Settle- 
ment, V. 


ACT  OF  PARLIAMENT. 

See  Statute. 

ACTION. 

In  what  cases  maintainable. 

And  see  Account,  1. — Agent,  I. — 
Hundred,  1. — Loan,  1,2. — Ven- 
dor and  Purchaser,  2, 

1.  An  undertaking  to  pay  the  costs 
of  the  plaintiff's  attorney  in  an  ac- 
tion still  pending,  in  consideration 
that  the  plaintiff  will,  with  the  con- 
sent of  that  attorney,  give  an  au- 
thority to  the  defendant  to  pay 
over  the  deht  sued  for  to  a  creditor 
of  the  plaintiff^  is  not  binding. 
Taylor  v.  Watson,  Page  259 

2.  Upon  an  entire  contract  **  to 
repair  a  damaged  chandelier  and 
make  it  complete  for  10/."  as- 
sumpsit will  not  lie  for  the  value 
of  a  partial  repair.  Sinclair  v. 
Bowles,  1 

3.  Even  where  such  repair  was  bene- 
ficial to  the  defendant,  and  consisted 
partly  in  a  supply  of  goods ;  such 
goods  not  having  been  demanded 
back.  ibid. 

4.  Where  all  matters  in  difference  in 
a  cause  are  referred,  and  the  arbi-  - 
trator  awards  to  the  plaintiff  a  sum 
in  satisfaction  for  his  damages  in 
the  cause,  the  plaintiff  cannot  after- 
wards support  another  action  for  a 
demand  within  -the  8C<^  of  the 
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ADMISSION. 


reference,  and  which  he  might  have 
brought  before  the  arbitrator.  Dunn 
V.  Murray,  Page  571 

5.  Upon  the  execution  of  a^.  fa.  is- 
sued by  A,  against  B.,  A,  asserts 
that  certain  goods  are  the  property 
of  B.  The  sheriff  believing  the 
assertion  seizes  the  goods,  and  is 
sued  in  trespass  by  C.  the  real 
owner.  A.  is  liable  to  the  sheriff 
for  the  damages  and  costs  in  C.*s 
action,  although  the  assertion  was 
made  bond  Jide,  Pratt  v.  Hum- 
phreys.  538,  (6) 

II.  Circuit!/  of  action. 
See  Bill  and  Note,  3. 

ACTION  ON  THE  CASE. 

I.  For  injuries  to  real  proper tif 
corporeal. 

1 .  Upon  a  declaration  for  negligence 
in  pulling  down  a  house  adjoining 
the  plaintifTs  house  without  shoring 
up  the  latter,  whereby  it  fell,  the 
plaintiff  cannot  recover  without  evi- 
dence from  which  a  grant  of  a  right 
to  the  support  of  the  adjoinmg 
house  can  be  inferred.  Pet/ton  v. 
The  Governors  of  St.  Thomas's  Hos- 
pital. 625 

2.  Query  J  Whether  to  make  such  a 
right  available  it  ought  not  to  have 
been  stated  on  the  record.        ibid. 

3.  Nor  upon  such  a  declaration  can 
the  plaintiff  insist  that  the  defendant 

.  ought  to  have  given  notice  of  his 
intention  to  pull  down.  ibid. 

ADJOURNMENT. 

I.  Derivation  of  term. 
See  57 9  notes  (a),  (b), 

II.  Of  Wardmote. 
See  50,  57,  64. 

ADMINISTRATION. 

See  Executors. 

ADMISSION. 
See  Evidence,  III.  IV. 


AGENT. 

AFFIDAVIT. 

I.  To  hold  to  bail. 

1.  An  affidavit  to  hold  to  bail  <<  for 
money  paid,  laid  out,  and  expended, 
and  lent  and  advanced,  by  the  plain- 
tiff to  the  defendant,  and  at  his  re- 
quest,*' is  bad  for  not  distinctly 
shewing  that  the  money  paid,  laid 
out  and  expended,  was  so  paid,  &c, 
to  the  use  of  the  defendant  and  at 
his  request.    Pricks  v.  Poole. 

Page  448 

II.  In  mitigation  of  punishment. 
See  Libel,  9. 

III.  Of  felonious  destruction  of  property. 
See  Hundred,  III. 

IV.  By  proprietor  of  newspaper. 
See  Libel,  8. 


AGENT. 

I.  Priticipal,  when  bound. 

And  see  Master  and  Servant. 

I.  The  continued  adoption  by  a  per- 
son of  contracts  made  by  his  wife, 
or  by  a  woman  whom  he  holds  out 
to  the  world  as  his  wife,  for  neces- 
saries ordered  by  her  for  the  use 
of  the  family,  is  not  evidence  of  a 
contract  by  him  that  his  estate  shall 
be  liable  for  necessaries  ordered  by 
her  af\er  his  death,  and  supplied 
by  the  tradesman'  before  he  has 
notice  of  that  event.  Blades  v.  Free. 

282 
%*  A.  in  pulling  down  a  house  ad- 
joining the  house  of  B.,  employs  C, 
a  surveyor,  who  writes  a  letter  to 
B.  respecting  the  pulling  down  of 
A,* 9  house.  The  letter  is  evidence 
against  A.  without  calling  C.  Pey- 
ton  V.  St.  Thomases  Hospital      605 

II.  Rights  of  principal  against  agent. 

3.  A.  at  Liverpool  remits  a  bill  to 
jB.  in  London,  with  directions  to 
discount  it  and  pay  part  of  the  pro- 
ceeds to  C,  and  apply  the  residue 


AGENT. 

in  discharge  of  a  debt  due  to  B. 
from  A.  and  D.  jointly;  B*  does 
not  get  the  bill  discounted,  but  re- 
ceives the  money  when- it  becomes 
due,  before  which  time  A.  stops 
payment,  and  desired  that  the  bill 
might  be  returned  to  him ;  A.  was 
declared  bankrupt  before  the  money 
was  received  on  the  bill.  The  whole 
proceeds  of  the  bill  are  recoverable 
m  an  action  for  money  had  and  re- 
ceived to  the  use  of  ^.'s  assignees. 
Buchanan  v.  Findlay,        Page  593 

4.  A  note  in  these  words,  *'  bought 
for  Mr.  T.  fifty  continental  gas 
shares^  2L  premium,  (8/.  already 
paid)  500/.,  commission  6/.  5«.,  by 
a  broker  to  his  principal,  is  not  a 
contract  or  evidence  of  a  contract. 
Tomkins  v.  Savery,  538 

5.  But  such  an  instrument  is  admis- 
sible to  shew  a  representation  made 
by  the  broker  to  the  pincipal, 
without  any  stamp.  ibid, 

6.  Liability  of  agent  to  pay  interest. 

175(a) 

III,  Eighis  of  agent  against  principal. 

7.  C.  having  received  rents  for  the 
separate  use  of  B,  the  wife  of  ^., 
accepts  without  her  privity  ti  bill 
drawn  by  D.,  a  creditor  of  J.  pay- 
able to  D,  or  order.  Before  the 
bill  becomes  due,  A,  and  B,  re- 
quire the  rents  to  be  paid  to  them- 
selves ',  C,  refuses  to  pay  his  ac- 
ceptance without  an  indemnity  from 
D.  against  the  claims  of  A.  and  B, 
The  indemnity  is  given;  but  C. pays 
the  rents  to  A.  and  B.  As  D. 
would  be  liable  to  refund  upon  his 
indemnity,  he  cannot  sue  C.  on  his 
acceptance,  Carr  v.  Stephens.    590 

IV.  Election  between  liability  of  prin- 

cipal and  of  agent. 

8.  A.  by  taking  and  renewing  the 
acceptance  of  C,  the  agent  of  his 
debtor,  B.,  does  not  discharge  B. 
unless  A.  has  elected  between  the 
acceptance  and  cash,  or  B.  has  been 
misled  or  prejudiced  by  the  ar- 
rangement. Robinson  v.  Read*    349 


ALMS-HOUSES.        749 

9.  A.  buys  goods  of  B.  as  for  an 
unnamed  principal;  B.  makes  no 
inquiry,  and  debits  A.  with  the 
amount;  B.  may  afterwards  elect 
the  principal  as  his  debtor.  Thomp- 
son V.  Davenport,  Page  110 

10.  So,  where  the  principal  resides 
abroad.  ibid, 

11.  Unless  it  appear  that  the  usage 
in  such  a  case  to  look  to  the 

ibid. 


IS 


agent  alone. 


AGREEMENT. 

See  Disclaimer,  1,  Z,  3. — Stamps,  I. 
Surrender,  3,  4. 

I.  IVhen  required  to  be  signed, 

1.  The  hiring  of  a  carriage  for  more 
than  one  year,  determinable  at  any 
time  upon  payment  of  a  year's  hire, 
is  an  agreement  not  to  be  performed 
within  one  year  from  the  making 
thereof,  and  must  be  signed  by  the 
party  to  be  charged  therewith. 
Burckv,  Earl  of  Liverpool,        380 

AIRE  AND  C ALDER 
NAVIGATION. 

See  Rate,  4. 

ALDERMAN. 
See  JMandamus,  1. 

I.  Compat^nlity  of  (ffice* 
See  Corporation,  3. 

II.  Mode  of  electing, 
1.  In  London.   Rex  v.  Mayor ,  ^c.  of 


London, 

ALIENATION. 

See  Licence,  I,  2, 

ALLOTMENT. 
See  Copyhold,  1. — Way,  1. 

ALMS-HOUSES. 
See  Rate,  3. 
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ANNUITY, 

AMENDMENT. 


I.  Where  allowed* 

1.  Where  in  an  action  upon  a  bill  of 
exchange  it  appeared  that  the  bill 
bad  been  cancelled,  and  a  new  one 
substituted  which  was  not  declared 
upon,  and  the  defendant  thereupon 
had  a  verdict,  the  Court  refused  to 
allow  the  plaintiff  to  amend  upon 
payment  of  costs,  by  adding  counts 
upon  the  new  bill.  Sweeting  v. 
Hake.  Page  383 

AMBIGUITY. 

iSVe  Vendor  and  Purchaser,  1. 

AMOTION. 

1.  Power  of,  in  corporations.  Rex  v. 
Majfotf  4*^  of  London,  60 

ANNUITY. 

I.  Charged  upon  ecclesiastical  property , 
with  cure  of  souls, 

1.  A  term  created  by  an  incumbent 
before  57  Geo,  III.  c.  99,  for  the 
purpose  of  charging  his  rectory  with 
an  annuity,  may  be  legally  assigned, 
since  that  act,  to  a  person  who  ad- 
vances a  sum  for  the  redemption 
of  the  annuity.  Doe  v.  Gullet/,    249 

2.  So,  though  the  rector  be  a  party 
to  the  assignment,  and  by  the 
same  instrument  attempts  to  sub- 
ject the  rectory  to  the  re-payment, 
not  only  of  that  sum,  but  also  of 
other  moneys  then  and  previously 
advanced  to  him  by  the  assignee. 

ibid, 

II.  How  affected  by  bankruptcy, 

3.  Judgment  is  entered  upon  a  war- 
rant of  attorney  against  a  grantor 
of  an  annuity  and  his  surety,  before 
1st  of  April,  1825  J  after  which  day 
the  former  becomes  bankrupt.  By 
6  Geo,  4,  c.  6,  s.  55,  no  execution 
can  issue  against  the  surety,  until 
the  value  has  been  ascertained  by 
the  commissioners  under  s.  54. 
Hone  V.  Morgan,  559 


APPRENTICE. 

III.  Rights  of  annuitant, 

4.  Not  entitled  to  interest  on  the  ar- 
rears. Page  310 

5.  Unless  he  has  been  delayed  by 
injunction.  ibid, 

ANTENUPTIAL  CHILDREN. 

1 .  As  to  their  legitimation  by  the  sub- 
sequent marriage  of  their  parents, 
where  no  original  impediment  to 
such  marriage,  sec  107  (a) 

APPEAL. 
I.  j1  gainst  orders  of  remacaL 

1.  Where  an  order  of  removal  is 
served  so  late  that  an  appeal  cannot 
be  tried  at  the  next  sessions,  it  is 
not  necessary  that  an  appeal  should 
be  entered  at  those  sessions.  The 
King  V.  The  Justices  of  Devon,  148 

II.  Against  poor^s  rates, 

2.  An  appeal  against  a  poor's  rate  on 
the  ground  that  A,  is  improperly 
omitted,  cannot  be  heard  unless 
notice  of  the  appeal  and  of  the 
ground  of  it  have  been  given  to  A, 
Rex  V.  Brooke,  Bart.  719 

APPOINTMENT. 
See  Deed,  2. — Pow^er,  1,  2,  S. 

APPRENTICE. 

I.  Indenture, 

1.  An  undertaking  by  the  mother  of  an 
apprentice,  without  the  knowledge 
of  her  husband,  to  pay  the  master  a 
sum  of  money  beyond  the  premium 
inserted  in  the  indenture,  and  paid 
by  the  husband  at  the  time  of  its 
execution,  (the  stamp  on  the  inden- 
ture being  sufficient  for  both  sums,) 
does  not  make  the  indenture  void 
under  8  Anne,  c.  9,  s.  39 :  the  un- 
dertaking being  void,  and  no  fraud 
being  practised  on  the  revenue. 
Rex  V .  Bourton  -upon-Dunsmore.  631 

II.  Return  of  premium. 
5fc  Attorney,  1. 


ARREST. 

ARBITRAMENT. 

I.  Appointment  of  umpire, 

1 .  Arbitrators  cannot  appoint  an  um- 
pire by  lot.  In  re  CasselL  Page  555 

II.  Attendance  of  vsitnesies. 

2.  This  Court  will  not  compel  a  wit- 
ness to  attend  before  an  arbitrator, 
although  the  reference  be  by  order 
of  nisi  prius.    Wansell  v.  Southwood 

359 

III.  Submission t  how  affected  by 
bankruptcy, 

S,  Where  A,  and  B,  submit  a  dispute 
to  the  arbitrament  of  C,  and  before 
any  award  A.  becomes  bankrupt, 
and  his  interest  in  the  subject- 
matter  is  vested  in  his  assignees, 
B,  may  lawfully  revoke  the  sub- 
mission.    Marsh  V.  Wood,        504 

4.  Whether  the  submission  is  revoked 
ipso  facto  by  the  bankruptcy  and 
assignment,  qucere.  ibid. 

IV.  Operation  of  award. 
See  Interest,  9. 

5.  Where  all  matters  in  difference  in 
a  cause  are  referred,  and  the  arbi- 
trator awards  to  the  plaintiff  a  sum 
in  satisfaction  for  his  damages  in 
the  cause,  the  plaintiff*  cannot  after- 
wards support  another  action  for  a 
demand  within  the  scope  of  the 
reference,  and  which  he  might  have 
brought  before  the  arbitrator.  Dunn 
V.  Murray.  571 

ARREST. 

See  Affidavit,  I. — Insolvent 
Debtor^  1. 

I.  Out  of  the  jurisdiction. 

1.  A  British  subject,  arrested  abroad 
under  a  warrant  upon  an  indictment 
for  a  misdemeanour,  brought  in 
custody  to  England,  and  there 
committed  to  prison,  is  not  entitled 
to  be  discharged.  Per  Lord  Ten-- 
terden,  C,J.  and  Parke,  J. ;  dubitante 
Littledale^J.    Scott,  es  parte.  361 


ASSIGNEES.         761 

ARTICLED  CLERK. 
See  Attorney,  I. 

ARTICLES  OF  WAR. 

I.  Jurisdiction. 

1.  The  fraudulent  chargingby  a  purser 
of  stores  which  were  never  issued, 
and  the  making  of  false  entries  in 
the  ship's  books  to  cover  such 
charges,  are  an  offence  punishable 
*'  according  to  the  laws  and  cus- 
toms in  such  cases  used  at  sea,*'  as 
amounting,  under  22  Geo.  2,  c.  33, 
s.  S6,  to  **  a  crime  not  capital,  com- 
mitted by  persons  in  the  fleet,  not 
before  mentioned  in  the  act,  and 
for  which  no  punishment  is  thereby 
directed  to  be  inflicted/'  Mann  v. 
Owen.  Poge  449 

ASSENT. 

I.  To  the  vesting  of  an  estate. 

See  Disclaimer,  1,  2,  3. — Surren- 
der, 3,  4. 

II.  Of  executor,  to  a  bequest. 
See  Bask  of  England,  1. 

ASSESSMENT. 
See  Rate. 

ASSETS. 

I.  By  Descent* 

See  FoRMEDON,  I. 

II.  Infuturo, 
See  Executor,  5. 

III.  Legal  or  equitable. 
See  Devise,  III. 

ASSIGNEES. 

I.  Of  Bankrupts. 

See  Bankrupt,  7»  9,  11. — ^Mobt- 

GAOfi,  3. 

II.  Of  Reversions. 
See  Covenant^  2,  3. 


752  ATTORNEY, 

ASSIGNMENT. 

I.  Of  a  term* 
See  Benefice,  1. 

II.  Of  a  reversion. 
See  Covenant,  2,  3. 

III.  Of  breaches. 

See  County  Treasurer,  2. 

IV.  Of  a  debt. 
See  Attorney,  2, 

ASSUMPSIT. 
See  Action,  I,  2,  3. 

ATTACHMENT. 

See  Error,  3, 

ATTESTATION. 
See  Witness,  III. 

ATTORNEY. 
I.  Articled  clerk, 

1.  ji,  and  B,  are  partners  as  attorneys, 
C.  is  articled  to  A,^  who  receives 
the  whole  premiuo),  and  dies  pend- 
ing the  clerkship.  C.  is  to  be  con- 
sidered as  substantially  the  clerk  of 
a  firm  which  vests  in  B,  by  survivor- 
ship ;  and  B.  is  liable  to  return  an 
adequate  proportion  of.  the  pre- 
mium.    Ex  parte  Bay  ley.  Page  603 

II.  Duties  of. 
See  Ejectment,  3« 

111.  BUI  of  Costs. 

2,  An  undertaking  to  pay  the  costs 
of  the  plaintifrs  attorney  in  an 
action  still  pendipg,  in  considera- 
tion that  the  plaintiff  will,  with  the 
consent  of  that  attorney,  give  an 
authority  to  the  defendant  to  pay 
over  the  debt  sued  for  to  a  credi- 
tor of  the  plaintiff,  is  not  binding. 
Taylor  v.  Watson.  259 


BANK  OF  ENGLAND. 
ATTORNMENT. 

I.  When  required  at  common  lazv. 

And  see  Distringas  ad  Attornan- 
dum. — quem  rebdituh  reddit. — 
Quid  juris  clamat. 

1.  No  attornment  to  an  alienation 
made  antecedently  to  the  creation  of 
the  tenancy  of  the  party  attorning. 

Page  196  {b) 


AUTHORITY. 

See  Action,  1. — Agent. — Master 
AND  Servant,  1. 

AVON  NAVIGATION. 

See  Rate,  1 . 

AWARD. 

See  Arbitrament,  IV. — Inclosure 

Act,  1. 

BAIL. 

I.  Where  discharged. 

1.  Bail  are  not  discharged  by  the 
levying  of  part  of  the  debt  under  a 
Ji^Ja.    Stevenson  v.  Crease.        561 

2.  Nor  are  bail  discharged  by  a  cog- 
nacit  given  without  their  know- 
ledge or  assent,  where  no  part  of 
the  debt  and  costs  is  made  payable 
at  a  time  subsequent  to  the  earliest 
day  on  which  execution  might  have 
been  obtained.  ibid. 


BANK  OF  ENGLAND. 

I.  Duties  of  in  respect  of  stock 
bequeathed. 

1.  Where  stock  is  specifically  be- 
queathed, the  executor  may  compel 
the  Bank  to  permit  him  to  transfer 
it,  unless  it  appear  that  he  has 
assented*  to  the  bequest.  Franklin 
v.  The  Bank  of  England,  11 


BANKRUPT. 
BANKRUPT. 

I.  Trading. 

1.  A  trading  which  had  been  dis- 
continued before  the  passing  of 
6  Geo.  4,  c.  16,  will  not  support  a 
commission  issued  since  1  Sept. 
1825.  SurUesv.  Ellison.  Page5S6. 
Hewson  v.  Heard.  ibid. 

2.  A  person  purchasing  land  for  the 
purpose  of  making  bricks  from  it, 
and  selling  them,  and  agreeing  to 
pay  4«.  per  1000  bricks  in  part  of 
the  purchase- money,  and  making 
and  selling  bricks  accordingly,  is 
not  a  trader  within  the  meaning  of 
6  Geo.  4,  c.  16,  s.  2.  Heane  v. 
Rogers.  486 

II.  Petilioning  creditor's  debt. 

3.  A  debt,  which  the  creditor  has 
covenanted  with  the  debtor  not  to 
sue  him  for,  is  not  a  good  petition- 
ing creditor's  debt.  Small  v.  Mar- 
wood.  1 8 1 

4.  Goods  were  assigned  by  A.  to  B. 
C.  D.  and  £.,  upon  trust  to  pay 
themselves,  and  such  other  credi- 
tors of  A.  as  should  execute  the 
deed,  provided  the  trustees  and 
creditors  executed  on  or  before  a 
certain  day.  The  deed  contained 
an  absolute  covenant  that  the  trus- 
tees and  creditors  would  not  sue, 
arrest,  implead,  or  prosecute  A.^  or 
his  executors,  &c.  or  his  or  their 
goods,  lands,  &:c.  The  deed  was 
executed  within  the  time  by  B.  and 
C,  but  not  by  D.  or  E.  This  deed 
enures  as  a  release  of  the  debts 
owing  to  E.  and  C. ;  and  a  commis- 
sion of  bankrupt  afterwards  issued 
by  B.y  is  void,  for  want  of  a  sub- 
sisting petitioning  creditor's  debt. 

ibid, 

III.  Act  of  bankruptcy. 

5.  Neither  a  trading  which  ceased, 
nor  an  act  of  bankruptcy  com- 
mitted, before  6  Geo.  4,  c.  16,  will 
support  a  commission  issued  since 
1  Sept.  182o.  Surtees  v.  Ellison, 
586,  anjl  Hewson  v.  Heard,        ibid. 

VOL.  IV. 


BANKRUPT. 


53 


IV.  Contracts  of  bankrupt,  how 
affected  by  bankritptcy. 

6.  Judgment  is  entered  upon  a  war- 
rant of  attorney  against  grantor  of 
an  annuity,  and  his  surety,  before 
1  April,  1825;  after  which  day  the 
former  becomes  bankrupt.  By 
6  Geo.  4,  c.  16,  s.  55,  no  execution 
can  issue  against  the  surety  until 
the  value  has  been  ascertained  by 
the  commissioners  under  s.  54. 
Hone  V.  Morgan.  Page  559 

7.  Where  A.  and  B.  submit  a  dispute 
to  the  arbitrament  of  C,  and  before 
any  award  A.  becomes  bankrupt, 
and  all  his  interest  in  the  subject- 
matter  of  the  dispute  is  vested  in 
his  assignees,  B.  may  lawfully  re- 
voke the  submission.  Marsh  v. 
J^ood.  504 

8.  Whether  the  submission  is  revoked 
ipso  facto  by  the  bankruptcy  and 
assignment,  quctre,  ibid. 

V.  Liability  of  agent  of  bankrupt  to 
his  assignee. 

9.  A.  at  Liverpool  remits  a  bill  to  B. 
in  London,  with  directions  to  dis- 
count it,  and  pay  part  of  the  pro- 
ceeds to  C,  and  apply  the  residue 
in  discharge  of  a  aebt  due  to  B. 
from  A.  and  D.  jointly.  B.  does 
not  get  the  bill  discounted,  but  re- 
ceives the  money  when  it  becomes 
due,  before  which  time  A.  stops 
payment,  and  desires  that  the  bill 
might  be  returned  to  him.  A.  be- 
comes bankrupt  before  the  money 
is  received  on  the  bill.  The  whole 
proceeds  of  the  bill  are  money  had 
and  received  to  the  use  of  A.*s 
assignees.      Buchanan  v.   Findlai/. 

593 

V I .  Fraudulen  t  preference, 

10.  A  trader,  in  contemplation  of 
bankruptcy,  delivered  bills  of  ex- 
change to  a  creditor,  who  received 
the  money  due  upon  them  after  the 
bankruptcy.  The  assignee  brought 
trover  for  the  bills : — Held,  that 
the  receipt  of  the  money  by  the 

3  c 
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BILL  OF  EXCHANGE. 


creditor  was  not  a  conversion,  and 
that  the  plaintiff  could  not  recover 
without  proving  a  demand  and  re- 
fusal beiore  the  bills  became  due. 
Jones  V.  Fort,  Poge  547 

VII.  Creditor,  where  barred  by 
6  Gfo.4,  c.  16,  s.  133. 

11.  Where  a  commission  of  bank- 
rupt issues,  under  which  nine-tenths 
of  the  creditors  assembled  at  two 
meetings  called  in  pursuance  of 
C  Geo,  4,  c.  16,  s.  133,  agree  to  ac- 
cept a  composition,  whereupon  the 
commission  is  superseded,  a  cre- 
ditor, not  present  at  the  meetings, 
and  not  acceding  to  the  composi- 
tion, or  proving  his  debt  under  the 
commission,  is  not  barred  of  his 
action.     Tuck  v.  Tooke.  393 

VIII.  Where  estopped  from  disputing 
commission, 

12.  A  bankrupt  who  assists  in  the 
sale  of  his  own  goods  under  the 
commission,  for  the  purpose  of  pro- 
tecting his  property,  and  of  seeing 
that  it  is  sold  to  the  best  advan- 
tage, is  not  thereby  estopped  from 
disputing  the  validity  of  the  com- 
mission.    Heane  v.  Rogers.       476 

13.  Neither  is  he  so  estopped  by 
giving  notice  to  his  lessors  of  a 
farm  that  he  is  a  bankrupt,  and  is 
willing  to  deliver  up  the  lease, 
which  they  accept,  his  assignees 
not  being  parties  or  privies  to  the 
transaction.  ibid. 


BARON  AND  FEME. 

And  see  Legitimation,  I. 

I.  Husband,  where  bound  by  act  of  wife, 

1 .  The  continued  adoption  by  a  per- 
son of  contracts  made  by  his  wife, 
or  by  a  woman  whom  he  holds  out 
to  the  world  as  his  wife,  for  neces- 
saries ordered  by  her  for  the  use 
of  the  family,  is  not  evidence  of  a 
contract  by  him  that  his  estate 
shall  be  liable  for  necessaries  or- 
red  by  her  after  his  deaths  and 


supplied  by  the  tradesman  before 
he  has  notice  of  that  event.  Blades 
V.  Tree,  Page  282 

II.  fVifef  where  bound  by  act  of 
husband. 

See  Bill  and  Note,  3. 

III.  Woman^  how  far  bound  by  act  of 
pseudo-husband. 

2.  A  man  and  woman  had  been  mar- 
ried and  were  cohabiting  together. 
Goods  which  had  belonged  to  the 
woman  before  the  marriage  were 
seized  and  sold  under  an  execution 
against  the  man.  The  woman 
afterwards  discovered  that  the 
marriage  was  void: — Held,  that 
she  might  recover  against  the  she- 
riff the  full  value  of  the  goods 
thouffh  exceeding  the  price  for 
which  they  were  sold.  Glasspool 
V.  Young,  533 

BENEFICE. 
I.  How  far  chargeable, 

1 .  A  term  created  by  an  incumbent 
before  57  Geo,  3,  c.  99,  for  the 
purpose  of  charging  his  rectory 
with  an  annuity,  may  be  legally 
assigned  since  that  act  to  a  person 
who  advances  a  sum  for  the  re- 
demption of  the  annuity.  Doe  v. 
Gulley,  249 

2.  So,  though  the  rector  be  a  party 
to  the  assignment,  and  by  the  same 
instrument  attempts  to  subject  the 

'  rectory  to  the  repayment  not  only 
of  that  sum,  but  also  of  other 
moneys  then  and  previously  ad- 
vanced  to  him   by  the   assignee. 

ibid. 


BILL  OF   EXCHANGE,  AND 
PROMISSORY  NOTE. 

I.  Acceptance, 

1.  On  tlie  day  before  an  acceptance 
becomes  due  the  name  of  the  ac- 
ceptor is  erased,  and  a  new  con- 
tract hctwcen  tlie  acceptor  and  the 


BILL  OF  EXCHANGE. 

drawer,  who  is  also  the  holder,  is 
indorsed  on  the  bill,  but  is  not 
stamped.  The  jury  cannot  look 
at  the  indorsement  for  the  purpose 
of  ascertaining  whether  the  accept- 
ance was  struck  out  with  the  draw- 
er's  assent.      Sweeting  v.   Halsc. 

Page  287 

2.  Where  a  party  accepts  a  bill  drawn 
by  one  partner  in  a  firm  for  his 
private  accommodation,  upon  the 
understanding  that  the  drawer  will 
provide  for  the  bill  when  due,  no 
action  on  the  bill  lies  against  the 
acceptor  either  by  the  drawer  alone, 
or  by  his  firm  jointly.  Sparrow  v. 
Chisman.  206 

3.  C  having  received  rents  for  the 
separate  use  of  j5.,  the  wife  of  ^., 
accepts  without  her  privity  a  bill 
drawn  by  D.,  a  creditor  of  A,^ 
payable  to  D.  or  order;  before  the 
bill  becomes  due  A,  and  B,  require 
the  rents  to  be  paid  to  themselves, 

C.  refuses  to  pay  his  acceptance 
without  an  indemnity  from  D, 
against  the  claims  of  A.  and  jB. 
The  indemm'ty  is  given,  but  C. 
pays  the  rents  to  A.  and  B,     As 

D,  would  be  liable  to  refund  upon 
his  indemnity  he  cannot  sue  C.  on 
his  acceptance.     Carr  v.  Stephens* 

590 

II.  Accommodation, 

4.  A  bill  drawn  payable  at  the  house 
of  the  drawer  must  be  presumed 
to  be  an  accommodation  bill,  and 
the  drawer  is  not  entitled  to  notice 
of  its  dishonour.  Sharpy,  Bailey.  4 

III.  Indorsement. 
Vide  suprd,  pi,  I  ;  in/rdy  pi,  C. 

IV.  Discharge  of  liability  by  being  ap- 
pointed executor  to  the  holder, 

5.  If  the  holder  of  a  promissory  note 
appoint  the  maker  his  executor, 
the  debt  is  discharged.  Freakley 
V.  Fox.  1 8 

6.  And  no  action  lies  on  the  note 
even  by  the  indorsee  of  the  exe- 
cutor, dnd. 
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V.  Notice  of  dishonour. 
Et  vide  suprd,  pi.  4. 

7.  The  holder  of  a  bill  of  exchange 
is  entitled  to  know,  on  the  very  day 
the  bill  becomes  due,  whether  it  is 
dishonoured  or  not.  Cocks  v. 
Masterman,  Pogc  676 

8.  Therefore,  where  the  bankers  of 
the  drawee  pay  the  amount  to  the 
holder  on  the  day  the  bill  becomes 
due,  and  on  the  following  day  dis- 
cover the  acceptance  to  be  a  for- 
gery, and  give  the  holder  notice  of 
the  fact,  they  cannot  recover  back 
the  amount  from  the  holder,    ibid. 

VI.  Interest, 

9.  A  security  for  money  lent,  where- 
by the  borrower  promises  to  pay 
the  creditor  1351.  in  one  month 
afler  his  arrival  in  England,  carries 
no  interest.   Page  v.  Nerwman,  305 

10.  As  to  interest  on  promissory 
notes,  see  307  {a) 

VII.  Evidence. 

1 1 .  Acknowledgment  by  one  of  seve- 
ral makers  of  a  joint  and  several 
note,  why  held  binding  upon  the 
others.  443  (c) 

12.  Such  an  acknowledgment  made 
after  the  limitation  of  the  statute  had 
attached^  is  insufficient.       447  (a) 

BLOCKADE. 
See  Insurance,  I. 

BONA  FIDES. 

I.  When  a  protection. 

Sec  Action,  5, — Malicious  Tres- 
pass, 3. — Settlement,  4. 

BOND. 

Sec  County  Treasurer,  1,  2. — In- 
terest, 8.  10. — Officer,  1,  2. — 
Stamp,  3. 

BOOK  DEBTS. 

jSee  Interest,  14. 

BOUGHT-NOTE. 

See  Agent,  4. 
3  c  2 
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BREACHES. 

See  Covenant,  3,  4. 

BRICKS. 
See  Bankrupt,  2, 

BROKER. 

See  Agent,  4. 

BURGESSES. 

See  Corporation,  1. 

BYE  LAW. 

I  •  For  regulating  election  of  aldermen 
of  London.  Poge  39,  65 

CANAL. 

See  Rate,  I,  2,  4,  6,  9. 

CANCELLATION. 

See  Surrender,  I,  2. 

CAPIAS  AD  SATISFACIEN- 
DUM. 

I.   Where  muable, 

1.  This  process  may  be  awarded 
after  Jieri  feci  as  to  part,  and 
nulla  bona  ultra.  Stevenson  v. 
Crease,  561 

2.  And  bail  may  be  fixed  upon  such 
a  writ.  ibid. 

II.  Indorsement  on. 
See  Sheriff,  2. 

III.  Escape  under. 
See  Sheriff,  2,  3. 

CAPTURE. 

See  Insurance,  1. 

CARRIAGES. 

See  Frauds,  Statute  of,  3. 

CERTIORARI. 

See  Forcible  Entry,  3. 

CHARITABLE    FOUNDATION. 
See  Rate,  3. 


CHARTER. 
A^ec  Corporation,  1. — Costs,  1. 

CIRCUITY  OF  ACTION. 
See  Bill  and  Note,  3. 

CLAIM. 

See  Copyhold,  1. 

CLERK. 
See  Attorney,  I. — Corporation,  3. 

CLERK  OF  THE  PEACE. 

See  County  Treasurer,  1. 

COAL-MINE. 
See  Rate,  8. 

COGNIZANCE  OF  SUIT. 

Claim  of. 
I.  How  stated.  ^^^  ^9 

COGNOVIT. 

See  Bail,  2. 

COLLEGE  OF  PHYSICIANS. 

See  Costs,  1. 

COMMENCEMENT  OF  ACTION. 

iSee  Justices,  III. 

COMMITMENT. 

See  Justices,  1 . 

COMMON. 

See  Inclosure  Act,  1. — Way,  1. 

COMPENSATION. 

See  Tithes,  2. 

COMPETENCY. 
See  Witness,  I.  II.  III. 

COMPOSITION. 

I.  By  deed, 

1 .  Goods  were  assigned  by  A,  to  B.  C. 
D.  and  E.  upon  trust  to  pay  them- 


CONVERSION. 

selves  and  such  other  creditors  of 

A,  as  should  execute  the  deed, 
provided  the  trustees  and  creditors 
executed  on  or  before  a  certain 
day.  The  deed  contained  an  ab- 
solute covenant  that  the  trustees 
and  creditors  would  not  sue,  arrest, 
implead,  or  prosecute  A.  or  his 
executors,  &c.  or  his  or  their  goods, 
lands,  &'c.;  and  it  was  executed 
within  the  time  by  B.  and  C,  but 
not  by  D,  or  E,  The  deed  enures 
as  a  release  of  the  debts  owing  to 

B.  and  C;  and  a  commission  of 
bankrupt  afterwards  issued  by  B. 
is  void,  for  want  of  a  subsisting 
petitioning  creditor's  debt.  Small 
V.  Marwood.  Page  181 

II.  JVith  bankrupt,  under  6  Geo.  4, 
c.  16,  s.  133. 

See  Bankrupt,  VII. 

III.  For  tithes. 
See  TiTUES,  I . 

COMPUTATION. 

See  Hundred,  2. — Justices,  4. — 
Rate,  5. 

CONSIDERATION. 

See  Action,  1. — Loan,  1,  2. — Toll, 

1,  2. 

CONSTRUCTION. 
See  Deed,  2. 

CONTINUING  BREACH. 

See  Covenant,  4. 

CONTRACT. 

And  see  Agreement. 

I.  Entirety  of. 
See  Action,  2. 

II.  Evidence  of. 
See  Agent,  4. 

CONVERSION. 

See  Trover. 
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COPYHOLD. 

I.  Allotments  to  Copyholders. 

I.  An  ancient  tenement  is  granted  to 
A,  B.  and  C.  for  life,  successively, 
according  to  the  custom  of  the 
manor.  After  the  grant,  by  an  act 
for  inclosing  the  waste  lands  of  the 
manor,  all  persons  having  rights  of 
common  over  the  wastes  are  re- 
quired to  give  a  written  statement 
of  their  claims  to  the  commission- 
ers, whose  determination  is  to  be 
final;  and  the  commissioners  arc 
to  allot  the  wastes  among  all  per- 
sons and  proprietors  interested 
therein  in  respect  of  their  ancient 
tenements;  and  immediately  after 
such  allotment  the  lands  allotted 
are  to  enure  to  the  same  uses  and 
purposes  as  the  tenements  in  re- 
spect of  which  the  allotments  are 
made,  were  or  would  have  been 
holden.  Neither  A.  nor  C.  make 
any  claim.  B.  makes  a  claim,  and 
the  commissioners  award  allot- 
ments to  B.  and  to  the  lord,  ac- 
cording to  their  respective  rights 
and  interests,  in  respect  of  the  an- 
cient tenement.  The  claim  by  B. 
enures  for  the  benefit  of  all  parties 
interested  in  the  ancient  tenement; 
and  the  legal  estate  in  the  allot- 
ments is  vested  in  A.  B.  and  C. 
successively,  by  the  award.  Doe 
V.  Hellard.  Page  736 

CORPORATION. 
L  Charter. 

1.  Where  a  charter  of  incorporation 
directs  that  certain  officers  be 
elected  out  of  the  burgesses .  and 
inhabitants,  an  usage  to  elect  non- 
inhabitant  burgesses  is  void.  Rex 
V.  Sabxay.  314 

2.  Nor  is  such  usage  rendered  valid 
by  a  charter  of  restoration  granting 
'*  all  elections  and  rights  of  election 
previously  enjoyed  by  virtue  or 
pretence  (virtute  vet  proetextu)  of 
any  charter,  or  by  any  other  lawful 
manner,  right,  or  title.  ibid  • 


758 


COSTS. 


II.  Incompatible  offices. 

3.  The  common  clerk  of  a  borough 
is  appointed  by  the  mayor,  alder- 
men, -and  bailiffs,  removable  at 
their  pleasure,  and  with  a  salary 
variable  at  their  pleasure,  and  it  is 
his  duty  to  attend  the  corporate 
m^^ings  and  take  minutes  of  the 
proceedings.  The  office  of  such 
common  clerk  and  that  of  alderman 
are  incompatible ;  and  the  accept- 
ance of  the  former  vacates  the  lat- 
ter.    Rex  V.  Tizzard.        Poge  400 

4.  On  a  motion  for  a  quo  warranto 
information  against  a  corporator 
on  the  ground  of  the  acceptance  of 
an  incompatible  office,  the  relator 
must  shew  a  legal  appointment  to 
the  second  office.      Rex  v.  Day, 

541 

III.  Power  of  amotion. 

See  60. 

IV.  Regidarity  of  proceedings. 
See  Select  Vestry,  1. 

COSTS. 
I.  For  Plaintiff, 

Jnd  see  pL  4. 

1.  By  a  charter  granted  to  the  Col- 
lege of  Physicians,  confirmed  by 
statute,  no  one  shall  practise  phy- 
sic within  the  city  of  London,  or 
seven  miles  round,  unless  licensed 
by  the  college,  under  a  penalty  of 
51,  per  month,  to  be  sued  for  by 
the  college,  payable  half  to  the 
king  and  half  to  the  college.  The 
penalty  is  a  debt  vested  in  the  col- 
lege, the  withholding  of  which  is 
an  injury  for  which  damages  may 
be  recovered,  entitling  the  college 
to  receive  costs  if  they  succeed,  and 
rendering  them  liable  to  pay  costs 
under  4  Jac,  1,  c.  3,  s.  2,  where 
they  fail.  College  of  Physicians  v. 
Harrison,  405 

2.  A  plaintiff  who  takes  judgment  of 
assets  quando  upon  plcne  adminis- 
travit,  and  obtains  a  verdict  on 
non  assumpsit  testator,   is  entitled 


COSTS. 

to  judgment  for  the  costs  de  bonis 
tcstatorisy  et  si  non,  de  bonis  proprus. 
Marshall  v.  Wilder.  Page  607 

II.  For  the  defendant. 
And  see  pi,  1 . 

3.  Issue  on  justification,  and  a  new 
assignment,  on  which  judgment  is 
suffered  by  default.  Upon  a  ver- 
dict for  the  defendant  on  the  issue 
he  is  entitled  to  the  whole  costs 
of  the  trial,  provided  no  other  plea 
covering  the  trespasses  newly  as- 
signed be  found  for  the  plaintiff*. 
Cross  v.  Johnson,  290 

4.  Where  the  general  issue  is  on  the 
record  and  the  defendant  means  to 
suffer  judgment  by  default  on  a 
new  assignment,  so  much  of  the 
general  issue  as  applies  to  the  tres- 
passes newly  assigned  should  be 
withdrawn.  ibid, 

5.  An  executor  nonsuited,  &c.  upon 
a  declaration  containing  a  count  on 
an  account  stated  with  the  plaintiff* 
as  executor,  of  moneys  owing  to 
him  as  executor,  is  liable  for  costs 
in  respect  of  such  count.  Dowbig* 
gin  v.  Harrison,  622 

6.  After  a  verdict  for  the  defendant 
and  a  rule  absolute  for  a  new  trial, 
the  plaintiff  discontinues  the  action : 
the  defendant  is  entitled  to  the 
costs  of  the  trial.  Sweeting  v. 
Halse,  544 

III.  Upon  rules. 
See  Practice,  4. 

IV.  Upon  motion  for  criminal 
information. 

See  Criminal  Information,  2. 

V.  Security  for  costs, 

7.  A  party  residing  abroad  may,  upon 
being  admitted  to  defend  an  eject- 
ment as  landlord,  be  required  to 
give  security  for  costs.  Doe  d. 
Hudson  V.  Jameson.  570 

8.  Where  an  heir  brought  an  eject- 
ment to  recover  part  of  premises 
devised  by  his  ancestor,  and  failed, 


COUNTY  TREASURER. 

and  afterwards  brought  a  second 
ejectment  against  other  parties, 
who  held  other  parts  of  the  devised 
premises,  the  Court  refused  to  stay 
the  proceedings  in  the  second  action 
until  the  costs  of  the  first  were 
paid.      Doe  d.   Tat/lor  v.  Harris, 

Page  569 

COUNSEL. 

See  Practice,  1 . 

COUNTY  TREASURER. 
I.  Duties  of, 

1.  The  bond  given  by  the  county 
treasurer  to  the  clerk  of  the  peace, 
under  12  Geo,  2,  c.  29,  extends  to 
duties  imposed  on  the  treasurer  by 
subsequent  statutes.  Farr  v,  Hollis, 

230 

2.  A  breach  of  such  a  bond  may  be 
assigned  in  the  defendant  as  trea- 
surer, having  received  a  certain 
sum  of  money,  and  omitted  to 
account  for  it,  upon  being  required 
by  the  justices  at  sessions  so  to  do, 
without  adding  that  he  was  re- 
quired to  account  by  an  order  of 
justices.  ibid, 

S.  Under  43  Geo.  3,  c.  47,  (Militia 
Act,)  it  was  the  duty  of  the  county 
treasurer,  who  reimbursed  pay- 
ments made  by  overseers  to  the 
families  of  militia  men,  to  transmit 
an  account  of  such  reimbursements 
to  the  treasurer  of  the  county  for 
which  such  militia  men  were  serv- 
ing, ibid. 

4.  But  it  was  not  the  duty  of  such 
treasurer  to  demand  the  amount,  or 
to  take  legal  proceedings  for  ob- 
taining payment,  or  to  notify  to  the 
justices  at  sessions  the  transmission 
of  such  account  and  neglect  of  pay- 
ment, or  to  transmit  to  the  justices 
at  sessions  an  account  of  similar 
payments  made  by  himself  to  the 
treasurer  of  another  county,  that 
they  might  make  orders  for  repay- 
ment upon  the  overseers  of  the 
parishes  for  which  such  militia  men 


were  servmg. 


ibid. 


COVENANT.        759 

COURT-MARTIAL. 

I.  Jurisdiction. 

1 .  The  fraudulent  charging  bya  purser 
of  stores  which  were  never  issued, 
and  the  making  of  false  entries  in 
the  ship's  books  to  cover  such 
charges,  are  an  offence  punishable 
"  according  to  the  laws  and  cus- 
toms in  such  cases  used  at  sea,"  as 
amounting,  under  25  Geo.  2,  c.  2, 
s.  3G,  to  *'  a  crime  not  capital  com- 
mitted by  persons  in  the  fleet  not 
before  mentioned  in  the  act,  and 
for  which  no  punishment  is  thereby 
directed  to  be  inflicted."  Mann  v. 
Owen,  P^gc  449 


COVENANT. 

And  see  Bankrupt,  S,  4. — Composi- 
tion, 1, 

I.  Construction, 

1.  In  a  covenant  not  to  keep  a  pub- 
lic house  within  half  a  mile  of  a 
particular  spot,  the  distance  must 
be  estimated  by  the  nearest  mode 
of  access  at  the  time  of  the  cove- 
nant, per  Lord  Tenterden,  C.  J. 
and  Littledahj  J. ;  or  as  the  crow 
flies,  per  Parke,  J,   Leigh  v.  Hind. 

570 

II.  Implied. 

2.  In  a  lease  bv  B,  to  A.  of  the  un- 
divided third  part  of  a  mine,  with 
the  appurtenances,  a  recital  that 
A.  had  agreed  with  B.,  and  with  C. 
and  D.,  the  other  owners  of  a  mine, 
to  erect  a  smelting-mill  on  a  waste 
not  demised  and  not  shewn  to  be- 
long to  B.,  or  to  B.f  C.  and  2)., 
was  held  to  raise  a  covenant  by 
implication  between  A.  and  B.  for 
the  erection  of  such  mill.  Samp' 
son  V.  Easterhy,  422 

III.  Running  with  land, 

3.  And  it  was  held,  that  such  cove- 
nant ran  with  the  land,  and  passed 
to  the  assignee  of  the  reversion  of 
J?.'s  purparty  of  the  mine.   ibid. 
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IV.  Where  broken. 

4.  A  new  breach  of  a  covenant  not  to 
use  rooms  in  a  particular  manner, 
is  committed  every  day  the  rooms 
are  so  used.  Doe  d.  Ambler  v. 
Woodbridge.  Page  302 


V.  Breach^  where  waived. 

5.  Upon  a  clause  of  re-entry  on 
breach  of  covenant,  ejectment  may 
be  supported  in  respect  of  a  con- 
tinuing breach  of  covenant,  though 
rent  has  been  accepted  with  know- 
ledge of  the  original  breach,     ibid. 

COVERTURE. 
See  Baron  and  F£ME. 

COVIN. 

5ee  Pleading,  1. 

CREW. 

See  Insurance,  S,  3. 

CRIMINAL  INFORMATION. 
I.  Against  Magistrates. 

1.  Where  shrubs  are  cut  upon  an 
unproved  allegation  that  they  were 
likely  to  be  injurious  to  an  adjoin- 
ing wall^  the  case  is  within  the 
malicious  trespass  act,  though  the 
title  to  the  spot  on  which  the 
shrubs  grew  be  in  dispute  between 
the  parties.    Rex  v.  Wliately.   431 

2.  Where  a  magistrate,  upon  whose 
property  a  malicious  trespass  had 
been  committed,  issued  a  summons 
requiring  the  offender  to  appear 
before  himself,  or  some  other  ma- 
gistrate, and  purporting  that  infor- 
mation had  been  given  to  him,  the 
magistrate,  on  oath,  whereas  no 
oath  had  been  taken,  and  the  in- 
formation had  been  first  commu- 
nicated by  the  magistrate  to  the 
informer,  the  Court,  in  discharging 
a  rule  for  a  criminal  information 
against  the  magistrate,  refused  to 
give  him  costs.  ibid. 


DEED. 

CUSTOM. 

See  Corporation,  1,2. 

DAMAGES. 


I.  Where  recoverable  for  detention  of 

debt. 

1 .  By  a  charter  granted  to  the  College 
of  Physicians,  confirmed  by  sta- 
tute, no  one  shall  practice  physic 
within  the  city  of  London,  or  seven 
miles  round,  unless  licensed  by  the 
college,  under  a  penalty  of  51.  per 
month,  to  be  sued  for  by  the  col- 
lege, payable  half  to  the  king  and 
half  to  the  college.  The  penalty  is 
a  debt  vested  in  the  college,  the 
withholding  of  which  is  an  injury 
for  which  damages  may  be  reco- 
vered ;  entitling  the  college  to  re- 
ceive costs  if  they  succeed,  and 
rendering  them  liable  to  pay  costs, 
under  4  Jac.  1,  c.  3,  s.  2,  where 
they  fail.  College  of  Physicians 
v.  Harrison.  Poge  405 

DEATH. 

5ee  Agent,  1. 

DEBT. 

I.  Action  of. 

See  Bankrupt,  4. — Damages,  1. — 
Information,  1. 

DECLARATION. 

See  Practice,  1. 

DEED. 

I.   Where  necessary. 
See  Disclaimer,  2. 

II.  Execution  of, 

1 .  The  mere  non-execution  of  a  deed 
is  not  a  refusal  to  execute.  1 92  (a) 

III.  Construction  of. 

2.  Where  an  instrument  shall  operate 
as  an  appointment,  or  as  a  convey- 
ance at  common  law.         122  (a), 

123,  n. 
IV.  Production  of. 

See  Ejectment,  II, 


DEVISE. 


DISCLAIMER.        761 


DEFAMATION. 

1.  As  to  the  distinction  between  writ- 
ten and  oral  slander,  see  page  130 

DEFAULT. 

See  Inferior  Court,  1. 

DEMAND  AND  REFUSAL. 

See  Trover,  1. 

DEPOSIT. 

See  Loan,  1 . 

DEPUTY. 
See  Office,  1. 

DESCENT. 
See  FoRMEDON,  1. — Heir,  1. 

DEVISE. 

I.  Construction  of. 
See  74. 

II.   What,  shall  carry  trust  estates. 

1.  Lands,  of  which  A.  is  mortgagee 
in  fee,  will  not  pass  under  a  general 
devise  of  all  A,*s  lands,  if  the  de- 
vise be  subjected  to  uses  which  A» 
was  not  entitled  to  declare  in  re- 
spect of  the  mortgaged  lands.  Gal- 
Hers  V.  Afoss.  268 

2.  A  bequest  by  A.  to  i?.,  his  execu- 
tors, administrators,  and  assigns, 
ofA.*s  stock  in  trade,  ready  money, 
and  securities  for  money,  debts, 
personal  estate  and  effects,  will  not 
carry  A,*s  legal  estate  in  a  mort- 
gage in  fee,  although  a  trust  be 
declared  that  B,,  his  heirs,  execu- 
tors, administrators,  and  assigns, 
shall  invest  the  produce  thereof, 
and  of  A,*s  real  estates,  (devised 
to  B.  by  a  separate  clause,  which 
does  not  afiect  the  mortgaged  pro- 
perty,) in  the  purchase  of  land,  to 
be  conv^ved  to  certain  uses  in 
strict  settlement.  ibid, 

3.  The  limitation  of  property  in  a 
manner  applicable  only  to  estates 


over  which  the  devisor  is  owner, 
prevents  the  passing  of  an  estate 
held  by  him  as  mortgagee. 

Page  274 

III.   Whether  creating  legal  or  eqidt^ 
able  assets, 

4.  Money  arising  from  the  sale  of 
lands  devised  to  executors  in  trust 
to  sell  for  the  payment  of  legacies^ 
constitutes  equitable,  and  not  legal 
assets.     Barker  v.  Afay.  386 

5.  Such  money  cannot  be  sued  for  in 
the  Ecclesiastical  Court.  ibid, 

IV.  Remedy  of  devisee, 

6.  Upon  a  devise  to  A,  in  trust  to 
sell  and  pay  the  proceeds  to  B,f 
an  action  of  account  lies  against  A, 
after  he  has  sold.  390 

V.  Protection  of  possession  of  devisee. 
See  Costs,  8. 

DIRECTORY. 

1 .  Distinction  between  matters  direc- 
tory, and  matters  obligatory  and 


essential. 
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DISAGREEMENT. 

See  Disclaimer,  3. 

DISCLAIMER. 
I.  How  effected, 

1.  Disclaimer  by  parol  sufficient  in 
the  case  of  a  chattel  interest. 

186(6),  191,  n. 

2.  Disclaimer  by  deed  in  the  case  of 
freehold  interests  stated  to  be  a 
modem  invention,  resting  upon  a 
decision  which  had  been  reversed  in 
error,  and  upon  a  case  determined 
on  the  special  wording  of  a  parti- 
cular act  of  parliament.      189  (a), 

190,  n. 

3.  Where  a  feoffment  is  made  to  four, 
one  of  whom  says  that  he  will  have 
nothing  in  the  land,  the  tliree  cannot 
sue  without  the  fourth,  his  freehold 
not  being  divested  by  this  dis- 
agreement by  parol,  191,  n. 
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DISCONTINUANCE. 

See  Costs,  G. 

DISCOUNT. 
See  Bankrupt,  8. 

DISSEISEE. 
See  Witness,  1. 

DISTRESS. 
I.  For  rent. 

1.  Where  a  declaration  contains  a 
count  for  an  excessive  distress, 
and  a  count  in  trover,  it  is  compe- 
tent to  the  plaintiff  at  the  trial  to 
abandon  the  special  count,  and, 
denying  the  tenancy,  to  recover 
under  the  count  in  trover.  Sparge 
v.  Brown,  Poge  638 

2\  Although  he  lias  given  no  intima- 
tion to  the  defendant  that  such  a 
course  will  be  adopted.  ibid. 

3.  Mill'Stones,  where  distrainable. 

2S0{g) 

DISTRINGAS  AD  ATTORNAN- 

DUM. 

1.  In  what  cases  awarded.    196,  n. 

197,  n. 

EASEMENT. 

See  Action  on  the  Case,  1. — 
Way,  1. 

ECCLESIASTICAL  COURT. 

See  Devise,  5. 

ECCLESIASTICAL  PROPERTY 
See  Annuity,  I. 

EJECTMENT. 

And  see  Interest,  1 3. 

I.  Staying  proceedings. 

1.  Where  an  heir  brought  an  eject- 
ment to  recover  part  of  premises 
devised  by  his  ancestor  and  failed, 
and  afterwards  brought  a  second 


ERROR. 

ejectment  against  other  parties  who 
held  other  parts  of  the  devised 
premises,  the  Court  refused  to  stay 
proceedings  in  the  second  action 
until  the  costs  of  the  first  should 
have  been  paid.  Doe  d«  Taylor  v. 
Harris.  ^^g^  569 

2.  A  party  residing  abroad  may, 
upon  being  admitted  to  defend  an 
ejectment  as  landlord,  be  required 
to  give  security  for  costs.  Doe  d. 
Hudson  V.  Jameson.  570 

II.  Production  of  deeds. 

S.  In  an  action  by  a  termor  the  attor- 
ney of  the  lessor  is  bound  to  pro- 
duce the  lease,  it  having  been  de- 
posited with  him,  by  order  of  a 
court  of  equity,  for  tne  inspection 
of  the  lessee.  Doe  d.  Curtail  v. 
Thanuxs.  218 

III.  Between  landlord  and  tenant. 

4.  Upon  a  clause  of  re-entry  on 
breach  of  covenant,  ejectment  may 
be  supported  in  respect  of  a  con- 
tinuing breach  of  covenant,  though 
rent  has  been  accepted  with  know- 
ledge of  the  original  breach.  Doe 
d.  Ambler  v.  Woodbrige.  302 

ELECTION. 

I.  To  corporate  offices. 

iSiPc  Corporation,  1. — Mandamus,  1. 

II.  Between  liability  of  principal  and 

agent. 

See  Agent,  IV. 

ENTRY. 

See  Articles  of  War,  1. — Eject- 
ment, 4. — Forcible  Entry. 

EQUITABLE  ASSETS. 
See  Devise,  4. 

ERROR. 

I.  In  process. 

1.  Semblc,  that  upon  error  from  an 
inferior  Court,    notice  cannot   be 


EVIDENCE. 

taken  of  an  irregularity  in  bringing 
the  party  into  Court  by  attach- 
ment, witliout  a  previous  summons. 
Thomson  v.  Davenport.     Page  110 

2.  What  informalities  in  process  are 
assignable  for  error.  110(a) 

II.  Venire  de  novo, 

3.  Not  to  be  awarded  in  cases  in 
wliich  no  part  of  the  declaration  is 
sufficient  to  support  a  judgment 
for  the  plaintiff.  128  (a) 

ESCAPE. 

I.  Liability  of  sheriffs  8fC,  upon. 
See  142  (a). 

ESTATE. 
I.  By  implication, 

1.  Inference,  where  sufficient.  7S{h\ 

79(6) 
II.  In  whom  vested. 

2.  Lands  appointed  to  A,  to  the  use 
of  B,  are  vested  in  A,  Doe  d. 
JVorger  v.  Haddon,  118 

III.  Particular, 

3.  Cannot  vest  in  heir  by  descent. 

74(a) 

IV.  Tenancy  from  year  to  year, 

4.  A  demise  from  year  to  year  gene- 
rally by  A,,  tenant  from  year  to 
year,  enures  as  a  demise  from  year 
to  year  durins  the  continuance  of 
A.'s  term.    Pike  v.  Eyre,  661 

ESTOPPEL. 
See  Bankrupt,  VIII. 

EVIDENCE. 

I.  Judgment. 

1.  Where  a  defendant  suffers  judg- 
ment by  default  in  an  inferior  Court, 
and  moves  the  proceedings  into  a  su- 
perior Court,  in  which  he  pleads  to 
issue,  the  judgment  by  default  is 
not  even  prima  facie  evidence  of 
the  right  of  action.  Boltings  v. 
Firby,  567 


EVIDENCE. 
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II.  Bought-note, 

2.  A  note  in  these  words  ''  Bought 
for  Mr.  7*.  fifty  continental  gas 
shares,  2/.  premium,  (8/.  already 
paid)  500/. ;  commission  6/.  Ss,'*  by 
a  broker  to  his  principal,  is  not  a 
contract  or  evidence  of  a  contract ; 
but  it  is  admissible  to  shew  a  re- 
presentation made  by  the  broker 
to  the  principal  without  any  stamp. 
Tomkins  v.  Savory,  Pttgc  538 

III.  Admission  by  agent. 

3.  A.  in  pulling  down  a  house  ad- 
joining the  house  of  ^.,  employs  C, 
a  surveyor,  who  writes  a  letter  to 

B.  respecting  the  pulling  down  of 
A*s  house :  the  letter  is  evidence 
against  A,  without  calh'ng  C,  Pey^ 
ton  V.  St,  Thomases  Hospital,     605 

IV.  Admission  by  stranger, 

4.  In  trover  by  A,  a^inst  B.  for 
goods  distrained  by  !d.,  A.  having 
shewn  a  primd  facie  tenancy  under 

C,  by  payment  of  rent  to  C,  it  is 
not  competent  to  B,  to  produce  the 
written  acknowledgment  of  C.  that 
he  received  such  rent  as  agent  for 
B.,  no  connexion  between  B,  and  C. 
being  shewn  aliunde,  and  it  not 
appearing  at  what  period  the  ac- 
knowledgment was  made.  Spar  go 
V.  Brown,  638 

V.  Presumptive. 

5.  Livery  of  seisin  of  land  cannot  be 
presumed  from  a  feoffee's  posses- 
sion of  less  than  twenty  years. 
Doe  d.  fVilkins  v.  Parsley.        666 

6.  An  indorsement  on  a  feoffment, 
that  A,  delivered  seisin  in  the  pre- 
sence of  B.  is  no  evidence  of  the 
fact  against  tlie  party  out  of  whose 
possession  the  feoffment  comes, 
but  who  does  not  claim  under  it. 

ibid. 

VI.  Secondary. 

7.  An  unsuccessful  search  in  the 
parish  chest,  and  among  the  papers 
of  B,  who  had  acted  as  executor 
to  A,,  who  had  acted  as  overseer 
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for  ^.'s  appointment,  is  sufficient 
prima  facie  evidence  of  the  loss  of 
the  appointment  to  let  in  parol 
evidence  of  its  contents  without 
producing  the  probate  of  the  will 
of  A*  or  of  D,     Rex  v.  Witherly. 

Page  724 
8.  A  pauper  hired  herself  under  a 
written  agreement  to  work  in  a 
factory  for  four  years  at  weekly 
wages,  and  '<  to  observe  all  the 
rules  with  regard  to  the  hours  of 
attendance  and  of  work."  The 
.  rules  were  not  reduced  into  writing, 
and  were  occasionally  varied  by 
the  master.  But  the  pauper  was 
told  that  she  must  work  twelve 
hours  a  day.  This  parol  commu- 
nication is  not  admissible  to  ex- 
plain the  written  agreement.  Rex 
V.  St,  Johriy  Devizes,  680 

EXAMINATION. 
See  Felony,  1. — Hundred,  III. 

EXCESSIVE  DISTRESS. 

See  Distress,  1. 

EXCEPTIVE  HIRING. 

See  Settlement,  7.  9. 

EXECUTION. 

I.   Of  deeds. 

See  Bankrupt,  4. — Deed^  1. 

II.  Of  powers. 
See  Power,  I. 

III.   Upon  judgments. 

See  Annuity,  3. — Bail,  1.— Bank- 
rupt, 6. — Baron  and  Feme,  2. — 
Capias  ad  Satisfaciendum. — Fix- 
tures, 1. 

1,  Under  a /./a.  the  sheriff  cannot 
take  fixtures  in  a  house  whereof 
the  debtor  is  seised  in  fee.  Phce 
V.  Fagg.  277 

EXECUTORS. 

I.  Discltarged  from  debt  to  testator, 

1.  If  the  holder  of  a  promissory  note 


EXECUTORS. 

appoint  the  maker  his  executor  the 
debt  IS  discharged ;  and  no  action 
lies  on  the  note  even  by  the  in- 
dorsee of  the  executor.     Freakley 

V.  Fox.  Page  18 

II.  Disclaimer  by, 

2.  Where  one  of  several  executors,  to 
whom  lands  are  devised  for  sale, 
refuses  by  parol  to  act,  such  re- 

'  fusal  deprives  him  of  the  character 
of  executor,  and  thereby  vests  the 
estate  in  the  acting  executors,  by 
21  H,  8,  c.  4,  without  any  dis- 
claimer. 190,  n. 

III.  Authority  of  as  against  legatee. 

3.  Notwithstanding  a  specific  bequest 
of  stock,  the  executor  is  entitled  to 
transfer  it,  unless  he  has  assented 
to  the  bequest.  Franklin  v.  Bank 
of  England,  11 

4.  And  an  action  lies  for  the  executor 
against  the  Bank  of  England,  for 
not  permitting  him  to  transfer  such 
BtocK.  ibid, 

IV.  Plene  administravit, 

5.  A  plaintiff  who  takes  judgment  of 
assets  quando  upon  plene  adnUnis- 
travit,  and  obtains  a  verdict  on  non 
assumpsit  testator,  is  entitled  to 
judgment  for  the  costs  de  bonis 
testatoris^  et  si  non^de  bonis  propriis, 
Marshall  v.  IVilder.  607 

6.  Afler  a  verdict  for  the  defendant 
upon  plene  administravit^  the  plain- 
tiff may  have  a  sci,  fa,  out  of  the 
same  record  to  have  execution 
upon  the  subsequently  acquired 
assets.  61^  (a) 

V.  Wliere  liable  to  pay  costs, 

7.  An  executor  nonsuited,  &c.  upon 
a  declaration  containing  a  count  on 
an  account  stated  with  the  plaintiff, 
as  executor,  of  moneys  owing  to 
him  as  executor,  is  liable  for  costs 
in  respect  of  such  count.  Dow^ 
biggin  V.  Harrison.  622 

VI.  Where  liable  to  pay  interest. 

See  179  (a). 


FIERI  FACIAS. 

EXECUTORY   DEVISE. 

See  75  (a). 

EXPRESS  MALICE. 

iSce  Libel,  6,  7. 

FACTORY. 

See  Sbttlememt,  9. 

FALSE  ENTRIES. 
See  Articles  of  War,  1. 

FALSE  IMPRISONMENT. 
^mArbest,  1. — Justices,  I,  3,  4. 

FEE  SIMPLE. 

See  Fixtures,  2. 
FELONY. 
1 .  In  Co*  V.  Coleridge,  (2  D.  &  R .  86, 
1  B.  &  C.  371.)  the  statutes  1  8:  2 
PL  4-  M.  c.  13,  and  2  &  3  Ph.  4- 
M.  c.  10,  whereby  the  examinntion 
of  a  prisoner  charged  nith  fetony 
and  the  informations  of  those  that 
bring  him  are  made  evidence 
against  the  prisoner,  do  not  appear 
to  have  been  brought  before  the 
Court.  Page  437  (b) 

FEME  COVERT. 
See  BuioH  and  Feme. 
FEOFFMENT. 
I.  Proof  of. 
1.  Livery  of  seisin  cannot  be  pre- 
sumed from  a  possession  of  less 
than  twenty  years.     Doe  d.  Wll- 
kini  V.  Marqurss  of  Cleveland.    660 
8.  An  indorsement  on  a  feoffment, 
that  A.  delivered  seisin  in  the  pre- 
sence of  B.,   is  no  evidence  of  the 
fact  against  the  P^i'ty  out  of  whose 
possession   the    feonment    comes, 
but  who  does  not  claim  nnder  it. 
ibid. 

FIERI  FACIAS. 

I.  JViuit  mat)  be  taken  under. 

See  Baron  and  Feme,  2. — 

Fixtures,  I. 


FORMEDON.        765 

II.  Effect  of. 

1.  After  a  return  of/eri  feci,  as  to 
part,  and  nulla  bona  ultra,  a.ca.  sa. 
may  issue.     Stevenion  v.    Create. 

Page  561 

2.  And  bail  may  be  fixed  upon  a  ca. 
$a.  BO  issued.  ibid. 

FISHERY. 

I.  Several. 

See  32,  33,  n. 

FIXTURES. 

I,  When  pattmg  Kith  home. 

1.  By  a  mortgage  ofa  mill,  the  stones, 
tackling  and  implements,  necessary 
for  the  working  of  the  mill,  pass  to 
the   mortgt^ee.     Place  y,   Fagg. 

277 

II.   When  seizaMe  in  execution. 

2.  Under  &fi.fa.  the  sheriff  cannot 
take  fixtures  in  a  house  whereof 
the  debtor  is  seised  in  fee.      ibkd. 

FORCIBLE  ENTRY. 
I.  Restitution. 

1.  Upon  the  trial  of  an  indictment  for 
a  forcible  entry  or  detainer  under 
8  Hen.  6,  c.  9,  or  21  Jac.  1,  c  15, 
the  party  dispossessed  is  not  a 
competent  witness  for  the  prosecu- 
tion.   Rex  V.  Williams.  471 

Z.  Nor  is  it  competent  to  the  defend- 
ant to  impeach  the  title  of  the 
party  dispossessed.  ibid. 

3.  Where  stich  an  indictment  is 
brought  before  K.  B.  by  certiorari, 
that  Court  is  bound  upon  conviction 
to  award  restitution.  ibid. 

4.  But  before  trial  it  is  discretionary 
toaward  or  refuseVestitution.  Hid. 

FORGERY. 
See  Bill  and  Note,  5. 

FORMEDON. 

I.  Warranty  nith  atteti. 

1,  After  a  verdict  for  the  demandant 


766    FRAUDS,  STATUTE  OR 

in  formedon,  where  the  tenant  has 
pleaded  warranty  with  assets,  the 
tenant  cannot  have  a  set.  fa.  upon 
the  judgment  in  respect  of  assets 
subsequently  descended. 

Page  612  (a) 

FRAUD. 

See  Articles  of  War,  1. — Bank- 
rupt, VI, — Pleading,  1. 

FRAUDS,  STATUTE  OF. 
I.  Surrender. 

1.  The  cancellation  of  a  lease  is  not 
a  surrender  by  operation  of  law. 
Doe  d.  Courtail  v.  Thomas.       218 

2.  The  fact  of  a  lease  being  found  in 
the  possession  of  a  lessor  in  a  can- 
celled state,  is  no  evidence  of  a 
surrender  by  deed  or  note  in  writ- 
ing, ibid. 

11.  Agreement  not  to  be  performed 
tuithin  year. 

3.  An  agreement  to  hire  a  carriage 
for  more  than  one  year,  determina- 
ble at  any  time  upon  payment  of 
a  year's  hire,  is  an  agreement  not 
to  be  performed  within  one  year 
from  the  making  thereof,  and  must 
be  signed  by  the  party  to  be 
charged  therewith.  Burch  v.  Earl 
of  Liverpool.  380 

III.  Sale  of  lands. 

See  4. 

IV,  Sale  of  goods. 

4.  A.y  by  parol,  sold  to  B.  the  timber 
of  certain  growing  trees  at  a  price 
exceeding  10/.;  B.  gave  directions 
for  cutting  the  trees,  and  offered 
to  sell  the  butts  to  C. ;  A,,  by  let- 
ter, required  B.  to  pay  for  the 
timber;  jB.,  by  letter,  answered 
that  he  had  bought  the  timber, 
but  that  it  was  conditioned  to  be 
sound,  and  was  not  so : — Held, 
first,  that  this  was  not  a  contract 
for  the  sale  of  lands  or  any  interest 
in  the  land  within  the  fourth  scc- 


HIRING. 

tion  of  the  statute  5  secondly,  that 
there  was  no  binding  contract  for 
the  sale  of  goods  within  the  seven- 
teenth section;  thirdly,  that  the 
letter  varying  in  the  terras  of  the 
bargain,  did  not  constitute  a  note 
in  writing  of  the  contract;  and 
fourthly,  that  there  was  no  part- 
acceptance  or  actual  receipt  of  the 
goods  by  the  buyer.  Smith  v. 
urman.  Page  455 

FREE  WARREN. 
SeeS2. 

GAME. 

I.  Servant. 

1.  An  unqualified  servant  going  out 
with  his  qualified  master  and  shoot- 
ing game  in  his  presence,  and  for  his 
use,  is  liable  to  a  i)cnalty  under  5 
AnnCf  c.  1 4,  for  keeping  and  using  a 
gun  to  kill  game.  Ex  parte  6[y/- 
vester.  5 

GAZETTE. 

See  Insurance,  1. 

HEIR. 

I.  Descent  to. 

And  see  Formedon. 

1.  A  particular  estate  of  freehold 
cannot  be  taken  by  descent.    74  (a) 

II.  Disinherison  of. 

2.  Impropriety  of  expression  "  that 
an  heir  cannot  be  disinherited  by 
the  plainest  intention  apparent  on 
face  of  will,  unless  the  estate  be 
completely  disposed  of  to  some  one 
else."  71  {d) 

III.  Securifi/  for  costs  by. 
See  Costs,  8. 

HIRING. 

I.  Locatio  operis  facicndi. 

See  Justices,  1. — Master  and  Ser- 
vant.— Settlement,  IV^. 


IMPLIED  MALICE. 

II.  Locatio  ret. 

See  Frauds,  Statute  of,  3. — 
Settlement,  II. 

HOUSES. 

See  Fixtures. 

I.  Injury  to. 

See  Action  on  the  Case,  1. — Hun- 
dred, 1,  2,  3,  4. — Sewers,  2. 

HUNDRED. 
I.  Who  may  sue, 

1 .  A  termor,  and  also  the  party  seised 
of  the  freehold  subject  to  the  term, 
may  each  recover  damages  to  the 
extent  of  200/.  against  the  hundred 
for  the  injury  resulting  from  a  fe- 
lonious burning,  in  respect  of  their 
several  possessionary  and  rever- 
sionary interests.  Pellew  v.  Hun- 
dred of  East  Wonford.      Page  130 

II.  Notice, 

2.  The  two  days  allowed  by  9  Geo, 
1,  c.  22,  for  giving  notice  of  the 
offence  were  held  to  be  exclusive 
of  the  day  on  which  the  fire  hap- 
pens, ibid, 

III.  Examination  on  oath, 

3.  Where  the  reversioner  sues,  no 
servant  of  his  having  had  the  care 
of  the  premises,  such  reversioner  is 
the  proper  person  to  give  in  an  ex- 
amination, ibid, 

4.  The  examinant  is  not  bound  to 
state  mere  suspicions  entertained 
by  him  as  to  the  person  who  com- 
mitted the  offence,  unless  interro- 
gated thereto  by  the  magistrate. 


ibid. 


HUSBAND. 
See  Baron  and  Feme. 


ILLEGAL  CONTRACT. 

See  Insurance,  1. — Office,  1. 

IMPLICATION. 
See  Estate,  1. 

IMPLIED  MALICE. 

See  Libel,  6,  7. 


INCOMPATIBILITY.  767 

IMPRISONMENT. 
See  Arrest,  1. — Justices,  1,  3,  4. 

INCLOSURE  ACT. 
And  see  Way,  1. 

I.  Allotments, 

1.  The  lord  of  a  manor,  by  copy 
of  court  roll  granted  an  ancient 
tenement  to  A,  B.  and  C.  for  life. 
A.  died  in  1825,  and  B.  in  1826, 
leaving  C.  surviving.  Afler  the 
grant,  an  act  passed  for  inclosing 
the  waste  lands  of  the  manor,  enact- 
ing, that  all  persons  having  rights 
of  common  over  the  waste  lands 
should  give  the  commissioners  a 
written  statement  of  their  claims, 
and  that  the  determination  of  the 
commissioners  should  be  final,  that 
the  commissioners  should  allot  the 
waste  lands  among  all  persons  and 
proprietors  interested  therein  in 
respect  of  their  ancient  tenements, 
and  that  the  act  should  not  extend 
to  alter  and  annul  any  will  or  set- 
tlement of  any  of  the  lands  in- 
tended to  be  inclosed,  but  that  the 
lands  allotted  should,  immediately 
after  such  allotment,  enure  to  the 
same  uses  and  purposes  as  the  tene- 
ments in  respect  of  which  the  aUot- 
ments  should  be  made  then  were, 
or  would  have  been,  if  the  act  had 
passed.  Neither  A,  nor  C.  made 
any  claim  before  the  commission- 
ers. B.  did  make  a  claim,  and  the 
commissioners  awarded  allotments 
to  B,  and  to  the  lord,  according  to 
their  respective  rights  and  interests 
in  respect  of  the  ancient  tenement: 
— Held,  that  the  claim  by  B, 
enured  for  the  benefit  of  all  parties 
interested  in  the  ancient  tenement, 
and  that  the  award  vested  the  legal 
estate  in  the  allotments  in  A.  B, 
and  C,  successively.  Doe  v.  Hel" 
lard.  Page  736 

INCOMPATIBILITY. 
Sec  Corporation,  2. 
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INDExMNlTY. 
See  Bill  and  Note,  3. 

INDENTURE. 

See  Apprentice,  1. 

INDICTMENT. 

See  Forcible  Entry,  1. 

INDUCEMENT. 

See  Pleading,  1. 

INFERIOR  COURT. 

I.  Effect  of  proceedings  in» 

1.  Where  a  defendant  suffers  judg- 
ment by  default  in  an  inferior  Court 
and  moves  the  proceedings  into  a 
superior  Court,  in  which  he  pleads 
to  issue,  the  judgment  by  default 
is  not  even  primd  facie  evidence  of 
the  right  of  action.  Botdngs  v. 
Firbjf.  Page  567 

INFORMATION. 

I.  In  personam, 

1.  An  information  for  penalties  is  in 
the  nature  of  a  civil  action.       363 

INFORMER. 

See  Criminal  Information,  1. 

INHABITANT. 
See  Corporation,  1. 

INJUNCTION. 

5ee  Interest,  12,  13. 

INSOLVENT  DEBTOR. 

I.  Extent  of  discharge. 

1.  B.  gave  to  A,  a  bond  and  warrant 
of  attorney  to  secure  the  re-invest- 
ment of  stock  lent.  A  ftcr  j  udgmcnt 
entered  up,  B,  was  discharged  un- 
der the  insolvent  act,  53  Geo.  3,  c. 
102,  as  to  his  scheduled  creditors, 
of  whom  A»  was  one.  B,  being  af- 
terwards arrested  in  an  action  on 


INSURANCE. 

the  judgment  was -discharged  out 
of  custody  upon  filing  common 
bail.  Salmon  v.  Miller.  Page  551 
2.  Semble,  that  the  debt  itself  was 
barred.  ibid. 


INSPECTION. 
See  Action,  1. 

INSURANCE. 

I.  Blockade. 

1.  If  a  ship,  the  cargo  of  which  is  in- 
sured,  sail  from  a  British  port, 
and  notice  is  aflerwards  given  in 
the  Gazette  that  the  forewn  port  to 
which  she  is  bound  is  bux:kaded, 
it  is  a  question  of  fact  for  the  jury, 
in  an  action  upon  the  policy,  the 
ship  having  been  captured,  whe- 
ther the  captain  knew  of  the  block- 
ade or  not.     Harratt  v.  Wise.  521 

2.  Goods  were  insured  at  and  from 
L.  to  any  port  in  the  river  P.,  the 
policy  was  effected  and  the  ship 
sailed  after  notification  that  those 
ports  were  blockaded,  the  ship  was 
captured  by  the  blockading  squa- 
dron in  the  river  P.  but  was  res- 
cued by  her  own  crew,  and  brought 
back  with  the  goods  undamaged  to 
L. ;    notice   of  abandonment    was 

f;iven  in  the  interval  between  intel- 
igence  of  the  capture  and  of  the 
rescue,  but  after  the  rescue  in  fact. 
There  was  no  intention  to  violate 
the  blockade: — Held,  that  the  voy- 
age as  insured  was  not  illegal ;  but 
that  there  was  not  a  total  loss. 
Naylor  v.  Taylor.  52G 

II.  Abandonment. 

3.  A  ship  being  deserted  at  sea  by 
the  crew,  for  the  preservation  of 
their  lives,  the  assured  on  goods 
abandon.  She  is  afterwards  towed 
into  port,  but  the  goods  are  so 
much  damaged  as  not  to  be  worth 
sending  to  their  place  of  destina- 
tion : — Held,  a  total  loss.  Parry 
v.  Aberdtin.  343 


JOINT  STOCK  COMPANY. 

INTEREST. 

PVIien  recorerable. 

1 .  Against  an  agent.      Page  1 79  (a) 

2.  Against  an  assignee.  ibid, 

3.  Against  an  executor.  ibid, 

4.  Against  a  partner.  ibid. 

5.  For  money  lent.  307  (a) 

6.  A  security  for  money  lent,  where- 
by the  borrower  promises  to  pay 
the  creditor  135/.  in  one  month 
after  his  arrival  in  England,  carries 
no  interest.  Page  v.  Newman,  305 

7.  When  payable  on  a  promissory 
note.  307  (a) 

8.  Not  payable  on  bond  conditioned 
to  remit  goods  of  a  certain  value 
within  a  certain  time.  309  {b) 

9.  Recoverable  on  money  awarded  to 
be  paid  on  a  certain  day.  310 

10.  Not  recoverable  on  a  single  bond. 

ibid. 

1 1 .  Not  recoverable  upon  the  arrears 
of  an  annuity.  ibid. 

\Z.  Except  where  annuitant  has  been 
delayed  by  injunction.  ibid. 

13.  Decreed  against  executors  upon 
mesne  profits,  who  at  the  instance 
of  the  occupier  had  stayed  an  eject- 
ment by  rule  of  Couct  and  by  in- 
junction, ibid. 

14.  When  payable  on  book  debts,  ib. 

IRREGULARITY. 

See  Error,  2. — Practice,  1. 

JOINT  CONTRACTOR. 

See  Limitation  of  Actions,  1. — 
Witness,  2. 

JOINT  STOCK  COMPANY. 

I.  Liability  of  adventurers, 

\.  A.  signs  a  prospectus  of  a  joint 
stock  distillery  company,  the  gene- 
ral import  of  which  is,  that  a  com- 
pany shall  be  thereafter  formed, 
but  which  speaks  of*'  the  condi- 
tion upon  which  this  establishment 
is  formed."  A.  never  pays  his 
subscription.  A.  is  not  liable  as  a 
partner  to  pay  for  goods  supplied 

VOL.  IV. 


JUSTICES. 
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to  the  distillery  by  a  person  who 
knew  he  had  signed  the  prospectus, 
although  A,  was  present  when  pre- 
mises were  taken  for  the  distillery 
and  solicited  persons  to  become 
subscribers.  Bourne  v.  Freeth. 

Page  512 

JUDGMENT. 

I.  Of  future  assets, 

1 .  A  plaintiff  who  has  taken  judgment 
of  assets  quando  acciderint  upon  a 
plea  o£plene  administravit,  and  ob- 
tains a  verdict  upon  an  issue  on 
non  assumpsit  testator,  is  entitled  to 
judgment  for  the  costs  "  de.  bonis 
testatoris,  et  si  non,  de  bonis  propriis.** 
MarshaU  v.  Wildtr,  607 

II.  By  default. 

See  Inferior  Court,  1. 

III.  Non  obstante  veredicto. 
See  Pleading,  1. 

IV.  As  in  case  of  a  nonsuit. 

See  Trial,  2. 

JURISDICTION. 

5fe  Arrest,  1. — Court  Martial,  1. 
— Justices,  I. 

JURY. 

I.  Duties  and  authority  of, 

1.  In  cases  of  libel,  see  Libel,  3, 

2.  In  cases  of  fraud,  see  Vendor  and 
Purchaser^  5,  6. 

JUSTICES. 
I.  Jurisdiction  in  respect  of  labourers. 

1.  A  contract  to  weave  certain  goods 
at  the  house  of  the  weaver,  is  not  a 
contract  to  serve  within  4  Geo.  4,'* 
c.  34,  s.  3,  so  as  to  give  jurisdic- 
tion to  a  magistrate  to  commit  the 
weaver  "for  neglecting  his  work 
after  commencing  upon  the  same." 
Hardy  v.  Ryle.  295 

II.  Jurisdiction  in  felony. 
And  see  Hundred,  4. 

2.  The  statutes  1  &  2  Ph.  Sf  M,  c. 
13,  and  2  8c  3  Ph.  ^  M.  c.  10, 

3d 
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making  the  examination  of  a  pri- 
soner  charged  with  felony,  and  in- 
formations of  those  that  bring 
him,  evidence  against  the  prisoner, 
not  brought  before  the  court  in 
Car  V.  Coleridge.         Page  447  {b) 

III.  Commencement  of  action  against, 

S,  An  action  for  false  imprisonment 
against  a  magistrate  may  be  com- 
menced on  the  14th  of  June,  where 
the  plaintiff  is  discharged  out  of 
custody  on  the  14th  of  December. 
Hardy  v.  Ryle.  295 

IV.  Notice  of  action  against, 

4.  Notice  of  action  against  justices 
served  15th  May:  latitat  issued 
15th  June.  Qu.  whether  issued 
too  soon.      Oouid  v.  Hole,   MS. 

SOI  (n) 

LABOURERS. 
See  Justices,  I. — Settlement,  IV. 

LANDLORD  AND  TENANT. 
iSee  Bankrupt,  11. 

I.  Tenancy  from  year  to  year. 

1.  A  demise  from  year  to  year  gene- 
rally by  a  tenant  from  year  to  year, 
is  in  legal  effect  a  demise  from  year 
to  year  during  the  continuance  of 
such  tenant's  term,  and  may  be  pro- 
perly pleaded  as  such.   Pyke  v.  Lyre. 

(i61 
II.  Estoppel. 

2.  Tenant,  how  far  estopped  from  de- 
nying title  of  lessor.  1 98 

LEASE. 

See    Bankrupt,    1 1 . — Devise,   4. — 
Ejectment,  3. 

LEASING  POWER. 
See  PowER^  4. 

LEGACY. 

1.  Notwithstanding  a  specific  bequest 
of  stocky  the  executor  is  entitled  to 


LIBEL. 

transfer  it,  unless  he  has  assented 
to  the  bequest.  Franklin  v.  Bank 
of  England,  Page  11 

LEGITIMATION. 

1 .  As  to  the  legitimation  of  antenuptial 
children  by  marriage,  see  107  (a). 

LETTERS. 

See  Agent,  2. — Vendor  and  Pur- 
chaser, 1. 

LIBEL. 
I.  What  amounts  to. 

1.  A  written  or  printed  publication 
stating  that  A.  "  has  been  guilty  of 
gross  misconduct  in  insulting  per- 
sons in  a  barefaced  manner,"  is  libel- 
lous.    Clements  v.  Ckvces,  127 

2.  Distinction  between  oral  and  writ- 
ten slander.  130 

3.  Where  in  a  civil  action  the  ten- 
dency of  an  alleged  libel  is  to  injure 
the  plaintiff,  it  is  the  duty  of  the 
judge  to  state  to  the  jury  that  the 
publication  is  a  libel,  without  leav- 
ing it  to  them  to  consider  whether 
it  was  the  intention  of  the  defend- 
ant to  injure  the  plaintiff.  Hmre  v. 
Wilson.  605 

4.  In  a  civil  action  libel  or  no  libel  is 
a  question  of  law.  1 28  (b) 

II.  Publication. 

5.  What  shall  amount  to  a  publica- 
tion. 312  (fl) 

III.  Privileged  communication. 

6.  In  an  action  by  a  servant  for  a  libel 
in  the  form  of  a  character,  it  is  ne- 
cessary to  shew  implied  malice,  by 
directly  negativing  the  charge,  or 
express  malice  aliundi.  Child  v. 
Affleck,  .  338 

7*  It  is  no  proof  of  express  malice  that 
the  master  has  communicated  to  the 
party  inquiring  his  belief  as  to  mis- 
conduct after  the  plaintiff  had  quit- 
ted his  service,  nor  that  he  has  made 
a  similar  communication  to  persons 
from  whom  he  received  the  plaintiff 
with  a  good  character.  ibid. 


LOAN. 
IV.  Evidtnce. 

8.  Production  of  the  affidavit  filed  at 
the  stamp-office,  and  of  a  Devvs- 
papercorresponding  with  that  there- 
in mentioned,  is  sufficient  proof  of 
publicatioa  in  an  action  or  indict- 
ment against  the  proprietor  for  a 
libel.  Maspter.FUIcAer.    PogeSll 

V.  Dffince. 

9.  A  defendant  brought  up  for  judg- 
ment after  being  convicted  of  pub- 
lishing a  libel  imputing  indictable 
offences  to  the  prosecutor,  cannot 
be  allowed,  in  mitigation  of  punish- 
ment, to  read  affidavits  alleging  the 
truth  of  the  libel.  Rexr.Halpin.    8 

LICENCE. 
I.  ToaUm. 

1.  Efliect  of  licence  once  granted  in 
destroying  a  proviso  against  alteua- 
tion  without  licence.  304  (a) 

2.  Proper  form  of  proviso  to  avoid  its 
destruction  by  one  licence.        ibid. 

II.  To  practice  phytic. 
See  Costs,  1. 

LIMITATION  OF  ACTIONS. 

I.  Revival  of  UabiUfy. 
And  see  Bill  and  Notb,  9,  10. 
1.  A.  and  B.  give  a  joint  promissory 
note  for  6001.  to  C.  In  an  action 
by  C.  against  A.  and  B.,  an  acconnt 
in  which  B.,  as  between  InmseU 
and  C,  gives  credit  for  interest  upon 
a  sum  of  6001.,  is  evidence  to  oust 
the  statute  of  limitations.  Mander- 
»tim  T.  Roberltim.  440 

LIVERY  OF  SEISIN. 
See  Fboffment,  I. 

LOAN. 

And  Mt  MoNBV  Lent. 

I.  RigAl  to  recmer  deposit  paidon  scrip 

receipt, 

1.  A  party  who  pays  a  deposit  to  a  loan 

contractor  upon  a  scrip  receipt,  en- 


MALrCIOUS  TRESPASS.  771 

titling  hitn  to  a  certain  portion  of 
the  loan  on  payment  of  the  subse- 
quent instalments,  receives  a  full 
equivalent  for  the  deposit  in  the 
option  to  become  a  holder  of  stock. 
Hothtchiid  V.  Henningt.  Page  4 1 1 
2.  And  if  such  purchaser  omit  to  pay 
the  instalments  at  the  stipulated 
periods,  he  cannot  afterwards  re- 
quire the  contracior  to  accept  the 
instalments  with  interest,  or  return 
the  deposit.  S>id. 

LOCAL  MILITIA. 
See  Settleubnt,  S. 

LOCKS. 

See  Rate,  9. 

LONDON. 

See  Mahdaudb,  1. 

MAGISTRATE. 

See  JosTicBs. 

MALICE. 
See  Libel,  6,  7- 

MALICIOUS  TRESPASS. 

I.  ^hat  tretpaues  are  loUkin  7  &  8 

Geo.  4,  c.  30. 
1.  Where  shrubs  are  cut  upon  an  un- 


proved allegati 
likely  to  be  inji 
ing  wall,  the  ce 
licious  trespass 
to  the  spo( 
grew  be 


I  that  they  ' 
ions  to  an  adjoin- 
;  is  within  the  ma- 
st, though  the  title 
which  the  shrubs 
between  the 


disi 
parties.    Rex  v. 

II.  Course  (^proceeding. 
'..  Where  a  magistrate,  upou  whose 
property  a  malicious  trespass  had 
been  committed,  issued  a  summons 
requiring  the  offender  to  appear  be- 
fore himself,  or  some  other  magis- 
trate, and  purporting  that  infornia- 
tion  had  been  given  to  bim,  the 
magistrate,  on  oath^  whereas  no 
oatb  had  been  taken,  and  the  infor- 
3  d2 
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MILITIA. 


matioD  bad  been  first  communicated 
by  the  magistrate  to  tlic  informer, 
tbe  Court,  in  discharging  a  rale  for 
a  criminal  information  against  tbe 
magistrate,  refused  to  give  bim 
costs.     Rex  V.  Whatdy,    Page  43 1 

II.  Who  within  protection  o/*  s.  4 1 . 

3.  Tbe  owner  of  property  arresting  a 
person^  in  tbe  bondjide  belief  tbat 
lie  was  acting  in  pursuance  of  7  &  8 
Geo,  4,  c.  30^  s.  28,  is  entitled  to 
tbe  notice  of  action  required  by  s.  4 1 
of  that  statute.     Uecchey  v.  Sides. 

634 
MANDAMUS. 

] .  Sufficiency  of  return, 

1 .  Mandamus  to  the  mayor  and  alder- 
men of  London  to  admit  A,  into  tbe 
office  of  alderman.     Return,  that 
by  certain  proceedings  (set  out)  bad 
at  a  court  of  wardmote.  A,  was 
declared    elected ;    tbat.   a    return 
thereof  was  made  to  tbe  court  of 
mayor  and  aldermen ;  tbat  that  court 
has  from  time  immemorial  bad  cog- 
nizance of  all  elections   at  ward- 
mote courts  to  city  offices,    upon 
petition  by  any  person   interested  ; 
tbat   persons   interested  petitioned 
against  tbe  return  of  A. ;  that  the 
court  of  mayor  and  aldermen,  upon 
inquiry,  declared  the  election  void, 
and  that  A.  was  not  duly  elected. 
Traverse,    that   A.   was   not  duly 
elected  ;  and  issue.     Proof,  that  at 
the  election  three  poll -clerks  were 
first  appointed,  and  two  of  them 
afterwards  dismissed ;  that  upon  a 
scrutiny  being  demanded  the  ward- 
mote  was   adjourned,    *'  to   meet 
again  on  a  fresh  summons  ;*'  that  the 
mayor  then  went  out  of  office,  and 
the  new  mayor  assembled  a  ward- 
mote by  a  fresh  summons,  took  the 
scrutiny,  and  declared  A.  duly  elect- 
ed 3  and  that  a  return  thereof  being 
made  to   the  court  of  mayor  and 
aldermen,  they,  upon  petition,  de- 
clared   tbe   election    void  : — Held, 
tbat  tbe  retuiii  was  good  in  form : 
secondly,     that      the     cognizance 


claimed  did  not  exclude  tbe  juris- 
diction of  tbe  Court  of  King's  Beucb: 
thirdly,  tbat  tbe  dismissal  of  tbe 
poll-clerks  and  tbe  change  of  the 
mayor  did  not  invalidate  the  elec- 
tion :  end  fourthly,  tbat  tbe  mode 
of  adjourning  tbe  wardmote  was 
not  a  dissolution,  and  did  not  affect 
tbe  scrutiny.  Rex  v.  The  Mayor, 
4*c.  of  London,  Pog^  36 

MANOR. 
See  Copyhold,  1 . 

MARRIAGE. 

See  Baron  and  Fbme. 

And  as  to  legitimation  of  antenuptial 
children,  see  107  (a) 

MASTER  AND  SERVANT. 

And  see  Agent. — Settlement,  IV. 

I.  Liability  of  master  for  negligence  of 

servant, 

1 .  A  master  ordered  bis  servant  to  lay 
rubbish  near  bis  neighbour's  wall, 
but  not  to  let  it  touch  tbe  wall ;  it 
did  naturally  and  unavoidably  touch 
the  wall,  in  spite  of  the  servant's 
care  to  prevent  it:  tbe  master  was 
held  liable  in  trespass.  Gregory  v. 
Piper.  500 

MAYOR. 
See  Mandamus,  1. 

MEASUREMENT  OF  DISTANCE. 

See  Covenant,  I . 

MERSEY  AND  IRWELL  NAVI- 
GATION. 

See  Rate,  J. 

MESNE  PROFITS. 
See  Interest,  13. 

MILITIA. 

See  County  Treasurer,  3. — Set- 
tlement, 8. 


MISDIRECTION. 

MILL. 

See  Fixtures,  1. 

MILL-STONE. 

See  Fixtures,  1,  2. 

MINE. 

See  Covenant,  2,  3. 

MISDEMEANOUR. 

iSee  Arrest,  1. — Articles  of  War,  1. 

MISDIRECTION. 

I.  Cases  where  rules  for  new  trials,  on 
the  ground  of  nonsuit,  misdirection, 
Sfc,  were  refused, 

1 .  Burch  V.  Earl  of  Liverpool. 

Page  380 

2.  Child  V,  Affleck.  338 

3.  Doe  d.  Ambler  v.  Woodbridge. 

302 

4.  Hall  V,  Curzon.  565 

5.  Mayne  v,  Fletcher.  311 

6.  Page  V.  Newman.  305 

7.  Sharp  v.  Bailey.  4 

8.  Sinclair  v.  Bowles.  1 

9.  Surtees  v.  Ellison.  586 

10.  Wansell  v.  Southwood.  359 

II.  Rules  discharged, 

1 1.  Codling  V,  Johnson.  671 

12.  Doe  d.  Sweeting  v.  Hellard.  736 
J  3.  Early  v.  Garrett.  687 
H.  Glasspool  V.  Young.               533 

15.  Gregory  v.  Piper.  500 

16.  Haire  ».  Wilson.  605 

17.  Harratt  v.  Wise.  521 

18.  Leigh  V.  Hind.  579 

19.  Naylor  V.  Taylor.  526 

20.  Peyton  v.  Governors  of  St. 

Thomas's  Hospital.  625 

21.  PiketJ.  Eyre.  661 

22.  Pope  V.  Biggs.  1 93 

23.  Poulton  17.  Lattimoie.  288 

24.  Small  v,  Marwood.  181 

25.  Spargo  v.  Brown.  638 

26.  Wood  V.  Norton.  673 

III.  Rules  absolute, 

27.  Bottings  V,  Firby.  567 

28.  Bourne  v.  Frecth.  512 


MORTGAGE.        773 

29.  Carr  v.  Stephens.  Page  590 

30.  Delane  v,  Hillcoat.  175 

31.  Doc  d.  Courtail  v.  Thomas.    218 

32.  d.  Wilkins  v.  Marquess 

of  Cleveland.  d^^ 

33.  Galliers  v.  Moss.  268 

34.  Hardy  r.  Ryle.  295 

35.  Heane  v.  Rogers.  480 

36.  Jones  v.  Fort.  551 

37.  V,  Yeates.  613 

38.  Smith  v.  Surman.  455 

39.  Sparrow  v,  Chesman.  206 

40.  Sweeting  v.  Halse.  287 

4 1 .  Tomkins  v.  Savory.  538 

MONEY  LENT. 

I.  Rights  of  lender. 

See  Benefice,  1. 

1.  A  security  whereby  the  borrower 
engages  to  repay  the  loan  in  one 
month  after  his  arrival  in  England 
does  not  carry  interest.  Page  v. 
Newman,  305  3  and  see       307  (a) 

MONEY  PAID. 

5ee  Affidavit,  1. 


MORTGAGE. 

I.  Interest  of  mortgagee  in  fixtures. 

1 .  By  a  mortgage  of  a  mill^  the  stones, 
tackling  and  implements  necessary 
for  the  working  of  the  mill,  pass  to 
the  mortgagee.  Place  v.  Fagg,  277 

II.  Interest  of  mortgagee  in  rents 
reserved  by  mortgagor, 

2.  A  mortgagee,  after  notice  to  a  te- 
nant holding  under  a  demise  made 
by  the  mortgagor  subsequently  to  the 
mortgage,  is  entitled  to  rent  due  at 
the  time  of  the  notice  as  well  as  that 
accruing  due  afterwards.  Pope  v. 
Biggs,  1 93 

3.  An  agent  having  received  such 
rents  for  the  mortgagor  after  his 
bankruptcy,  is  entitled  to  hold 
them  for  the  benefit  of  the  mort- 
gagee, against  the  assignees  of  the 
mortgagor.  ibid. 
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NOTE. 
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III.  Btf  what  words  devised, 

4.  Lands  of  which  A,  is  mortgagee  in 
fee  will  not  pass  under  a  general 
devise  of  all  A.'s  lands,  if  the  devise 
be  subjected  to  uses  which  A,  was 
not  entitled  to  declare  in  respect  of 
the  mortgaged  lands.  GaUiers  v. 
Moss.  Page  268 

A  bequest  by  A,  to  B,,  his  execu 
tors,  administrators  and  assigns,  of 
A.'s  stock  in  trade,  ready  money, 
and  securities  for  money,  debts,  per- 
sonal estate  and  effects,  will  not 
carry  ^.'s  legal  estate  in  a  mortgage 
in  fee,  although  a  trust  be  declared 
that  B,,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  shall  invest 
the  produce  thereof,  and  of  A*s 
real  estates,  (devised  to  £.  by  a  se- 
parate clause,  which  does  not  affect 
the  mortgaged  property,)  in  the 
purchase  of  land  to  be  conveyed  to 
certain  uses  in  strict  settlement,  ibid. 

NEGLIGENCE. 

See  Action  on  thb  Cass. — Master 
AND  Servant,  1. — Sewebs,  2. 

NEW  ASSIGNMENT. 
See  Costs,  3. 

NEWSPAPER. 

See  Libel,  8. 

NEW  TRIAL. 
See  Costs,  6. — Misdirection. 

NON  OBSTANTE  VEREDICTO. 
See  Pleading,  1 . 

NON  RESIDENCE. 

See  Corporation,  1 . 

NONSUIT. 
See  Misdirection. 

NOTE. 
See  Bill  and  Note. 


OFFICER. 

NOTICE. 
I.  Of  Action. 

1 .  The  owner  of  property,  arresting  a 
person  in  the  bond  fide  belief  that 
be  was  acting  in  pursuance  of  7  & 
8  Geo.  4,  c.  30,  s.  38,  is  entitled 
to  the  notice  of  action  required  by 
s.  41  of  that  statute.  Beechy  ▼. 
Sides.  Page  634 

2.  A  month's  notice  of  action  against 
justices  is  served  on  the  15th  May 
— process  issued  15th  June.  Whe-r 
ther  issued  too  soon,  qucere.  Gould 
Y.Hole,  301,n. 

IL  Of  dishonour. 
See  Bills  and  Note,  IV. 

III.  Of  intention  to  remove  adjoming 

house. 

See  Action  on  the  Cass,  3. 

NUISANCE, 

See  Action  on  the  Case,  1 ,  2* — 
Sewer  s>  2. 

OBLIGATION. 

See  County  Tbeasubek,  1.— 

Interest,  Tf  9. 

OCCUPIER. 
See  Hundred,  2. — Rate,  1>  2. 

OFFICE. 

1.  What  shall  be  an  office  of  profit 
under  3  Geo.  4,  c.  125,  s.  65. 

OFFICER. 
I.  Corrupt  appointment. 

1 .  Where  after  the  recital  of  the  ap- 
pointment of  ^.  to  be  deputy  lo  B. 
in  the  execution  of  an  office  withia 
the  purview  of  5  and  6  Edw.  6, 
c.  1 6,  or  49  Geo.  3,  c  26,  A.  pay- 
ing thereout  to  B.  an  annual  sunn 
the  condition  of  the  bond  in  soit  k 
stated  to  be  for  the  payment  by  A. 
to  B.  of  such  annual  sum  generally, 
it  is  a  good  plea  in  bar  to  say  tha^ 
the  bond  was  givea  in  pursuance 


PAUPER. 

of  an  Agreement  to  pay  such  sum  | 
absolutdy  and  at  all  events.     Gre- 
xille  V.  Alkisi.  Page  372  | 

2.  Semb/e,  tbat  ihe  conililion  taken 
per  te  shews  the  bond  to  be  given 
upon  BQ  illegal  contract.  ^id. 

ORDER. 

I.  Of  nisi  prim. 
See  WiTNEBs,  7. 

II.  Of  removal. 
Ste  ArPEAL,  I . 

PARISH  CHEST. 

See  Etidencb,  7. 

PARTNERS. 

And  tte  A.TTOSISE.Y,  I. 

I.  Aathority  of  partner  over  ike  port- 

tttrship  property. 

1.  A.,  the  partner  of  B.,  is  ulso  in 
partnership  with  C.,  A.  being  in- 
debted to  tbe  firm  of  A.  and  B. 
indorses  to  A.  and  B.  a  bill  be- 
loni^ing  to  the  firm  of  A.  and  C>, 
and  immediately  bfterwurds  In- 
dorses it  in  the  names  of  A.  and  B. 
to  D.,  a  creditor  of  A.  and  fi.,  who 
receives  tlie  amount  at  nialurity, 
A.  and  C.  afternrards  become  bank- 
rupts, their  assignees  cannot  main- 
tain (rover  agtunst  B.  Jones  t. 
Yates.  613 

2.  Nor  can  sucU  assignees  maintain 
an  action  against  B.  for  money 
taken  b;  A.  from  the  funds  of  A. 
and  C,  and  applied  to  tbe  use  of 
A.  and  B.  ibid. 

II.  UabiUtiet  ofparlntn. 
See  Joint  Stock  Coupanv,  I. 

3.  in  assumpsit  by  A,  against  B.  and 
C,  D.  h  a  competent  witness  to 
prove  a  joint  contract  by  B.,  C.  and 
D.,  aMbaagh  the  liability  of  D.  on 
the  contract  appear  aiiimdi.  Hali 
T,  Carxoit.  56S 

4.  As  to  liability  of  partners  to  in- 
terest, »ee  179  (a) 

PAUPER. 
See  Rats. — Sbttleheht. 


PENAL  ACTION. 
iSff  TuRNPiKt!  Roads,  I. 

PENALTY. 

.See  Coutiry  Treabubeh,  I. — Infom- 

MATION,  1. 

PER  QVM  SERVICIA. 

I.  IViere  it  lies. 

I .  To  compel  tenant  to  atlom  to  a 

grant  of  the  seigniory.  196>o.l97,n. 

PLEADING. 
I.  PUa. 
1.  A  plea  stating  tbat  fbe  plaintiff 
and  the  defendant's  other  creditors 
agreed  to  accept  a  composition  and 
release  tbeir  debts,  tbat  several  cre- 
ditors, relying  upon  tlie  agreement, 
excuteil  a  release,  and  that  the  plain- 
tiff  afterwards  obtained  and  accept- 
ed tbe  bond  in  suit  for  the  residue  of 
the  plaintiff's  debt  by  fraud  and 
covin,  witbout  the  knowledge  or 
conseitt  and  in  fraud  of  tbe  other 
creditors,  is  tantamount  to  an  alfe- 
I  gallon,  not  of  frauil  and  covin  ge- 
j  ncratly,  but  of  fraud  and  covin  ef- 
fected by  tbe  particular  means  de- 
scribed in  the  inducement;  and  as 
tbe  facts  stated  do  not  shew  any 
stipulation  for  the  giving  of  the 
bond  contemporaneous  nith  the 
agreement  for  the  composition,  the 
plaintiff  is  entitled  to  judgmcDt  non 
obstante  veredicto,  after  an  issue 
upon  the  fraud  and  covin  found  in 
favour  of  tbe  defendant.  Tuck  v. 
Tooke.  Page  393 

2.  Where  afta  tbe  recital  of  tbe  m- 
pointment  of  A.  to  be  deputy  to  B. 
in  the  execution  of  an  office  nitbin 
tbe  purview  of  5  and  6  Edm.  6, 
c.  16,  or  -19  Ceo.  3,  c.  26,  A.  pay- 
ing thereout  to  B.  an  annual  sum, 
the  condition  of  tbe  bond  in  snit  is 
slated  to  be  for  the  payment  by  A. 
to  B.  of  such  annual  sum  generally, 
it  is  a  good  plea  in  bar  to  say  that 
the  bond  was  given  in  pursuance 
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of  an  agreement  to  pay  such  sura 
absolutely  and  at  all  events.  Gre- 
viiie  V.  j4tkin8.  Page  372 

3.  A  plea  of  way  by  prescription  over 
A.  to  B.  is  not  disproved  by  shew- 
ing that  forty-eight  years  ago  B, 
was  part  of  a  common,  inclosed 
under  an  act  of  parliament  and  al- 
lotted to  the  party  under  whom  the 
defendant  justifies.  Codling  v. 
Johnson,  67 1 

4.  A  demise  from  year  to  year^  ge- 
nerally, by  a  tenant  from  year  to 
year,  is,  in  legal  effect^  a  demise 
from  year  to  year  during  the  con- 
tinuance of  such  tenant's  term,  and 
may  be  properly  pleaded  as  such. 
Pike  V.  JSyre.  661 

II.  New  assignment. 

5.  Issue  on  justification  3  and  a  new 
assignment,  on  which  judgment  is 
suflfered  by  default.  Upon  a  ver- 
dict for  the  defendant  on  the  issue, 
he  is  entitled  to  the  whole  costs 
of  the  trial,  provided  no  other  plea 
covering  the  trespasses  newly  as- 
signed be  found  for  the  plaintiflf. 
Cross  v.  Johnson,  290 

6.  Where  the  general  issue  is  on  the 
record,  and  the  defendant  means  to 
suffer  judgment  by  default  on  a 
new  assignment,  so  much  of  the 
general  issue,  as  applies  to  the  tres- 
passes newly  assigned,  should  be 
withdrawn.  ibid. 

POLL  CLERK. 

See  Mandamus  1,  and  pages  36,  66, 

POOR. 
See  Appeal. — Rate. — Settlement. 

POWER. 

I.  Execution  of, 

I.  Where  a  party,  who  has  an  estate, 
and  also  a  power,  executes  a  deed 
which  is  defective  under  the  power, 
but  which  would  be  good  at  com- 
mon law,  the  estate  will  pass, 
though  the  party  contemplated  only 


PRACTICE. 

an  execution  of  the  power.     Doe 
d.  Daniel  v.  Ktir.  Page  101 

2.  An  appointment  directed  to  be 
signed,  sealed  and  delivered  in  the 
presence  of  two  credible  witnesses 
is  not  well  executed  if  signed, 
sealed  and  delivered  in  the  presence 
of  two  persons,  to  one  of  whom  an 
estate  is  appointed  therein  by  way 
of  remainder.  iind, 

II.  Construction  of, 

3.  Where  under  a  power  lands  are 
appointed  to  A,,  to  the  use  of  B,, 
the  legal  estate  remains  in  A.  Doc 
d.  IVorger  v.  Haddon.  1 1 8 

4.  An  estate  was  settled  on  A,  for 
life,  with  power  to  charge  it  with 
an  annuity  for  her  husband,  and 
portions  for  their  younger  children, 
and  to  grant  leases.  A.  granted 
the  estate  to  trustees  for  500  years, 
on  trust,  if  she  should  so  direct,  to 
raise  portions  by  mortgage  or  sale : 
— Held,  that  the  terra,  till  called 
into  operation,  was  subservient  to 
the  leasing  power  and  was  no  an- 
swer to  an  ejectraent  by  a  lessee 
holding  under  a  lease  granted  sub- 
sequently to  the  settlement.  Doe 
d.  Courtail  v.  Thofnas.  2  \  8 

PRACTICE. 
I.  Trial. 

1.  Where  a  declaration  contains  a 
count  for  an  excessive  distress,  and 
a  count  in  trover,  it  is  competent 
to  the  plaintiff  at  the  trial  to  aban- 
don the  special  count,  and,  denying 
the  tenancy,  to  recover  under  the 
count  in  trover,  without  giving  any 
previous  intimation  that  he  will 
take  that  course.     Spargo  v.  Bratcn. 

638 

II.  Consequence  of  not  praying  a  tales. 

2.  W^here  a  special  jury  cause  is  not 
tried  because  neither  party  prays  a 
tales,  the  defendant  cannot  have 
judgment  as  in  case  of  a  nonsuit, 
or  try  the  cause  by  proviso.  Phi/lips 
v.  Dance.  584 


PRODUCTION  OF  DEliDS. 


RATE. 
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III.  Execution, 

3.  Where  a  ca,  sa,  not  indorsed  with 
the  abode  and  addition,  or  other 
description  of  the  parties  against 
whom  it  issues,  is  received  by  the 
sheriff  without  objection,  the  Court 
will  not  set  aside  the  writ  unless  this 
non-compliance  with  the  rule  H, 
2  &  3  Geo.  4,  place  the  sheriff  in  a 
position  in  which  he  ought  not  to 
stand,  as  where  it  subjects  him  to 
the  risk  of  an  action  for  an  escape. 
Clarke  v.  Palmer.  Page  141 

IV.  Irregularity, 
And  see  Process. 

4.  A  rule  to  set  aside  proceedings  for 
irregularity  was  made  absolute  upon 
payment  by  the  defendant  of  costs 
incurred  subsequently  to  an  offer  to 
pay  the  costs  occasioned  by  the  irre- 
gularity.    Becston  v.  Deckel t.    100 

PRiETEXTU. 

1 .  To  be  translated  "  by  reason  of,'* 
not  *'  by  pretence  of/'         333  (a) 

PRESCRIPTION. 
See  Pleading,  3 

PRINCIPAL. 
See  Agent. 

PRIVILEGED  COMMUNICA- 
TION. 

See  Libel,  III. 

PROBATE. 

See  Evidence,  7. 

PROCESS. 

I.  Irregularity, 

And  see  Practice,  IV. 

I .  By  issuing  an  attachment  without  a 
previous  summons.       110,  113(a) 

PRODUCTION  OF  DEEDS. 

I.  At  nisiprius. 

],  In  ejectment  by  the  lessee  against 
the  tenant  in  possession,  the  attorney 


of  the  lessor,  is  bound  to  produce  the 
lease,  it  having  been  deposited  with 
him  by  order  of  a  Court  of  Equity 
for  the  inspection  of  the  lessee. 
Doe  d.  Courtail  v.  Thomas, 

Page  218 

PROHIBITION. 

See  Assets. 

PROMISSORY  NOTE. 
See  Bill  and  Note. 

PROMOTIONS. 

See  301,  503. 

PROSPECTUS. 
5cc  Joint  Stock  Company,  I. 

PUBLIC-HOUSE. 
See  Covenant,  1 . 

PURSER. 
See  Articles  of  War,  1. 

QUEM  REDDITUM  REDDIT. 

1.  To  compel  terre-tenant  to  attorn 
to  grant  of  rent.  1 96,  n. 

QUID  JURIS  CLAMAT. 

I.  To  compel  particular  tenant  to 
attorn  to  grant  of  reversion.  196,  n. 

QUO  WARRANTO. 

I.  Upon  incompatibility  of  offices, 

1 .  On  a  motion  for  a  quo  warranto  in- 
formation against  a  corporator,  on 
the  ground  of  the  acceptance  of  an 
incompatible  office,  the  relator  mast 
shew  a  legal  appointment  to  the 
second  office.     Rex  v.  Day,       54 1 

RATE. 

I.  JVhat  property  ratable  to  the  relief 
of  the  poor, 

1.  An  act  of  parliament  authorised 
certain  persons  to  make  and  main- 
tain the  river  Avon  navigable,  to 
scour  the  river,  to  make  new  cuts 
through  lands  adjoining,  and  to 
build  locks,  first  making  satisfac- 
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tion  to  the  owners  of  lands.  The 
act  then  appointed  commissioners 
for  settling  and  appointing  sach 
satisfaction  and  then  empowered 
the  undertakers  to  take  certain  tolls. 
The  nndertakers  made  the  river  na- 
vigable,  and  scoured  and  cleansed 
from  time  to  time,  and  made  a  cut 
and  lock  for  the  purposes  of  the  na- 
vigation on  land  purchased  by  them  : 
— Held,  that  they  were  not  the  oc- 
cupiers of  the  river  Avon,  and  not 
ratable  in  respect  of  it  as  land 
covered  with  watery  but  that  they 
were  ratable  in  respect  of  the  cut 
and  the  lock  made  on  their  own 
land.     Rex  t.  Avon  Company, 

Page  23 
2.  Certain  persons,  under  the  autho- 
rity of  an  act  of  parliament,  make 
navigable,  clear,  cleanse,  scour, 
open,  enlarge,  and  straighten  a  river ; 
dig  and  cut  banks;  erect  weirs, 
locks,  and  dams;  make  new  cuts 
and  trenches  through  land  adjoin- 
ing, which  they  purchase;  and 
make  towing  paths  over  land  partly 
purchased,  and  partly  rented  by 
them  : — Held,  that  they  are  not 
ratable  as  occupiers  of  the  river,  or 
of  the  land  taken  for  the  purposes 
of  the  navigation ;  but  that  they  are 
ratable  for  the  new  cuts,  and 
trenches,  and  for  the  weirs,  locks, 
and  dams  erected  on  their  own  land. 
Rex  V.  Mersey  andlrwell  Navigation. 

84 

3.  The  objects  of  a  charitable  foun- 
dation, in  the  actual  occupation  of 
alms-bouses,  living  rent-free,  and 
liable  to  be  removed  at  the  will  of 
the  patrons,  are  beneficial  occupiers, 
within  the  meaning  of  43  Eliz,  c.  2, 
8.  1 ,  and  liable  to  be  rated  for  the 
relief  of  the  poor,     ilex  v.  Green. 

164 

4.  An  act  of  parliament  empowered 
certain  undertakers  to  make  navi- 
gable a  river,  and  for  that  purpose 
to  scour  and  cleanse  the  river,  and 
to  dig  and  cnt  the  banks.  Another 
act  recited  that  the  legal  estate  and 
iuterest  in  the   navigation  of  the 


RATE. 

same  river,  and  in  certain  lands  and 
buildings,  was  vested  in  trustees, 
whom  it  empowered  to  sell  and 
convey  in  fee  the  said  lands  and 
buildings,  and  to  mortgage  in  fee 
the  said  navigation  and  the  said 
lands  and  buildings: — Held,  that 
neither  of  these  acts  vested  the  soil 
of  the  bed  of  the  river  in  the  under- 
takers, and  therefore  that  Ihey  were 
not  ratable  to  the  poor  as  tbe  owners 
or  occupiers  of  toe  river.  Rtx  v. 
Aire  and  Colder  Navigaiion. 

Page  729 

II.  Horn  cokMlaied. 

5.  The  poors'-rate»  in  respect  of  the 
occupation  of  land,  sboold  be  as- 
sessed with  reference  to  the  sam  for 
which  the  land  would  let,  not  upon 
the  net  produce  to  the  occupier. 
Rex  V.  Tke  TruUees  if  the  late  Duke 
of  Bridgevxtter.  1 43 

6.  The  possessors  of  canal  property, 
consisting  of  the  canal,  towing- 
path,  and  warehouses  and  offices 
adjacent,  are  to  be  assessed  upon 
the  same  principle  as  the  occupiers 
of  land.  ibid. 

7.  A  poors'-rate  imposed  in  respect  of 
two- thirds  of  the  net  rent  of  farms, 
lands  and  tithes,  and  of  one  half  of 
the  net  rent  of  booses  and  other 
buildings,  collieries,  and  coal-mines, 
is  not  necessarily  unequal.  Rex  v. 
TomHnson.  1 69 

8.  The  lessee  and  occupier  of  a  coal- 
mine is  ratable  for  the  full  annual 
value  of  the  mine,  though  increased 
by  improvements  made  at  his  own 
expense.     Rex  v.  Lord  Granville. 

171 

W.  In  uhat  pariah. 

9.  The  tolls  payable  for  passing  through 
locks  belonging  to  a  canal  com- 
pany, are  ratable  to  the  poor  wholly 
in  the  parish  in  which  the  locks  are 
situate.     Rex  v.  Lower  Mitton.  711 

IV.  Appeal. 
See  Appeal. 


RENT. 

RECITAL. 

I.  Iffect(^, 

See  Covenant,  2. 

RECTORS, 
Set  Annuity. 

RE-ENTRY. 
See  Ejectment^  4. 

RELATOR. 
See  Quo  Warranto,  4* 

RELEASE. 

I.  What  shall  amount  to  a  release. 

See  Bankrupt,  3,   4.  —  Insolvent 
Debtor,  2. 

] .  The  maker  of  a  promissory  note  is 
discharged  by  becoming  the  exe- 
cutor of  the  holder.  Freakley  v. 
Fox.  Page  18 

RELIEF. 

See  Settlement,  10,  11. 

REMAINDER. 

See  Action  on  the  Case,  1. — 
Power,  1. — Reversioner. 

REMOVAL. 

I.  Of  causes. 

See  Inferior  Court,  1. 

11.  Of  paupers. 

See  Appeal. — Settlement. 

RENT. 
See  Rate,  3,  7. — Settlement,  II. 

I.  Acceptance  of. 
See  Covenant,  5, 

II.  Grant  of  rent. 

See  Quem  redditum  rediht,  1  • 

III.  Interest  of  mortgagee  in  rent  r«- 
ceived  by  mortgagor. 

See  MORTQAQE,  II. 


REVERSION.        77» 

REPAIRS. 

See  Action,  2. — Sewers,  2. 

REPRESENTATION. 

5ce  Action,  5. — Stamp,  I. 

REQUEST. 

See  Affidavit,  1. 

RESCUE. 
See  Insurargv,  I. 

RESIANCY. 

See  Corporation,  J. 

RESTITUTION  OF  POSSESSION. 

I.  Juris^tion  of  Court  in  awarding, 

1.  Court  has  discretionary  power  opon 
an  indictment  found  to  award  or  re- 
fuse restitution  before  trial.  471  (b) 

2.  Bound  to  award  lestitnlion  upon 
conviction.  Page  471 

RESULTING  USE. 
See  Use,  111. 

RETURN. 
See  FiEBi  FActAB,  1.— Man^amtTs,  1. 

REVERSION. 

L  Remedies  rf  reversioner* 

1  •  Declaration  for  negligence  for  pul- 
ling down  a  bouse  adjoining  the 
plaintiff*s  bouse  in  the  possession 
of  his  tenant  without  shoring  up 
the  walls  of  the  plaintiflTs  house, 
whereby  it  fell,  cannot  be  supported 
without  evidence  from  which  a 
grant  of  a  right  to  the  support  of 
the  house  so  pulled  down  can  be 
inferred.  Pet/ton  v.  Governors  of 
St.  Thomas's  Hospital,  625 

2.  Quare,  whether  such  a  right  ought 
not  to  have  been  stated  in  the  de- 
claration, ibid, 

3.  A  reversioner  may  recover  damages 
to  the  extent  of  200/.  against  the 
hundred  for  the    injury  resulting 
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RULE. 


SERVANT. 


from  a  felonious  burning,  in  re- 
spect of  bis  reversionary  interest, 
notwitbstanding  a  recovery  against 
tbe  hundred  by  the  tenant.  PellexL 
V.  Hundred  of  East  Wonford, 

P^gelSO 

4.  Tbe  reversioner  suing  is  the  proper 
person  to  give  in  tbe  examination. 

ibid. 
And  see  Hundred. 

5.  The  assent  of  tbe  reversioner  to  a 
surrender  relates  back  to  tbe  time 
at  wbicb  sucb  surrender  was  exe- 
cuted. 1 90,  n. 

6.  A  decision  to  tbe  contrary  that  tbe 
surrender  is  inoperative  without  tbe 
express  assent  of  tbe  surrenderee, 
and  that  therefore  tbe  surrender  can 
take  effect  only  from  tbe  time  of  tbe 

.  assent,  was  reversed  in  Dom,  Proc, 

1 90,  n. 

7*  To  gain  a  settlement  by  estate  tbe 
party  must  have  an  estate  in  pos- 
session; a  reversionary  interest  is 
not  sufficient.  Rex  v.  Ringstead.  67 

8.  A.  being  seised  of  two  messuages, 
devised  one  to  B.  durante  viduitate, 
and  after  ber  decease  or  her  mar- 
riage, be  devises  both  messuages  to 
C.  in  fee  without  any  prior  dispo- 
^  sition  of  tbe  second  messuage.  C. 
takes  no  estate  in  either  messuage 
till  after  the  death  or  marriage  of 
B.,  during  whose  widowhood  tbe 
second  messuage  descends  to  tbe 
beir,  ibid. 

REVOCATION. 

See  Arbitbament,  3,  4. 

RIVER  NAVIGATION. 
See  Rate,  1,  2,  4. 

ROOMS. 
Sec  Covenant,  4. 

RULE. 

See  Practice. — Criminal  Informa- 
tion. 


SEARCH. 
See  Evidence,  7. 

SCIRE  FACIAS. 

i .  After  a  verdict  for  tbe  demandant 
informedon,  where  tbe  tenant  plead- 
ed warranty  with  assets,  the  tenant 
cannot  have  a  sci.  fa.  upon  tbe 
judgment  in  respect  of  assets  sub- 
sequently descended.    Page  612  (a) 

2.  After  a  verdict  for  the  defendant 
upon  plene  adndnistravit  tbe  plaintiff 
may  have  a  sci.  fa.  out  of  the  same 
record,  to  have  execution  of  subse- 
quently acquired  assets.  ibid. 

SCRIP. 
See  Loan,  1 . 

SCRUTINY. 

See  Mandamus. — And  see  50,  64,  65, 

66. 

SECONDARY  EVIDENCE. 
.    See  Evidence,  VI. 

SECURITY  FOR  COSTS, 
i^ee  Costs,  III. 

SEED. 
See  Vendor  and  Purchaser,  4. 

SEISIN. 
See  Feoffment,  1 . 

SELECT  VESTRY. 

I.  Regulariti/  of  proceedings. 

1 .  To  constitute  a  valid  assembly  of  a 
select  vestry,  appointed  under  58 
Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134, 
a  majority  of  the  whole  number 
appointed  should  be  present.  Black- 
ctt  V.  Biizard.  64 1 

SERVANT, 

See  Libel,  I,  7. — Master  and  Ser- 
vant, 1. — Settlement,  IV. 


SETTLEMENT. 

SESSIONS. 

See  Appeal,  I.  II. — County  Trea- 
surer, 2. 

SETTLEMENT. 

I.  By  estate. 

1 .  To  gain  a  settlement  by  estate  the 
party  must  have  an  estate  in  pos- 
session. Rex  V.  Ringstead.    Page  67 

2.  Messuage  A.  was  devised  to  M., 
durante  viduitate,  and,  after  ber  de- 
cease or  re- marriage.  A,  and  also  mes- 
suage B.,  of  wbicb  tbe  testator  made 
no  otber  disposition,  were  devised  in 
fee  to  N.,  wbo  was  not  beir  to  tbe 
devisor: — Held,  tbat  N.  took  no 
estate  in  A,  or  B.  till  after  the  death 
or  marriage  of  M,,  during  whose 
widowhood  B,  descended  to  the  heir 
of  the  devisor,  and  that  therefore 
N.  gained  no  settlement  by  residing 
in  tbe  parish  where  the  messuages 
were  situate,  while  M.  continued 
alive  and  unmarried.  ibid, 

II.  By  renting  a  tenement, 

3.  Under  6  Geo.  4,  c.  57,  a  pauper 
renting  a  dwelling-house  for  a  year, 
at  the  yearly  rent  of  10/.  and  re- 
siding in  it  forty  days,  but  under- 
letting part  of  it,  is  tbe  ''occupier," 
and  thereby  acquires  a  settlement : 
per  Littledale  and  Parke^  J  J.  3  dis- 
sentiente,  Bayley,  J.  Rex  v.  Inha- 
bitants of  Ditcheat,  1 5 1 

4.  It  is  not  necessary,  in  establishing 
a  settlement  under  59  Geo.  5,  c.  50, 
to  prove  that  the  tenement  is  of  the 
actual  value  of  1 0/.  a  year :  it  is 
sufficient  if  it  be  proved  to  have  been 
bond  fide  hired  at  tbat  sum.  Rex  v. 
AshJield'Cum-Thorpe,  709 

III.  By  apprenticeship, 

].  An  undertaking  by  the  mother  of 
an  apprentice,  without  the  know- 
ledge of  her  husband,  to  pay  the 
master  a  sum  of  money  beyond  the 
premium  inserted  in  the  indenture 
and  paid  by  the  husband  at  the  time 
of  its  execution  (the  stamps  on  the 
indenture  being  sufficient  for  both 
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sums,)  does  not  make  the  inden- 
ture void,  under  8  Anne,  c.  9,  s.  39  : 
the  undertaking  being  void ;  and  no 
fraud  being  practised  on  the  revenue. 
Rex  V.  Bourton  upon  Dunsmore, 

Page  631 

IV.  By  hiring  and  service, 

6.  An  adult  contracts  to  serve  a  plumb- 
er as  an  articled  servant  for  four 
years ;  to  learn  his  trade  at  weekly 
wages ;  to  be  considered  as  an  out- 
apprentice  ',  to  do  gardening  or  any 
other  work  his  master  may  set  him 
about;  and  when  ill,  not  to  receive 
wages ;  the  master  agreeing  to  teach 
him  his  trade.  This  is  not  a  contract 
of  hiring  and  service,  but  an  imper- 
fect contract  of  apprenticeship,  ser- 
vice under  which  does  not  confer  a 
settlement.     Rex  v.  Tipton.       703 

7.  A  pauper  was  "  hired  for  a  year 
at  4s,  6d,  a  week,  to  work  from  six 
in  the  morning  till  seven  in  the 
evening,  and  to  make  as  much  over- 
work as  he  chose:** — Held,  an  ex- 
ceptive hiring,  service  under  which 
conferred  no  settlement.  Rex  v. 
Birmingham,  691 

8.  A  local-militia-raan  hired  himself 
to  serve  for  a  year,  without  disclos- 
ing to  his  master  the  fact  that  be 
was  in  the  militia : — Held^  that  this 
was  not  a  lawful  hiring  within  3 
fV,  4-  -^^.  c.  11,  s.  7,  tbe  servant 
not  being  sui  juris,  or  capable  of  so 
hiring  himself,  notwithstanding  the 
provisions  of  48  Geo.  3,  c.  HI,  st. 
15  and  24,  (the  local  militia  act  in 
force  at  the  time.)  Rex  v.  Taunton 
St.  James,  695 

9.  A.  pauper  hired  herself  under  a 
written  agreement  to  work  in  a  fac- 
tory for  four  years,  at  weekly  wages, 
and  *'  to  observe  all  the  rules  with 
regard  to  the  hours  of  attendance 
and  of  work."  The  rules  were  not 
reduced  into  writing,  and  were  oc- 
casionally varied  by  the  master,  but 
the  pauper  was  told  that  she  must 
work  twelve  hours  a  day: — Held, 
first,  that  this  was  not  an  exceptive 
'hiring,  and  that  due  service  under  it 
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conferred  a  settleiDent  j  and  second- 
ly, that  the  parol  communication 
made  to  the  pauper  was  not  admis- 
sible evidence  to  explain  the  writ- 
ten agreement.  Rex  v.  St,  John, 
Dcws€9.  Page  680 

y.  By  acknowledgments 

10.  Relief  given  by  one  parish  to  a 
pauper  residing  in  another,  hprimd 

Jade  evidence  of  his  being  settled 
in  the  relieving  parish.  Rex  v.  Yar- 
well.  684 

1 1 .  But  though  the  Court  of  Quarter 
Sessions  may  properly  act  upon  such 
evidence  they  are  not  bound  to  do 
so.  ibid. 


SEWERS. 
I.  District t  how  rated. 

1.  Where  a  district,  within  one  com- 
mission of  sewers,  is  divided  into 
separate  levels,  each  drained  by  a 
separate  line  of  sewers,  and  deriving 
no  benefit  from  the  sewers  in  -the 
others,  each  level  must  be  separately 
rated.  Rex  v.  The  Commissioners  of 
Sewers  of  Tower  Hamk'ts.  365 

II.  Duty  of  commissioners. 

2.  Upon  repairing  sewers  the  com- 
missioners and  their  agents  are 
bound  to  take  all  proper  precaution 
for  the  security  of  adjoining  houses. 

629 

And  see  Action  on  the  Case,  1 . 

SHERIFF. 

I.  Rights  qf  Sheriff^, 

1 .  Upon  the  execution  of  a  fi.fa.  is- 
sued by  A.  against  B,,  A.  asserts 
that  certain  goods  are  the  property 
of  B.  The  assertion  is  made  bond 
fide;  and  the  sheriflf  believing  it, 
seizes  the  goods,  and  issued  in  tres- 
pass by  C,  the  real  owner.  A.  is 
liable  to  the  sheriff  for  the  damages 
and  costs  in  C's  action.  Pratt  v. 
Htimphreys.  538  {b) 


STAMP. 

2.  Where  a  ca.  sa,j  not  indorsed  with 
the  abode  and  addition,  or  other 
description  of  the  parties  against 
whom  it  issues,  is  received  by  the 
sheriff  without  objection,  the  Court 
will  not  set  aside  the  writ,  unless 
this  non-compliance  with  the  rule 
H.  2  &3  Geo.  4  place  the  sheriff 
in  a  position  in  which  he  ought  not 
to  stand,  as  where  it  subjects  him 
to  the  risk  of  an  action  for  an  es- 
cape.    Clarke  v.  Palmer.  Page  141 

II.  LiabiUties  of  Sheriff. 

3.  Remedy  against  sheriff  for  an  es- 
cape. 142  {a) 

SHIP. 

6'^  AaXICLBS  OF  WaB. — lNaUB«ANCE. 

SHORING  UP  HOUSES. 

See  Action  on  the  Case,  I. — 
Sewers,  2. 

SLANDER. 

I.  As  to  tlie  distinction  between  writ- 
ten and  oral  slander,  see  1^0 

SMELTING  MILL. 
See  CoYENaNT,  2»  3. 

SPECIAL  JURY. 
See  Practice,  H. 

STAMP. 

I.  Ou  agreements. 

Vide  svprdf  2. 

1.  A  note  in  these  words,  "  Bought 
for  Mr.  T.  fifty  Continental  Gas 
shares,  2L  premium  (SL  already  paid) 
500/.,  commission  6/.  5s.,**  from  a 
broker  to  his  principal,  is  not  a  con- 
tract, or  evidence  of  a  contract^  but 
it  is  admissible  to  shew  a  represen- 
tation made  by  the  broker  to  the 
principal,  without  a*hy  stamp.  Tom- 
kins  V.  Savory.  538 


STATUTES. 


STORES. 
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II.  On  bills  and  notes. 

2.  On  the  day  before  an  acceptance 
becomes  due,  the  name  of  the  ac- 
ceptor is  erased,  and  a  new  contract 
between  the  acceptor  and  the  draw- 
er, who  is  also  the  holder,  is  in- 
dorsed on  the  bill,  but  is  not  stamped. 
The  jury  cannot  look  at  the  indorse- 
ment for  the  purpose  of  ascertaining 
whether  the  acceptance  was  struck 
out  with  the  drawer's  assent.  Sweet- 
ing  V.  Haise.  Page  287 

III.  On  indentures. 
See  Apprentice,  1. 

IV.  On  mortgages. 

3.  A  bond  and  a  mortgage  executed 
on  the  same  day,  for  securing  the 
same  sum  of  money,  but  bearing 
different  dates,  require  an  ad  valorem 
stamp  on  each  instrument.  IVood 
V.  Norton,  673 

STATUTES. 

I.  Distinct i(m  between  clauses  directory ^ 
and  clauses  obligatory  and  essential. 

See  page  63. 

II.  Particular  statutes  cited  or  com- 

mented upon. 

Henry  6. 
8.  c.  9.     Forcible  Entry.  471 

Henty  8. 

21.  c.  4.     Executors.  190 

27.  c.  10.     Uses.      74  (a),  1 18,  191 

Edward  6. 
5  &  6.  c.  IC.    Public  Office.        372 

Philip  ^  Mary. 

1  8:  2.  c.  13.     Felony.  437(6) 

2  &  3.  c.  10.     Felony.  ibid. 

James  1. 

4.  c.  3.  s.  2.     Costs.  405 

21.  c.  15.     Forcible  Entry.  471 

—   c.  16.     Limitation.  447  (a) 

^Charles  2. 
13  &  14.  c.  12.     Settlement.        710 


29.  c.  3.  s.  4.     Frauds  and  Perjuries. 

Page  380,  455 

8.17.    Fiauds  and  ^  erjuries. 

455 
William  Sp  Mary. 

3.  c.  U.S.  7.     Settlement.  695 

Anne. 

5.  c.  14.     Game.  5 

8.  c.  9.  s.  39.     Apprentice.  631 

George  2. 

12.  C.29.  County  Treasurer.  230,248 
22.  c.  33.  s.  36.  Articles  of  War.  449 
24.  c.  44.  s.  1.  Justices.  295,  301 
25.C.  6.  8.  1.     Wills.  107 

George  3. 

38.  c.  78.  s.  1 .  Newspapers.  3 1 1 
41.  c.  109.     Inclosure.  742,  743 

43.  c.  47.  ss.  9,  16.     Militia.       230 

48.  c.  1 1 1.  ss.  15,  24.    Local  Militia. 

695 

49.  c.  26.  Public  Office.  372 
53.  c.  102.     Insolvent  Debtor.     551 

57.  c.  99.  Ecclesiastical  Property.  249 

58.  c.  45.     Select  Vestry.  641 

59.  c.  50.     Settlement.  709 

—  c.  134.     Select  Vestry.  641 

George  4. 

3.  c.  126.  s.  65.  Turnpike  Road.    175 
6.  c.  16.  s.  2.   Bankruptcy.   486,  488 

s.  54,55.    Bankruptcy.   559 

s.  57.     Bankruptcy.         1 1 1 

s.  133.     Bankruptcy.      393 

7  &  8.  c.  30.  ss.  20,  30.     Malicious 

Trespass.  43 1 

STOCK. 

I.  Bequest  of. 

1.  Although  stock  be  specifically  be- 
queathed, the  executor  may  compel 
the  Bank  to  permit  him  to  transfer 
it,  unless  it  appear  that  he  has  as- 
sented to  the  bequest.  Franklin  v. 
Tlie  Bank  of  England.  1 1 

II.  Reinvestment  of. 

See  Insolvent  Debtor,  1,  2. 

STORES. 
See  Articles  of  Wah,  1. 


784  TALES. 

SUBMISSION. 

See  Arbitrament,  3. 

SUMMONS. 

See  Errob>  1. — Malicious  Tres- 
pass^ 2. — Mandamus,  I . 

SURETY. 
See  Annuity,  3. 

SURRENDER. 

I.  Requisites  of,  in  respect  of  surren- 
deror. 

1 .  Cancellation  (of  a  lease)  is  not  a 
surrender  by  operation  of  law.  Doe 
v.  Thomas.  Page  218 

2.  A  lease  found  in  a  cancelled  state 
in  the  possession  of  the  lessor  is  not 
evidence  tbat  such  lease  has  been 
surrendered  either  by  deed,  or  by 
note  ID  writing.  ibid, 

II.  Assent  of  surrenderee. 

3.  Where  particular  tenant  surrenders 
to  him  in  reversion  or  remainder, 
and  the  reversioner  or  remainder- 
man fifterwards  assents  to  the  sur- 
render, such  assent  shall  relate  back 
to  the  period  of  the  surrender. 

190,  n. 

4.  A  decision  to  the  contrary,  viz.  that 
the  surrender  is  inoperative  without 
the  express  assent  of  the  surrenderee, 
and  that  therefore  the  surrender 
shall  take  effect  only  from  the  time 
of  the  assent,  was  reversed  in  Dom, 
Proc.  190,  n. 

SURVEYOR. 
See  Agknt,  2. 


SURVIVORSHIP. 

See  Attorney,  1 . 

TALES. 

I.  Consequence  of  not  prai/hig. 
Sec  Costs. — Practice,  2. 


TOWN  CLERK. 

TERM. 

See  Benefice,  1. — PleadinOi  4. — 

Power,  4. 

TIME. 

I.  Computation  of 

See  Hundred,  2.— Justices,  3,  4. 

TITHES. 
I.  Composition. 

1.  Composition  for  tithes,  how  deter- 
mined. Page  337  (6) 

II.  Compensation  for  loss  of 

2.  Under  a  clause  in  an  act  giving 
compensation  for  the  value  of  lands, 
tenements  and  hereditaments,  or 
for  damage  done  thereto,  the  tithe 
owner  is  not  entitled  to  compensa- 
tion for  the  injury  done  to  him  by 
the  conversion  of  titbable  land  taken 
for  the  purpose  of  the  navigation, 
and  covered  with  water.  Rex  v. 
The  Commissioners  of  the  Nene  Out- 

faU.  646 

TITLE. 

See  Forcible  Entry,  2. — Landlord 
AND  Tenant,  2. 

TOLL. 

I.  Consideration  of, 

1 .  Toll-thorough  cannot  be  supported 
without  showing   a  consideration. 

31,  n. 

2.  Sccus,  of  toll- traverse.  ibid, 

TOLLS. 
See  Rate,  1 ,  2,  4,  9. 

TORT. 

5ee  Action  on  the  Case. — Tres- 
pass. 

TOTAL  LOSS. 

*See  Insurance,  1,  2. 

TOWN  CLERK. 
Sec  Corporation,  3. 


TRIAL  BY  PROVISO. 

TRADING. 
See  Bankrupt,  2. 

TRANSFER  OF  STOCK. 
See  Bank  of  England,  1. 

TREASURER. 

See  County  Treasurer,  1. — Turn- 
pike RoADSi  1. 

TREES. 

I.  SaUof. 

^ec  Vendor  and  Purchaser,  1. 

II.  Malicious  destruction  of. 
See  Malicious  Trespass,  I . 

TRESPASS. 
I.  Against  whom  maintainable. 
See  Master  and  Servant,  I . 

II.  Pleadings  in. 
SeeTRiiLh,  ]. 

TRIAL. 

I.  Course  of  proceeding  at. 

\ .  Where  in  trespass  the  defendant  jus- 
tifies under  a  right  of  way,  without 
pleading  not  guilty,  and  the  plain- 
tifl'  traverses  the  just^cation,  and  (a) 
new  assigns,  and  the  defendant  suf- 
fers judgment  by  default  on  the 
new  assignment,  the  defendant  is 
entitled  to  begin,  notwithstanding 
the  plaintiff  has  to  prove  his  da- 
mages on  the  new  assignment.  Rees 
V.  Rogers,  P^g^  294,  «. 

2.  Where  a  special  jury  cause  is  not 
tried  because  neither  party  prays  a 
talcs,  the  defendant  cannot  have 
judgment  as  in  case  of  a  nonsuit,  or 
try  the  cause  by  proviso.  Phillips  v. 
Dance.  584 

TRIAL  BY  PROVISO. 
See  Trial,  2. 

(a)  The  words  in  italics  are  omitted  by 
mistake  in  the  report. 

VOL.  IV. 


TURNPIKE  ROADS.  785 

TROVER. 

See  Practice,  I. 

I.  Conversion. 

1 .  A  trader,  in  contemplation  of  bank- 
ruptcy, delivered  bills  of  exchange 
to  a  creditor,  who  received  the  mo- 
ney due  upon  them  after  the  bank* 
ruptcy.  The  assignee  brought  tro* 
ver  for  the  bills: — ^Held,  that  the 
receipt  of  the  money  by  the  creditor 
was  not  a  conversion,  and  that  the 
plaintiff  could  not  recover  without 
proving  a  demand  and  refusal  be- 
fore the  bills  became  due.  Jones  v. 
Fort.  Page  547 

TRUSTEE. 
And  see  T&usts^  2. 

1.  fFhai  liable  to  a  common  law  action. 
See  Account,  1. 

II.  JVhen  liable  to  a  penal  action. 
See  Tu&NPiKE  Roads. 


TRUSTS. 

1 .  Where  equivalent  to  "  duties." 

245,  247 

2.  A  trust  estate  may  be  waived  by 
parol.  191}  n. 

TURNPIKE  ROADS. 

I.  Trustees  holding  places  of  profit. 

1.  By  3Gro.4,  c.  126,  s.  65,  no  trustee 
of  a  turnpike  road  shall  enjoy  any 
office  or  place  of  pro6t  under  any 
act  of  parliament  in  execution  of 
which  he  shall  have  been  appointed, 
or  shall  act  3  and  if  any  such  trustee 
shall,  without  having  first  resigned 
such  office,  bold  any  such  office,  be 
shall  forfeit  100/.  A  trustee  who 
holds  the  office  of  treasurer,  which 
may  be  made  an  office  of  profit,  is 
within  the  penal  provisions  of  this 
statute  though  he  make  no  profit  of 
the  office  in  bis  own  person.  Delane 
y.Hillcoat.  175 

3  £ 
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VENDOR  AND  PURCHASER. 


UMPIRE. 

Sec  Abbitrament^  ] . 

USAGE. 
See  Corporation,  1^  2. 

USE. 

i.  When  transferred  into  possession. 

]  •  Where,  under  a  power,  lands  are 
appointed  to  ^.  to  the  use  of  B,^ 
the  legal  estate  remains  in  A.  Doe 
d.  IVorger  v.  Haddon,       Page  1 1 8 

II.  Hem  waived, 

2.  Before  the  statute  of  uses  an  use 
might  have  heen  waived  by  parol 
by  cestui  que  use,  1 9 1  ^  n. 

III.  Resulting  use, 

3.  Upon  the  conveyance  of  a  party 
seised  in  fee,  he  cannot  take  a  par- 
ticular estate  of  freehold  by  wav  of 
resulting  use  by  implication.  74  (a) 

VALUE. 
ee  Rate,  5, 6, 7, 8. — Settlement,  4. 

VARIANCE. 

I.  In  matter  of  description. 

See  Vendor  and  Purchaser,  1. 

VENDOR  AND  PURCHASER. 

I.  Contract y  when  complete. 

1.  A,f  by  parol,  sold  to  B,  the  timber 
of  certain  growing  trees  at  a  price 
exceeding  1 0/. ;  B.  gave  directions 
for  cutting  the  trees,  and  offered  to 
sell  the  butts  to  C;  A.^  by  letter, 
required  B.  to  pay  for  the  timber ; 
B,,  by  letter,  answered  that  he  had 
bought  the  timber,  but  that  it  was 
conditioned  to  be  sound,  and  was 
not  so.  In  assumpsit  for  the  price 
ot  the  timber: — Ifeld,  first,  that 
this  was  not  a  contract  for  the  sale 
of  lands,  or  any  interest  in  land, 
within  the  fourth  section  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3) ; 
secondly,  that  there  was  no  binding 


contra^  for  the  sale  of  goods  wilbin 
the  seventeenth  section  \  thirdly,  that 
the  letters  did  not  constitute  a  note 
in  writing  of  the  contract,  because 
they  varied  in  their  description  of 
the  terms  of  the  contract;  and, 
fourthly,  that  there  was  no  part- 
acceptance  or  actual  receipt  ot  the 
gooQs  by  the  buyer.  Smith  v.  Sur- 
man.  Page  455 

II.  Entirety  of  contract, 

2.  The  seller  of  250  bushels  of  wheat, 
to  be  delivered  within  a  certain 
time,  delivering  130  bushels  only, 
which  the  purchaser  accepts  and 
retains  after  the  expiration  of  the 
stipulated  time  of  delivery,  may  re- 
cover the  price  of  the  part  delivered. 
Oxendale  v.  WethereU.  429 

3.  Upon  an  entire  contract ''  to  repair 
a  damaged  chandelier  and  make  it 
complete  for  10/.,''  no  action  lies 
for  the  value  of  a  partial  repair, 
though  beneficial  to  the  defendant, 
and  consisting  partly  in  a  supply  of 
goods,  such  goods  not  having  been 
demanded  back.  Sinclair  v.  Bmdes,  1 

III.  Delivery, 
Vide  suprd,  pi.  1 ,  2. 

IV.  Warranty. 

4.  A,  sold  to  B.  saintfoin  seed,  war- 
ranted to  be  *'  gpod  new  growing 
seed.*'  Soon  after  delivery,  B.  was 
told  that  the  seed  was  not  good 
new  growing  seed,  but  he  never- 
theless sowed  part,  and  sold  the 
rest,  without  giving  any  notice  of 
the  defect  to  A.: — A,  cannot  reco- 
ver the  price  if  the  seed  did  not 
correspond  with  the  warranty. 
Poulton  v.  Lattimore.  208 

V.  Concealment. 

5.  The  purchaser  of  an  estate  cannot 
recover  back  his  purchase-money 
on  the  ground  of  a  concealment  of 
a  defect  in  the  title  by  the  vendor, 
without  proving  that  such  conceal- 


WAREHOUSES. 

ment  was  {randuleDt.  Early  v.  Gar- 
rett. :  ^  P4^e6S7 
6.  And  the  question  of  fraud  is  pro- 
perty one  for  the  jury.  tbid. 

VI.  What  buying  and  selling  shall  con* 
stitute  the  party  a  trader. 

See  Bakkbupt,  2. 

VII.  Devise  in  trust  for  sale. 
See  AccouDTT,  1 » 

VENIRE  DE  NOVO. 

I.  When  issuable. 

].  Not  awarded  where  judgment  is 
reversed  for  the  msufficieocy  of  the 
whole  declaration.  128  (a) 

VERDICT. 

See  JUBY.— MiSDIBECTION. 

VESTRY. 

See  Select  Vbstbt. 

VISITOR. 

1.  Nature  of  visitatorial  power,  vide 
620. 

WAGES. 
iSee  Justices,  1. — Settlement^  6. 

WAIVER. 

I.  Of  an  estate. 

See  DiscLAiMEB. 

II.  Of  an  use. 
See  Use,  2. 

WALLS. 

« 

See  Action  on  the  Case,  I. — Cri- 
minal InformatioNi  1. 

WARDMOTE. 

See  Mandamus,  and  see  page  37,  50, 

56,  64. 

WAREHOUSES. 
See  Rate^  5. 


WILL.  787 

WARRANT  OF  ATTORNEY. 
See  Annuity,  3. 

WARRANT,  JUDGE'S. 

See  Abb  est,  1 . 

WARRANTY. 

I.  Real. 

See  Formedon,  I. 

II.  Personal. 
See  Vendob  and  Pubchaser,  IV. 

WASTES. 
See  Copyhold,  1. 

WAY. 

I.  Private. 

1 .  A  plea  of  a  way  by  prescription,*  over 
A.  to  B.  is  not  disproved  by  shew- 
ing that,  forty-eight  years  ago,  B. 
was  part  of  a  common^  inclosed 
under  an  act  of  parliament^  and 
allotted  to  the  party  under  whom 
the  defendant  justifies.  Codling  v. 
Johnson.  Page  671 

WEAVER. 
See  Justices^  I. 

WEIRS. 
See  Rate,  2. 

WIDOW. 
See  Settlement^  1, 

WIFE. 
See  Babon  and  Feme. 

WILL. 

I.  Of  lands. 

See  Devise. 

1.  The  provisions  of  25  Geo.  2,  c.  6, 
s.  I ,  rendering  a  bequest  to  an  at- 
testing witness  void,  but  upholding 
the  will,  is  confined  to  wills  and  co* 
dicils  affecting  the  realty.  107 


788  WITNESS. 

Wri'NESS. 

I.  Competency  of  disseisee.  ^ 

1 .  Upon  tbe  Irial  of  an  indictment  for 
a  forcible  entry  or  detainer  under 
8  Hen.  6,  c.  9,  or  21  Jac.  1,  c.  15> 
the  party  dispossessed  is  not  a  com- 
petent nritness  for  tlic  prosecution. 
Rex  y.  William.  Page  471 

2.  But  it  is  not  competent  to  the  de- 
fendant to  impeach  the  title  of  the 
party  dispossessed.  ibid. 

3.  Where  such  an  indictment  is 
brought  before  the  Court  of  K.  B. 
by  certiorari,  that  Court  is  bound, 
upon  conviction,  to  award  restitu- 
tion. ^  ibid. 


II.  Competency  of  Joint  contractor. 

4.  In  assumpsit  by  A*  against  B.  and 
Cy  D.  is  a  competent  witness  to 

Sove  a  joint  contract  by  B.,  C.  and 
.,  although  the  liability  of  Z).  on 
the  contract  appear  aliundi^.  Hall 
tiCurzan.  565 


WRIT. 

III.  Competency  of  devisee. 

5.  DaKse,  &c.  t^ifttesting  witness  to 
will  rendered  Tdid  by  25  Geo.  2, 
c.  6,  s.  1.  Page  107 

6.  This  provision  limited  to  willi  and 
codicils  of  real  estate.  ibid. 

TV.  Attendance  rf  witnesses. 

7.  This  Court  will  not  compel  a  wit- 
ness to  attend  before  an  arbitrator, 
although  the  reference  be  by  order 
of  nisi  prius.  Wan^l  y.  Soutkwood. 

359 
WOMAN. 

See  Bahok  and  Feme. 

WORK. 
5ef  Justices,  1. 

WRIT. 

I.  Indorsement  of. 

See  Sheriff,  2. 

II.  Return  to. 
iSee  Fieri  Facias,  1.— Mandamus,  1. 


END  or  VOL.  IV. 
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